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WITH 


proceed in many Intricate Actions, both 


Reall and Perſonall ,” ſhewing the Nature of thoſe Actions, 
and the Practice in them : ; excellently uſefull for the avo 
ding of many Errours heretofore 3 oncalregd in the like 
Proceedings 3 fit for all Lawyers, Attorneys,and Practifers 
of the Law. 
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Conrents of the whole Book. 
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1) TO.THE 


READER. 


z MATE Hee Reports coming unto my 
AE A bands,under the Commendations 
= of men of ſo much ſufficiency in 
BD the knowleage of the Lawes , 

S could doe no leſſe then fear that it 
would prove too obvious a neglett of Common good - 
to keepe them in the darke , therefore here Ipre- 

ſent them totheWorld, to the end that all men 
may take that benefit by them now being m Print, 
which ſome fewonly have hitherto injoyed by pri- 
vate Copies. «And indeed Ithinke | ſhall put it 
beyond diſpute, when | name the two worthy, and 
late famous Prothonotaries , M=- Brownlow, 
& M-- Goldesborough, whoſe Obſervations 
they were,that they will both profit and delight the 
Reader , fince there are contained under theſe 
heads, viz. Actions upon the Caſe, Covenant, . 

eA 2 Account, 


? 


To the Reader. 


Account, Asſiſe, Audita querela, Debt, 
(upon almoft all occaſions) Dower, Ejectment, 
Formedon, Particion,; Quare [Impedit,Re- 
plevin, Treſpas & VV aſt, «MA any excellent 
concluſions, as well of Law, as of the manner of 
pleadings, Demurrers, Exceptions,Effoins, 
Errors, and the qualities of many V Vrits, 
with other various and profitable” Learning , in 
which may be found the number of the Roll , for 
Jo many as have had the luck of a full debate and 
definitive ſentence. eA nd for the reft , though 
there is no Fudgment in them, ſoasto determine 
what the Law 1s, yet at leaſt they will afford a vee- 
ry conſiderable compenſation for the Readers 
pains, by opening unto.him ſuch matters as are 
apt for Argumentation, and may acquaint his 
Genius with the manner of Forenlall Di/ſputa- 
tions, from which benef14,$0 detain you.any longer, 
will deſerve « { enſure; therefore | remit you to 
the matterit felf,which 1 am confident (the Prin- 
ters faults excuſed) will eafely effet its owne 
praiſe beyond my eA bility. by Wan 
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JUDGES. 


OF THE 


COMMON. PLEAS: 


Vpon, ſeverall ARions -iphis. the Git 
there depending ; and adjudged. | 


wt 


Ee verſus Langley, Hill.14; a.rotmlo; the Plain- Caſe for words, 
"Al brought his A ion for t ele words, You are Yo# are 4 Ba- 
| - Baſtard: for your Father and Mother were faard, tried by” 
Nell . NEYEL married. The Defendant pleads that the *** a a 
rl Plaintiff was a Baſtard, and, juſtifies the words 
laid : and it was held 'by the Court, that this 
Iflue e tried by the Count 
by the Bifhop, as1n other Caſes, 


A Meanles one of the Artourteys. ce mer [35 Smith, fob theſe words, TIED. - 

he,meaning the Plaintiff,took corruptly five Macks of Brian T urnor, reſted, becauſe 
being a ainſt his .own Client, for putting off and delaying an Aﬀire the Plannif 
againſt him:- and after a Verdid: 5 exception was taken againſt the De- 4d not avery 
claration, for that the. Plaintiff did r not expreſly alledge that at the O_—_ 
Lime of- ipcaking the words, HeWa Was an lean but lay it 5; me of the 


that words ſpoken, 


2 | ©: Caſes 
that he had beenan. Attourney. The-Court held' the words would 
bear Aion. 6 £154 =job X 
Caſe for words Ale verſus Xet, Hill '14.7ac. rotulo 1506. for theſe words, Wil- 


5 rnd jr liam Male did ſteal my Corn out of my Barn, Judgement for 
is La the Plaintiff. The Court held that an AQion would lie for theſe 


ett Lat Ay, . 
fe9. TAreeny words, You are a Thief and have ſtollen a.Cock, which was but Petty: 


Larceny. | 
£97 verſus Gilbert, Hill. 0. Fac. rot#/0.3176- Thou art a Thief, 
and haſt tollen a Tree.. Judgement, that the Plaintiff ſhould take- 
nothing by his Writ. The like, Thou arc a. Thief, and haſt ſtoltenmy. 
Maiden-head ; no Action. 


Hdgnerets Bulmasy, Hill:t5,7ac. The Plaintiff declares,that in: 
« ſuch a Term he had brought an Aion of Caſe againſt Z.for ſcan- 


dalous words, to which he pleaded not guilty ;.andat that Triall gave- 


in Evidence to the Jury, to take away the Plaintiffs-Credit and Repu- 
tation, that the Plaintiff was a common Lyar, and recorded inthe 


Star-chamber for a common'Eyar, by reaſon whereof, the Jury gave- 
the Plaintiff but very ſmall Damage; to-the Plaintiffs Damage of, ec. , 


The Defendant pleads not guilty. And it was moved in Arreſt of 
Judgement, thar the Ation-would not lic. And of. that opinion the 
| Court ſeemed to be. | 


| $2 ; 
Pri one of the Attourneys, ver/# Playdell, for words, You, 
meaning the Plaintiff, have cauſed this Boy, meaning ez. . then 
preſent, to-perjure himſelf, Judgement for the Plaintiff. 


ve verſus R pherts, Mich. 15.74c. rotwlo 635. for theſe words, 


For callins ( To ' 
wad 4 on bo art a Witch and an, Inchanter, for thou haſt bewitched 
en,willdie,, Stronges Children ; no Action lies © but if thou ſay, Thou art a Witch: 


and haſt bewitched Children, and that they are waſted and deſtroy- 


ed ; they are aQtionable. 


If Felony be Carlet verſus Stile, T rin, 14. Jac. rotulo 541, for theſe words, 
committed,gocd: \ YFhou didſt ſteal a Sack and a Curxicomb, and Iwillmake thee pro». 
_— uf duce it ;. and thou didſt ſteal my Fathers Wood, and didſt give itto a 

» Peak Whore, The Defendant juſtifies, that ſuch a day the Goods were , 


t to ſpeak 
rolls pk ſollen, and there was a common fame-and report, that the Defendant” 
 Jemeone.. had Qollenthem, and vpon that report the did vehemently 
fuſpe& that the Defeat had ſtollen them, and thereof did inform a 
Juſtice of the Peace, and complaining of the Defendant to the Juſtice, 


and informing-him of the Premiſes, did ſpeak the words before _— 
| | tioned.. 


þ} 


{ 
: 


: 

d.) 
F 

bp 


Caſe. 


tioned; IF a Fetorly be coniimicted,> ic is 
Felony, b to ſpeak words to defarhe one. {ork 2 

If there be two Iffues in feverzll Counties in Trover, and one is 
tried, and Judgement and Execution of the Cofts and Damages; and 
afterwards the other Iffue is tried, and Coſts thetet por, thie faſt is er: 


onefor 


ronious, 45 to the Cofts. Brocear Cafe. Hire 830% 2 O15 | | 
Note, Trover was brought againſt Husband and Wife for Goods, 4 £** covert 

which came to the hands of Husband and Wife,& the Converſion was ;,.” 

alleadgedto be by the Husband alone, for the Wife could not convert, © 

And the Court held that the Action would not lie againſt the Wife. 


| 0 [e verſus Canhany, Mich.6. Fac. rotulo 508. The Phintiff de- ,5;,, ,. 
Meide: that one Lever was indebted in fuch a ſurhm; andfor the te exfelreayie 
payment thereof had delivered to the Plaintiff divers Goods of the #07 a collate- 
faid- Levers : the Defendant in conſiderarion' that the Plaintiff would 74! confidera- 
deliver to the Defendant the faid Goods, promiſes ro pay the Plaintiff 9% 474 £904. 
the money due from Lever : and exception ws'taken to the Declara- 

cion, for that the certainty of the Goods were not expreſſed, and for 
thar the confideration was but collateral. Another Exception for that 
the Plaintiff mighe grant the Goods over, but the Court held the con- 
trary. And Judgement for the Plaintiff, | | 


Mith verſus Belles Sheriff of London, Paſc:y.” Jac. rotalo 1353 « Judgement ve- 


[n caſe fot that the name of rhe Sheriffs were omitted; on the ve- 221/cd by writ 
Aire fac. And for that cauſe one Judgetiient : + forthe ſaid Swirh _ if 
was reverſed by Writ of Error. And for that Miſpriſion Smith brought 5715 was g- 
ſuch Aion of the Caſe. | Fitted an the 

| TI\L iid 4 ; 27 | venire tac. 
' J 4rri verſus efdams, If thon hadſt had thy Right, thou hadſt cp pr words 

'& Edbeen hanged for breaking of Paches Honſe ; the words not acti- 720: aftionables 
onable. | | 

Thou art Thief, thou haſt ſtollen the Town-beam, meaning the - 
Town of Wickpam Serjeant Hutton of opinion the Aﬀion'would lie, 


NT ephens Attourney, verſus Battyn, for words, Thou haft cozened' ; 1 
Oh F1indſoy of his Fee, and I will ſne thee for it in the Star-cham- PE 
ber, for that thou didſt not come for Fixdſor. Judgement forthe 


Plaintiff; Tr:ix.11. jac. 


| Pity verſus Jones, Trin. 1 I. Jac. rets#lo 3390. The Plaintiff brings A man ſhall 


his Aion upon'the'Caſe for unjuſt vexation. The Defendant had 7 be puniſhed 
exhibired Articles againft the Plaintiff, to have the good Behaviour for miſtaking 
aSainft him, and rook his Oath' before (Door (ary one of the Ma- 7: Lov. 
ſters of the Chancery: and GY the Defendant ceaſed proſeru- 
es 2 cion 
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Caſe ſor words, 


Thelihs, 


Phe like for 


, Words, . 


the PlaintifF. 


to curle thee for 


Caſe 


Ss Toes 


Shop is a falſe Pebt-book.; and. I will make him-aſhamed of his-Cak 
ling. Hxbbart and*. Nichols. againſt the Plaintiff, atd Farburton for 

Paſch.11,7ac..rotulo 2147. Aion of the Ciſe brought for a Nu- 
ſance for building the Defendants Houſe fo near the Plaintiffs, that a 
great part.of it ſuperpends.. And the Plaintiff in the conveying his 

itle,ſhews a Leaſe for years made to him,if the Leſſor ſhould fo long 
live,and doth not averthe Life of the Leſſor, bur ſaich, that by vertue 
of the Deniſe che Ttatmriff hath been and then was thereof polleſled, 
and adjudged ſufficient, | 4 br 


-/F 2rtoz. verfus .Zeedell, Hill. 10,7 ac. yotnle 1783. Aion of the 
/ 4 Caſe for theſe words, *He, meaning the Plaintiff, is a lying diſ- 
ſembling Feſlow, and a mainfworn and forſworn Fellow. And Judge- 


. 


ment for rhe Plaintiff after divers motions. -_ PETR 


Homas Attourney verſus eAxworth, Paſch. I11.Eliz, rotulo 352. 


ARion of the Caſe for. theſe words, Fhis is 7ohy Thomas his wri- 


ting, and he hath forged this Warrant, meaning a Warrant made by 
Buller Sheriff of that County, upon a Capias proſecuted out of the 
Court of, Commygn Pleas by 4. H. againſt. the Defendant, and di- 


Rierobrougtir Mich. 11.7ac-'r0twulo1527., Aftion upon the; 


e brought for ſuinginthe'Admiral Court,for a thing done up-, 


| ET and not uponthe high Sea., - 


Ray verſus Ham, Trin.13.ac. rotuls 1994. Aion of the Caſe for 
Frheſe. words, Thou art a;cozening Knave;r-and thou haſt cozened: 
me in ſellin falls Meaſure_in my Barley, and .the-Countrey is'bound 
ro curle thee tor ſelling with falſe. Meaſure, and I will prove it.;' and 
thow haſt changed my Barley which Ibought of thee. And che Blain- 
riff, ſets forth. in bus Declaragion, chat. he was. Baybff to 3/.C. and! 
4 | oo 


; 
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Cafe, 


HC. of+ certain Lands in P. for three years; and during the faid time, 
hadthe care and ſelling of divers Corn and Grain growing upon the. 
ſame Land: and after Triall and Verdi for the Plaintiff.it was moved 
in Arreſt of Judgement,that the Action wopld not lie-; but the Copre 
were of a contrary opinion, and Judgement was given for the Plaintiff. 


TD Rows verſus Hook, Paſch. 13.7 ac. retglo 234. Aﬀtion of the Caſe 
or theſe words, Brown is a good Attourney, butthat he will pla 
on both ſides. And it was moved in Arreſt of Judgement, that thoſe 
—Words would not bear an Action, but the Court held they were acio- 
nable, but did not give Judgement, becauſethe Plaintiff did notſhew 
in his Declaration, that the words were ſpokenof himſelf. _ 


Tober verſus Green, Mich. 1 I-FACs rotzls 1991. Aftion of the Caſe 
Oo. theſe words, Thou didſt keep and ſell by falſe Weights, "and in 
24.5. beſtowing,thy Weights were falſe two Ounces, and thy Man will 
be a Witneſs agaihſt thee, and Twill prove it. The Defendant pleaded 


_ that the Plaintiff occupied one Shop, and kept unlawfull Weights, 


\and by ſuch Weights ſold, by reaſon whereof he ſaid theſe words, /;- 
delicer, Thou didſt keep and ſell by untiawfull Weights, and in 24.s, 
beſtowing, thy Weights werefalfe an Ounce and three quarters, and 
thy Man, &c. And traverſed the words in the Declaration, and it was 
adjudged a naughty Traverſe, for that the words in the Bar,and juſti- 
fied by the Defendant are actionable. 


Gar verſus Liſle, Mich.11.7ac, rot.318. Action of Trover brought. 
in Tork:fhire,the Defendant juſtifies for Toll at Darnton'iin Dor- 


ham, and traverſe, &c. The Court doubts of his Traverſe, being onely, 


for the County of York, whereas it ought to be any where elſe gene- 
rally. And Hobart faid,the Bar was nought, becauſe in the juſtification, 


no converſion was ſufficiently alleadged. And note,that if a man doth: 


a thing which is allowable by the Law, as to: diſtrain Cattle, and im- 
pound them,that is no converſion;but if he work them it is a coverſion. 
A Vftin verſus eA#Stin, Trin, 10. Face rotulo 3558. In Trover,the 
A Defender pleads,that before the time that the Plaintiff ſuppoſes 
the Goodsto come to the,Defendants hands, one FS, e L. was poſſeſſed 
of the Goods, and amongſt other Goods ſoſd them to the Defendant, 
but kept them in his-own hands, and afterwards ſold them to the 
Plaintiff, by reaſon whereof the' Plaintiff was poſſeſſed, and after- 
wards looſes them, and they came to the Defendants hands, who 
converts them, as it was lawfull for him to do, The Plaintiff demurs, 
and it was held a naughty Bar, for'it amounts.'toa Nom cul. And 
( «0& doubted. whether the Court. ſhould compell rhe Defendant bo 

ets ; plead 


Judgement av- 
reſted, becauſe 
the Plaintiff 
omitted to 
ſhew in bis De- 
claration the 
words were 
ſPoken of him- 
(«lf 

The Def n- 
dants Fultifi- 
cation adjud- 
ged naught, b*- 
cauſe he juſiifi- 
cd for woids 
that were attt- 
onable, 


Todo 4 thing 
allowable by 
Law1s-10 (0u- 
verſion. 


0 


The Defin- 
dants 7ullifi- 
cation amoun- 
ted but to No.- 
gmulty, and ad-. 
Judged naught. 


Tudzomen! ar- 
relſted,for want 
-of -certointy in 
the Connt, 


oa 


Fudrement a- 
v([ted, for that 
the conſiderati- 
07 was not va- 
luable, 


ſj 


0 


Caſe for words, 
for calling an 
Allourney Bii- 
bing Kaze. 


ad Caſe, 


Plead, Non cnZ, or award a Writ of Injary. And a Writ of Inquire 
was awarded. 


 Llyns verſus Sparkes, & al. T'rin. $. 74c. rotuls 1606, Aftion of 
{che Caſe bronghrt for ſtopping up the Plaintiffs way, and the 
Plaintiff declares that one ZH.B. was ſeiſed of the Mannour of A. of 
which two Acres were cuſtomary Land, and 'that the Lord of the 
Mannour hz for himfe!f, and his cuſtomary Tenants for thefajd two 
Acres, a certain high-way in, by, and chorow, &c. And that the Lord 
of the Mannour granted the ſaid. two Acres to the Plaintiff, and that 
the Defendant made and. ereted one Nitch and Hedge, by reaſon 
whereof the Plaintiff loſt the benefic of his way ; and after Friall and 
Verdic,for the Plaintiff it was moved in Arreſt of Judgeinent, becauſe 
it did not appear in the Declaration to what Village the common way 
led to, And it was held a good Exceprion and Judgement arreſted : 
bur if it had been unto a common way there, or inſfuch a Village, it 


had been good. | 


Ke verſus Prat, Hill, 7.7ac. rotulo 131. AQtion upon the Caſe, 
T the Plaintiff declares, that Prat was ReQor of the Church of S. 


And that Xent was lawfully poſſeſſed of the Parfonage-houſe,and that 
there were divers ſtrifes between the Plaintiff and Defendant for the 
faid ReQory : and that the ſaid Prat,in conſideration that the ſaid 
Kent would ſurrender the Parſonage-houſe,and theGleab-land, which 
were then ſowed by Xezt,he promiſed, cc. And after Triall it was mo- 
ved in Arreſt of Judgement, that the Surrender was not a valuable 
conſideration, becauſe ir did not appear to the Court that Kext lid a- 
ny Eſtate but at will, which is determinable at che will of the Leſſor, 
and ſo he ſurrendred nothing, bur if theſe words had beenin the 
count,viz, of the Demiſe of the ſaid Prar,For a term of divers years, 
it had been good, though the certainty of the years had.not been ex- 


preſſed. 


Mailes verſus Belt, & #xorem, Hill. 1.7 ac. rotulo 1372, AQtion up- 
Jon the Caſe, for words ſpoken by the Woman, Yiaelicer, Thou art'a 
Theif, and a mainſworn Theif, and a Verdid for the Plaintiff, and mo- 
ved in Arreſt of Judgement, that the Aftion would not lie, but 
Judgement was arreſted, becauſe the. Iſſue was 2 wod ipſs nox [ant cul. 
and it ought to have been that the Woman was not guilty. 


Yn Attourney,ver/# Ellyll, Mich.11.Zac.rotulo 1252. Aftion 
upon the Caſe brought for theſe words, Your Attourney,meaning 
the Plaintiff, is a bribing Knave, and: hath taken twenty pounds of 


you to.cozen me : the Plaintiff laid a Communication, ſuch a day _ 
| 7 place 


Caſe, , : F 


place by the Defendant with one B. which 2. had before that time 
zetained the Plaintiff to de bis Artourney, concerning the Plaintiff,. 
Hwabbart and Nichols held the words actionable, :idelicer, for the firſt 
word-, Bribing Knave, and that the laſt words did not extenuate or 
weaken the former : if the words couch him in his Profeſſion, the 
Action will lie, for it is againſt the Qath of an Attourney. Birrriage 
is an old perjured Knave; ang that is to be proved by a ſtake parting 
the Land between <A, and { One Judge for the Plaintiff, and two: 
for the Defendant. | 


heme verſus (owler. Treſpaſs upon the Caſe brought againſt Za- 
kr: & Fer for words ſpoken by the Woman; the Baron & Feme 
pied ud ip/i ;z antlo ſuns cul. de premiſſic, and the Jury-inde that 
the Woman wa: 91:1ity, and Exception taken after Triall to the Iſſue 
and Y crdict,any rhev were both aided by the Statute of 7eof ales. But 
another Exception was, that che Aion was laid in S»ff And the Ad- 


ditioninthe Wru was A.{Ce C.in Com. Zfſex,and inthe Declaration: 


the Plaintiff alleadges, that the words were ſpoken at C.inthe Coun- 
ty aforeſaid, which was in the Ceunty of Eſſex, and ſo a Miſtryall, 


Cy verſus Cod. Aftion upon the Caſe,? upon-a promiſe to dif- 
charge and fave harmleſs thePlaintiff againſt ail manner of perſons, 


and ſhews a Suit for Tirhes in Norwich Court, and the Defendant re-- 


plies that the Plaintiff was not damnified,and the Plaintiff rejoyns that 
he was damnified, to wit, at S. aforeſaid, which was in the County of 
Saffelk,, where the Aion was brought, and the Court held the Cauſe: 
was miſ-tried, becauſe the Suit was in Noxwzch, and ought to be tried 
in N RR and not in S»ffo/k,, and theſe words Apad,S. prediftans 
were idle. 


"\7/let verſus Braes. for words, Triy. 12.1ac. The Plaintiff ſhews: 
a Suit in Colchefter Court, and a Triall there before the Bayliff, 
2nd that the Plaintiff gave in Evidence his knowledge ; and the De- 
fendant willing to defame the Plaintiff, as if he had given falſe Evi- 
dence, ſaid of the Flaintiff, Thouart as much forſworn, meaning in. 
the Evidence aforeſaid by the Plaintiff, upon his Oath in Form afore- 
ſaid given, as God is true; and moved in Arreſt of Judgement, that 
the Izuexdo would not maintain the Aftion, and ſo adjudged. 


7 —_— ch verſus Braithwaie, Aich. 13. Tac. rotuls 712. Adtion up-- 
on the Caſe, in which the Plaintiff ſets forth, that whereas the 
Defendant had feloniouſly killed a Man, and after the Felony com- 
mitted did earneſtly requeſt and ſolicit the Plaintiff that he would 
labor and indeavour to obtain from the King,for the Defendant;a _ 

h ON: 
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Judgement ar- 
reſted' being 
miſ=tiied, 


An innends. 
will #01 maanry- 


tain an, Allion. 
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| | Caſes 
don forthe Fetony; upon which .the PlaintifF'at the inſtanceand re- 
queſtof'rhe Defendant; by-all-lawfull- ways and- means poſſible, di& 
often, and by many days'labor and-indeavor to obtain, &c. Videlicer, 
by riding andjourneying at his own'coſt and charges, from Z.unto the' 
Village of R, where the Kingthen was, and from thence back again 
to L. to obtain, &c. The-Defendant-afterwards at H. in confideration 
of the Premiſles, did aſſume and promiſe to give the Plaintiff an hun- 
dred pounds of -lawfullmoney, when he ſhould be required : and a 
Verdid for the Plaintiff, and moved in Arreſt of Judgement, for that 
it did/not appear that the Plaintiff had ſpoken to the King for a Par- 
don, for done any thing, or obtained a Pardon : and [udgement was 
given for the Plaintiff ; 7/ych ſaid, the Promiſe was ſubſequent tothe 
Requeſt; and good ; for although the Defendant had no good by ir, 
yet becauſe the Plaintiff was at coſts and labor, and it was at the.De- 
- Fendants requeſt, ſufficient_to maintain the Action. If 1requeſt one to 
1 do a thing for me, and make no promiſe, and after you let me know. 
C that you did ſuch a thing for me, and then I promiſe to diſcharge or 
pay you, this is a: good conſideration, although the Promiſe go not 
with the Requeſt; otherwiſe it is where a. man doth me a curteſie 
Li without any requeſt. And Hobart took this difference between a con- 
09 ps '= fideration executed ad executory; forwhere Now aſſumpſit is pleaded 
miſe executory £0 2 conlideration executed, the Plaintiff needs onely to prove the 
«nd executed ; Promiſe; for where: the: conſideration 1s executory, the Defendant 
quod nota, may take Iſſue as well for not. petforming-the conſideration executo- 
ry, as upon the Promiſe. _ 2242 


Non cul. F NLowver verſus T aylor, Hill t3.Tac. rotulo 852; Aion uponthe 
leaded where NA FCaſe, for ill uſinga Horſe,  ſo/thar the Horſe died, and the'De- 
fir ſhou!d ;2” fendant promiſed to re-deliver the Horſe. The Defendant pleads Now 
be:n pleaded, cul. Andaftera Verditit was moved in Arreſt of Judgement, be- 
pl edhodees a cauſe he did not plead-Non aſſumpſit. And it was held good Iffue. 
£0od 1ſjue, | . US A I ALD + | 
Aion of caſe NF Arfrall verſus Steward, Mich.13.Tac.'rotulo 1134. Ationupon 
for words, up- 1 V.Lthe Caſereciting the Statute of r.1ac: againſt Invocation, oe. 
ex the (ati, for theſe: words, The Devil appeareth to thee every night in the like- 
of he av neſs of -a black Man, riding on a black Horſe, and thou conferreſt with | 
: of Spirits. him, and whatſoever thou doſt-ask: he doth give it thee, and that is 
the reaſon thou haſt ſo much money, and this I will juſtifie. Tudge- 
ment for the Plaintiff, 
'- > In Trover-Judgement by N+hi/ dic. and Exception taken to the D& 
* claration, to ſtay the filing che Writ of Inquiry, becauſe no day of 
the. converſion was in the Declaration', and by two Judges held 
naught. CMith, 14.1ac. Its" | 


Parker - 


Caſe, 9 


Arker verſus Parker, Hill. 12. Tac. rotulo 426. In Trover after a Ebe Impar- 

© VerdiQR,it was moved in Arreſt of Judgement, that the imparlance {27»ce role ſup- 
Roll was encred with Spaces for the poſleffion and converſion. but ay: by the Iſ- 
both thoſe Spaces in the Iſſue were filled up, and held good. The lm- an 


parlance wasentred, Iich.12,1ac, retulo 547. 


FT 7 Hitepain verſus (ok, Paſch. 12:”Tac. For words, Thou art a 
Rogue, and I will prove thee x Rogue ; no Judgement. 


NT one verſus Bates. A man may well inconrage one that was robbed, 
Bo cauſe the Felon to be indited,and accompany him to the Aſﬀizes, ,. 
and this ſhall be lawfull for to do, without incurring the danger of an: Q 
Aion upon the caſe, upon conſpiracy; but if he knew that he was 
not robbed, then he is in danger of the Action upon the caſe. 


£2 and his Wife adminiſtratrix, Plaintiffs, ver/i Lewyn, Trin. x, ovine 
12.1ac. rotu/0.1714. An Aftion upon the caſe brought upon a ;:jed, for not 
promiſe made to the. Inteſtate, and in the Court omits to ſhew the ſrrwing the 
Adminiſtration: and after Triall, that Fault movedin Arreſt of Judge» £tters of Ad: 
ment ; and the whole Court was of opinion, that he ſhould not have 794. 
his Judgement, for. it did not appear that he was Adminiſtrator ; for 

at the Common Law no Adminiſtration lay, but the Ordinary ought 


to have the Goods. 


Arvey Attourney, verſus Bucksng. Mich. 12. Tac. rotulo $42. — 
Hang of the caſe for ſlanderous ag He, meaning the Plain. fates Fg 
riff, ſhewed me firſt a Bill of fourty pounds, without a Seal, meaning ' the Communi- 
the ſaid Bill by the ſaid EZ. as aforeſaid, ſealed and delivered ; and #19 4:4 nor 
afterwards he ſhewed me the ſame Bill with a Seal, and he, meaning 647" _ - 
the Plaintiff, hath forged the Seal of the ſame Writing, meaning the * "MR 
Seal of the ſaid Bill by the faid F. as aforcfaid, ſealed and delivered. 

The Defendant traverſes the words, and a Verdi& for the Plaintiff, 
and it was alleadged in Arreſt of Judgement, that the Declaration 
was naught, for that it did not directly appear that there was any 
communication between the Plaintiff and Defendant concerning the 
Bill, but onely in the (i»zendo)) which will not maintain the Action, 0 


and Judgement arreſted, 


Orton verſus Leedall, Hill. 10,1ac. retwlo 1783. Aion upon the 4ion of the 
caſe for theſe words, He is a lying and diſſembling Fellow, and a Cale far calling | 

mainſworn Fellow. And a Verdi& for the Plaintiff, And afterwards it 55571 fu. 

was moved in Arreſt of Judgentent,” that the Action would not lie, : 

but at length Judgement was” given for the Plaintiff. And Serjeart 

Hutton cited the like caſe, adjudged int, & Barnes, He is a 

mainſworn Villain. TE EC Skhipwaſn 


IO 


Moved in Ai- 
reſt of Fudge- 
ment, becauſe 

© #0 Demand al- 
leadged, bnt 
7ot allowed. 


"7 udgement ar- 
reſted, for in- ; 
certainty in the 
Declaration, 


O 


Bya general 
Pardm both 
Pun; ſhment- 
and Fault ta- 
ken away, 


Promiſe upon 
condilton, nc 


t::e Bot nece {x 
ſary. 


Nota,. 


0 


Caſe, 


Ktpwaſs verius Skipwaſh, Hill. 14.Tac. rotulo 3472. Aftion upon 

the caſe, that whereas the Nefendant in conſideration that the 
Plaintiff would marry one ec. Z. did aſſume to'pay the Plaintiff 
twenty pounds when-he ſhould, after the Marriage, be thereunto re- 
queſted : The Plaintiff alleadges no ſpecial Demand : and that Fault 
was moved in Arreſt of Judgement. Hobart and Fyzch were for the 
Plaintiff, FWarbartox for the Defendant. 


Otham verſus Ball, Hill. 12.7ac. rotwlo 1920. AQtion upon thecaſe 

'for ſlanderous words, 74ide/icer, Your Maſter Ex/eby, meaning the 
Plaintiff, is a Rogue, a Raſcall, and Forger of Bonds ; the Plaintiff 
Jaid a Colloquium between the Defendant and one R, G. And after 
Verdi moved in Arreſt of Judgement, for that it did not expreſly 
appear, that the ſaid R, G. at the time of ſpeaking the words was 
Servant to the Plaintiff : and Judgement was ſtayed by the Court. 


Odadington verſus wilkin, for words, Trix. 12.1ac. He is a Theif, 
and why will you take a Theifs part : ſpoken 1. farts 10. Tac." 
The Defendant juſtifies the words, becauſe the Plaintitt ſtole Sheep. 


. The Plaintiff by way of replication ſets forth a general Pardon gran- 


ted ſuch a time, and further faith, that if any Felony were committed 
it was before the general Pardon made; and ſhews himſelf to be a 
Subject, and no perſon excepted in'the Pardon. The Defendant de- 
murs, The Court were of opinion, that by. the Pardon both the Pu- 
niſhment and Fault were taken away ; and that the wrong was done 


-to the King by the Common Law ; and the King being the ſupreme - 
Head, if he pardons, the party is cleared of the wrong. As if a Vil-- 


lain be'iinfranchiſed, he from thenceforth is no Villain. 

Note, if a man upon good conſideration promiſe to become bound 
to another by his Obligation to doan AR 2 and if he do not become 
bound, ARtion upon the caſe will lie againſt him : and the Plaintiff is 
not bound to tender him an Obligation, but the Defendant hath took 
it upon himſelf ro do it. 0 


7 Fm verſus {arvamell, Aftion of the caſe brought,and counts 
for non-payment of money at the Plaintiffs next coming into the 
County of Somerſet ; and avers, that ſuch a day he came into the 
County of Somerſet, Videlicet, apud T. in Com. Somerſet, and that 
the Defendant, though often requeſted, hath not paid. And Excep- 
tion taken becauſe the Plaintiff did not alleadge in his count, that he 
gave.notice to the Defendant when he came into the County of So- 
merſet, but not allowed, and Judgement given for the Plaintiff. And 
note, when a man aſſumes to pay money, or do any thing upon con- 


diction, the Defendant may take Iſſue upon the condition, and needs 


3 


French Pox, and brought them. home to 


not plead Non aſſumpſt, but if he pleads Non afumpſit, then he con- 
feſſes the performance of the condition, which mark. 


AVR verſus Jarvis, Trin13-7ac. rotulo'2180. The Plaintiff de- 
clares, that ſuch a Day and Year he bought of the Defendant a 
Horſe for a peice of Gold of the value of 22.5. by him to the De- 
fendant thenin hand paid, and for a 11.1. to be paid to the Defendant 


| at the Day of Death or Marriage of the” Plaintiff, which ſhould firſt 
- happen, for payment of which x 1.1; the Plaintiff ſhould bring to the 


Defendant one ſufficient man to be bound, together with the Plaintiff 
ro.the Defendant : the Defendant in conſideration thereof aſſumes to 
deliver thg ſaid Horſe to the Plaintiff,.when he ſhould be thereunto 
requeſted : and the Plaintiff avers, that ſuch a Day he brought the 
Defendant one ſufficient man, Y:delicet, I. A. de B. Teoman, to be 
bound together with the Plaintift ro the ſaid Defendant for the pay- 
ment of the ſaid 11.1. and ſhews that he requeſted the Defendant to 
deliver the ſaid Horſe, yet the Defendant hath not delivered him, ac- 
cording to his promiſe. The Defendant pleads on aſſamp/it. And a 
Verdict for the Plaintiff: and moyed in Arreſt of Judgement, for 
that the Plaintiff at the time of the Contra was an Infant, and that 


II 


Judgement ai- 
reſted, for ia- 
certainty in the 
Count, and for 
that the pro- 
miſe was made 
by an Infant, 


he could not perform his promiſe by reaſon of his Infancy, and there- 


fore the promiſe void ; and another Exception, for that it was-not al- 
leadged in what ſum the Plaintiff and his Surety offered to be bound ; 
and Judgement was, that the Plaintiff, chil capiat per breve. 


| verſus Songate, T rin. 9.7ac. rotule 2776. An Aion upon the 
caſe brought for this word, Perjured. The Defendant juſtifies that it 
was found by Verdi, that the Plaintiff was perjured, but no Judge- 
ment entred upon that Verdi. And whether the Plea were good, be- 
ing there was no Judgement, was the Queſtion: and it was adjudged 
no Bar, becauſe no Judgement was given in the firſt Aion : and ſo 
Judgement entred for the Plaintiff, : 


Ruttall verſus Hoſener, Paſch. 16, Tac retulo Action of the 
caſe for thefe words, He, meaning 48 Plaintiff, hath caught the 
is Wife. And Judgement for 

the Plaintiff. | 


Hornton verſus Jepſon. The: Plaintiff being a Currier brought an 

Action upon the caſe for theſe words, He is a common Barretor ; 
but the words would not lie for a man of that Profeflion, but would 
lie for a Juſtice of Peace or Lawyer. | 


C 2 | Treland 


Tuſbifecation 
for calling a 
man perjured, 
diſ-allowed, 
becauſe he 
was t cont- 
wited, 


Aftion of the 
Caſe will not - 
lie for calling a 
Currier Baines 
ror, 


I 2 


For this word 

Papiſt no Atti- 
_ on will lie, un- 
leſs (hoken of a 

Eijtop, 


Caſe, » 


Relaxd verſus Smith, Hill. 9. Tac. rotulo AQion upon the caſe 

brought for theſe words, You Norgate take part againſt me with 
Treland, who is a Papiſt, and hath gorten a Pardon from the Pope, and 
can help thee to one, if thou wilt, The Plaintiff laid a communication 
between the Defendant and Norgate, and alleadges himſelf of the age 
of 40. years, and not above, becauſe it might appear to the Court 
that he was born within Queen Elizabeths Reign. The Court held 


| the Aftion would not lie, as it was adjudged in Halls caſe, and for this 


Nota, 


ACisn of the 
Eaſe for double 
proſecution of 
4 ifti {ac, 


Koz anon eſt 
invent, 7etu7- 
n2d upon an 
Ontlary, where 
the paity eſca- 
ped, the Plain- 


* tiff bath his 


Eletticen where 
t9 bring his 
Allien, 


word Papiſt no Action will lie. 

If Ideliver my Goods to.you to keep, and I requeſt them, and you 
deny the Delivery of them ; now an Acton of Trover will lie, other- 
wiſe it is without a Deniall; if I diſtrain Cattle, I muſt nor uſe 


them. 


Artery verſus Freeman, Mich. 15.1ac. rotuls 1941, Action upon 

the caſe brought for that the Defendant ſued out a Frer? fa- 
cias upon a Fudgement which he had againſt the Plaintiff, upon which 
Judgement the Defendant had before ſued out a Fiers facias, and the 
Sheriff of Oxford had upon the firſt Fieri facias returned, that he had 
levied the Debt and Damages, and that they remained in his hands 
for want of Buyers ; and the Defendant knowing that the Sheriit had 
levied the Debt and Damages, and intending to charge him, again 
proſecuted another Fieri facias, and that the Sheriff had again levied 
the ſaid Debt and Damages, and hath paid che Debt and Damages to 
the Plaintiff, co wit, at YeitminFfer, in Com. Middleſex, where the 
Action was brought ; and Judgement after Debate was given for the 
Plaintiff, though the Defendant alleadged that the Fiers.facias was 
an Aftin Law, and fo no cauſe of ARion againſt him, 


7 ky -=cal verſus Powell, vic. Denbigh, Mich. 15. Tac. rotwlo - 
An Action of the caſe for a falſe Return of a (apias «tlagat. and 


declares that he proſecuted-a (apias ntlagat directed to the Sheriff - 


of Dexbigh, where the Defendant inhabited, and delivered the ſaid 
Writ tothe Sheriff to be executed ; and the Defendant being then in 
the company of the Sheriff and might ſafely have arreſted him, did 
not, but ſuffered him toeſcape, and returned that he was not to be 


| found; and upon Not guilty pleaded, it was tried in the County of 


Aiaddleſex, where the Action was brought ; and moved in Arreſt of 
Judgement, that the Triall ought to be in Dexbigh, becauſe the not 


arreſting was the principal matter, but becauſe the Aftion was groun- 
dedupon double matter, the Plaintiff had his Elecionto bring his. 


AQion,cither in the County of Dex6bigh or Hiadleſex, by the whole 


Court. 
Bland 


—C—— 


s 
% 
- -—dg- 


Om  u——— wa ew ev” 


Caſe. . 

L aud verſus Edmonds, Paſch. 16. Jac. rotulo 444. AQiion upon the 
Be brought for theſe Words, Videlicet, George Bland isa trou- 
bleſome Fellow, and he did combine with thee to trouble the Coun- 
trey, and I hope to ſee thee ac the next Seſſions indicted for Barratry, 
or for ſheep-ſtealing, as George Bland was .at the laſt Seſſions, for 
Bland was indicted the laſt Seſſions for ſheep- ſtealing. And it was held 
by the whole Court, that thoſe Words would not bear an AQtion, the 
Plaintiff layed the Words to be ſpoken to one fo. Eagle : and the De 
claration was held naught and inſutficient, becauſe it was not averred, 
that the Plaintiff was not indicted at the Seſfions. | 


Radſhaw verſus Walker, Hill. 16. Jac, rotulo Acton upon 

che caſe brought for theſe words,  Y:delicet, Thou art a filching 
Fellow, and didſt filch from e4.8. 4. And Judgement that the Plain- 
tiff ſhou!d take nothing by his Writ ; for it ſhall not be intended that 
he ſtole the money, 


As verſus Fleming, Hill. 16. Fae. rotalo $90. Adtion- of the 
caſe brought torthete words, YV;delicer,He hath forſworn himſelf 
before the Councel of the Marches (meaning the Councel of the 
Marches of ales ) in the Suit I had againſt him there, and I willſue 
him for Perjury there. And after Verdid for the Plaintiff, moved in 
Arreſt of Judgement, that the words were not aQtionable for their 
uncertainty, becauſe the Court could not take notice that they had 


authority to hold plea in matters of record. 


Judgement for the Plaintiff for theſe words, Thou art a falſe for- 


| ſworn Knave,for thon didſt take a falſe Oath before a Judge of Aſliſe 


to hang a man. 


Ore verſus { o/thorpe, Trin.s. Zac: retulo The Declaration was 
"Fin conſideration that the Plaintiff would give credit to E.C. then 


ſervant to the Defendant for any thing the ſaid E. ſhould deal for, to 


the uſe of the Defendant, with the Plaintiff, promiſed that he would 
ſee the Plaintiff contented that which the ſaid E. ſhould deal for with 
the Plaintiff, for the uſe of the Defendant any way, whenthe ſaid 
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Judgement ar- 
reſted for want 
of an Aver- 
ment. 


Tudgement ar- 
reſted for the 
inertainty of 
the Count. 
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matters which 
aienot Duties, 
a Requeſt is #6- 
ceſſary. 


Defendant thereof (after it ſhould become due) ſhould be requeſted, 


and a ſpecial Verdi by which it- was found that the Defendant pro- 
miſed to ſee the Plaintiff contented, that which the above named 
E.C. ſhould deal with the Plaintiff, for the uſe of. the ſaid Defendant 
any way. TheJudgement of the Court was that the Verdi did not 
maintain the Declaration, becauſe for collaterall matters whichare 
not Duties, a Requeſt is material, and are not like a Dnty as for 


_ Debt, which.is due, and no Day of payment expreſſed, that ſhall be 
alleadged to be when he ſhall be thercunto requeſted generally. For 


if 


TA Called og 
if Iſell my Horſe for ten pounds, and no Day'of payment, that ſhall * 
be alleadged in the Count, (um inde requiſits oſs. And one caſe of 
Peters wasCited, which was grounded upon a promiſe made in this 
manner, Marry my Neice,- and when I comefrom Loxdoz I will give 
you 1004, and the Action was: brought in this manner, Y7iaelicer, in 
conſideration that he would marry, A. promiſed to pay the Plaintiff 
1 0c.1, after he returned from Loxdsy, when he was thereunto re- 
queſted : and for theſe words, when he was thereunto requeſted, the 
Adcion was maintainable. 


The word Inch verſus Heald, T rin.17. Fac. rotulo Action upon the caſe 
Wirch will not for theſe words, V; idelicet, He is a Witch, and hath bewitched 
vear an Aitioa. me: and the Court held the Aion would not lie, for he might be- 

witch him by fair words, or fair looks. | 


<TR> Boar: verſus Harrington, Trin.17. fac. rotulo 953. The Plaintiff 
ay ſes declares that the Defendant ſuch a Day was indebted to the 
HY a th Plaintiff in r0./. for Rent due to the Plaintiff for one year ended at 
reality will not Michaelmas then laſt paſt, for divers Lands in H. demiſed to the De- 
Le, cxcept up- fendant by the Plaintiff, the Defendant in conſideration thereof pro- 
03 4 collateral mniſed to pay the Plaintiff the ſaid 10./. when he ſhould be thereunto 
os requeſted. The Defendant pleads Non afſumpfit : and after Verdict 
given for the Plaintiff it was moved in Arreſt of Judgement, that 
there was no confideration to maintain the Action, becauſe an Aion 
of Debt lay upon the firſt Contra being in the realty ; for upon an* 
implied promiſe no Action will lie where it is inthe realty, except 
there be a ſpecial promiſe made'upon.a collateral cauſe, Y:delicer, If 
the Plaintiff had threatned ſuit for the ſaid 10./.and the Defendant,in 
conſideration that he-would forbear to ſue, promiſes to pay, &c. and 
the like : for if a man be bound in a Bond to pay money, and the 
Day paſt, now an Aon of the caſe will not lie for that money, ex- 
cept there be a collateral promiſe: and fo in the like caſes : and Judge- 
ment was given againſt the Plaintiff. | | 
4n Indebiran = CMichaelmas 17. Fac. :Tt was adjudged in the Kings Bench in an 
alumpſit for AQtionupon the caſe, Y:delicet, whereas the Defendant was indebted 
money ruled, tothe Plaintiff in 104/. (without expreſſing the cauſe for which the 
£00a without Debt grew due) the Defendant in conſideration that the Plaintiff at 
= «lag 9” the ſpecial inſtance and requeſt of the Defendant, then and there had 
al given Day tothe Defendant, untill a time to come, to pay the money, - 
the Defendant promiſed tg pay the money, that the Action was main- 
tainable, without exprefling the cauſe for which the Nebrt was. 
Hill. -17. Jac. rotulo 2722. 'Aftion of the caſe brought for theſe 
words, Thou art a perjured 'Knave, and 1 will make thee wear Papers 
for it ; the Defendant juſtifies the words, and ſhews chat the Plaintff 


\ WasS . 


Caſe. 


was a Church-warden, and took his Oath to exerciſe that Office ;and 
whereas one Article made, was, that he ſhould preſent whether the 
Church-yard was repaired or no, and he knowing it, did nor pre- 
ſent its He Pans o<bÞ, | o 

- Action of the caſe brought for theſe words, Thou art a ſcurvy per- 


jured Knave ; the AQtion will lie. 
1lfon verſus Sheriffs of Londoy, Hill. t7. 7ac. rotulo 3069. The 
y y Plaintiffs deciare upon an eſcape' made upon a (apias ad re- 
ondendam, after the Defendant was arreſted : the Defendant pleads 
a Cuſtome in London, that the Maior and Sheriffs of Loxdox have 
uſed to inlarge Priſoners that were arreſted, in coming, and returning 
from their Courts, having Cauſes there depending ; and ſet forth a 
Plaint in Loxdon againſt the Defendant, and that he was arreſted, and 
appeared, and pleaded to Ifſue ; and as he was coming to the Court 
to defend that Action, he was arreſted, as is ſuppoſed, inthe Action 
upon the caſe brought againſt the Sheriffs; and ſhew that he was 
brought to the Court, and inlarged by the Court : and the Court 
held, that if a man were arreſted in the face of the Court, the Court 
might diſcharge him, otherwiſe nor. 


Ain verſus Newlin, Mich.16. 4c. retuls 3042. Aftion upon the 
Pat brought upon a promiſe and Judgement, by N7hi dicit:' and 
at the return of the Writ to inquire, the Defendant moved in Arreſt 
of Judgement, and ſhewed that the Day of the promiſe was ſuppoſed 
in the inquiry to be, Anno. Domini 1614. And in:the Declaration it 
was made 1617. and for that variance, Judgement was fnyed. 


Elcher verſus Hudſon, Hill. 6. Tac. rotuls 132. The Plaintiff de- 

clares, that in.conſideration that the Plaintiff at the requeſt of 
the Defendant would marry one 7. 2. his familiar Freind, the De- 
fendant promiſed to pay the Plaintiff yearly after the Deceaſe of the 
ſaid T. 24. 40.5. for her maintenance : and the Plaintiff averrs the 
Marriage, and that ſhe ſurvived. The Defendant pleads that the ſaid 
T. A. in his life tine after the Marriage, &c. did releaſe to the De- 
fendant all Actions as well real as perſonal, and all Demands and 
Challenges whatſoever, from the beginning of the World unto the 
Date thereof : to whuch Plea the Plaintiff demurrs, and adjudged a 
naughty Plea. 


P2Y- an Attourney againſt Baryaby. Aion upon the cale for theſe 
words, George Box 1s a common maintainer of ſuits, and a Cham- 
pertor, and a Plague of God conſume him, and I hope to ſee Eis Bo- 
dy rot upon the Earth like the Carkaſe of a Dog, and Iwill have him 


thrown 


15 


Aflicn againſt 
the Sheriffs of 
Londen for 

a, {charging 

one who.was 
arreſted,commeg 
to difend a ſuit 
depending 


there. 


The Comurt can- 


not diſcharee 
one arreſted, 
except he be 
avefed n the 
face of the 
Court, 


Tudgement 
ſtayed for va- 
Trance berwecn 
the Count and 
n'rit to inquiry. 


Releaſe by the 
Husband, plea- 
acd in Par ta 
an Afton 
brought by the 
Wife after his 
Death, for mg- 
ney to be al- 
lowed her after 
his Death, and 
adjudged 20 
Bar, 


Attion for cal- 
lin? an Attout- 
ney Champei- 


Caſe. 


thrown over the Bar next 'Term, and I will give a Beech to make a © 


© Gallowsto hang him : and Judgement given for the Plaintiff, for this 


The Roll men- 
ded after the 
Record was 
certified by 
Writ of Errour, 
2t bemg the 
Clarks mi(pri- 
ſion, 


He 1s a forging 
Kyave, ſpoken 
of an Attourn 
actionable, 


Implyed words 
will not beare 
an aftion, 


* 


Trover brought 
' by Adminiſta- 
tor, as of his 
Owe goods, 
and adjudged 


£00d, 


word Champertor, and no other. | 

Trin.14-1ac. AQtion upon the caſe for theſe words, She is an arrant 
Whore, and had two Baſtards in 7rel/and : and Judgement by the 
whole Court, that the words wauld not bear an Aftion. 


hs (cecill, Mich.14. Tac. Action upon the caſe brought by 
Þ e.Tarnner for theſe words, Thou art a bankrupt Knave : and the 
Court held that the Action would not lie: but 2zere. 


_ aif verſus Nelſon, Mich. 12, Tac. rotxlo 1106. Aqtionupon the 
caſe brought for words againſt Husband and Wife, ſpoken by che 
Wife, and Judgement was entered for the Plaintiff, and in entering of 
the Judgement it was made, Er predifa E. (being the Woman) i» mi- 
ſericordia, which was naught, for it ſhould have been both the Huſ- 
band and Wife i» mi/ericordia : and after the Record was certified by 
Writ of Error; Serjeant R jichard/o» moved that it might be amen- 
ded, becauſe the Judgement Papers were right, and fo it was ordered 
to be amended according. | 


_— an Attourney ver/3es Moor, Hill. Tac. rotulo 753. Attion 
apon the caſe for the words, He is a forging Knave: and the Court 


Y held that the words were aRionable, for he alleadged in his Declara- 


tion, that he was an Attourney of the Common Pleas, and ſo being 
touched inhis Profeſſion, the words would bearan Action : and if a 
man ſaid of Biſhop, that he was a Papiſt, the Action would lie ; be- 
cauſe Religion is his Profeſſion, and ſo hes defamed. 


ers Biſhop, Trin.14. lac. rotulo 769. Aon upon the 
caſe for theſe words, 7ames Steward (meaning the Plaintiff) is in 
Berwick, Gaol for ſtealing of a Mare and othec Beaſts : and after a 

Verdid for the Plaintiff, it was moved in Arreſt of Judgement, that 
the words were not aRtionable, and ſo it was adjudged, for that he did 
not dire&ly ſay, the Plaintiff was a Thief, but onely implied, 

Hill. 15. Iac. rotulo  AnException taken to a Declaration in 
Trover brought by an Adminiſtrator , becauſe he declares, that 
whereas he was poſſeſſed of divers Goods and Chattels, as of his 
own proper Goods, and ſhould have ſaid, as was pretended, as of the 
Goods and Chaitels of the inteſtate at the time of his Death ; bur 
the Exception was over-ruled by the Court. 

Exceptionto an Action of the caſe: brought, and the Plaintiff de- 
clares, that whereas the Plaintiff had delivered the Defendant »»n#=s 


ftatum ſalis Anglice, a Buſhel of Salt, pretending that ('/fatum) bad 
ano 


another proper ſignification, but becauſe it was ſhewed to the Coyre 
that (/tat»ms) by one Dictionary:was Latine for a Buſhel; Judgement 
was given for the Plaintiff, : 2M} 157209 

In Trover it is uſual to prove no more, but that you requeſted the p.yycrd and 
Goods, and the Defendant refuſed to deliver them, this is a Conver- demall makes « 
fion. When aTuſtification ariſes upon a Sale, then I need traverſe no Converſion. 
more but the place alleadged, and not go to the whole County, but 
where it is a tranſitory, Treſpaſs,as for Battery, taking of Goods, and 
the like, then the whole County muſt be traverſed. 


(fr verſus Oſmond, ich. 16. Fac. rotulo 1063. Aion of Tro- The Sheriff 
ver brought for two Steers, the Defendant being an Attourney of J#/ifies by ver- 
the Common-pleas juſtifies the raking as Under-ſheriff, by reaſon of NM 
Proceſs from the Exchequer to levy of the Occupiers of theLands of £xchequer, to 
divers perſoris in a Schedule in the ſaid Writ named the Debts therein levy of the 0c- 
ſpecified, and doth nor-recite the Schedule ; and -he being' Under- ©###rs of 5. 

' ſheriff took the Steers in the Land of the Plaintiff, which was lately _ Fo. 
one Stoxes, who was Debtor tothe King in 59.s. being behinde upon /2;q ppg ; 
the Land : and Exception was taken, for that it was not directly al- 

ledged that the Land ſuch a Day was the Land of thefaid S. The 

- Writ conimanded to levy the ſumms in the ſaid Schedule mentioned ; 

- and if they could not, to take their Bodies ; and it' was adjudged a 

g00d Warrant to levy of the Occupiers. of the Lands that were the 


ſaid F, 59.5. 


C2 verſus Flaxman, Hill.14.7ac. rotulo 2175. Aion of the caſe Common ap- 

brought for diſturbing the Plaintiffs Common. The Defendant 2*ricnant can- 
pretends Title to the Common by reaſon of Common appurtenant to 7 # drvided, 
certain'cuſtomary Land, of part of which he conveys a Title to him- 
ſelf, but not of the whole : and the Queſtion was, whether it were 
Common appurtenant,or appendant? and if appurtenant it could not 


be divided. 


K 22% verſus Moxham, T rin. 15 fac. rotalo 559. Action of the Miſ-triall, the 
caſe brought for a promiſe made at C.for the Delivery of a Mare, ez being 
which the Plaintiff delivered the Defendant to plow his ground in P. miſtaken. 
And ſhews the Defendant did fo. exceſſively and immoderately labor 

and work the ſaid Mare,that:the Mare died. The Defendant confeſles 

the promiſe, and that .the Mare at the time of the Delivery was in- 

firm, and that he worked her moderately, and traverſes the exceſſive 
labouring of the Mare: and aftera Verdi, it was moved in Arreſt 

of Judgement, that it was miſ-tried, becauſe the Venn was of C. 

which was naught, and there wgs' no place alleadged wherethe ex- 

ceſſive [abouring was; for the Venn ought to come from that place 

where the laboring was, D | Harbin 


18 | Cafe, 


+ Fudgement ar-'\ JF Arbin and his Wife werſas Green, 'T rin 14. Jac. rotulo 2263. 
reſted, for « Þ. LARion upon the caſe brought for not grinding his-Corn atthe 


mg of the _ Plaintiffs Mill, and ſhews that the Biſhop of Salisbzry was ſeiſed of 


"_— four cuſtomary Mik;cilled «£-in his Demeſne, as of Fee in right of 
| _ -his:Biſhoprick ; and preſcribes that all Inhabicanrs and Reſidents with- 
tn:the City of Sal35bery, bolding any ancient ops of che ſaid Bi- 

- hop in righr of his Biſhoprick,were time our of minde uſed, and-ought 
to grinde all their Corn whatſoever ſpent in their houſes, or expoſed 
to ſale inthe ſaid City, 'at-che ſaid Mils, of the ſaid Biſhop, and no 
where elſe, without the licence of the ſaid Biſhop, and to pay Toll 
.cherefore.to'the ſaid Biſhop, his Succeſſors Biſhops, or their Farmors 

. -Forthe time being and in conſideration thereof, the Biſhop, his Suc- 
ceſſors, or Farmors forthe time being of the ſaid Mils, time our of 
minde have been-uſed and accuſtomed at their own charges, from 
time totime to keep and'maintain a Servant expert in grinding, as well 
by night as day'there attending, to: grinde their Corn as:ſoon as eon- 
veniently -might be; and the Plaintiff ſhews that. ſuch a: Day the 
Defendant was, and.yet is,an Inhabitant,in one ancient Meſuage inthe 
faid City, held of the:Biſhop, and ſo poſſeſſed, intending to deprive 
the Plaintiff of the profic of his Mill, did ſuch a day grinde divers 
ſorts of. Corn in other Mils, without the Biſhops leave, to his damage 
of, &c. The Defendant pleads Nox cul. The Jury: findethe Defen- 
dant guilty for a longer time,then the Plaintiff had intereſt in the Mill, 
and gave Damages intire, and upon a Motion in arreſt of Judgement 
adjudged naught. 


«1 


| | o 
In conſiderati- "ff NRefley verſus Lother and his Wife Executrix of R, B. and de- 
on the Plamiff | firs Arn communication was had between the Teſtator in his 
—_— "> life, andrhe Plaintiff concerning a Marriage to be had and ſolemni- 
ſen ſhould ed between one T. B. ſon and heir apparent of the ſaid R. B. and 
marry the Zane Daughter of the Plaintiff, and heir:apparent of 7eh» F. deceaſed, 
Plaintiffs the ſaid Teſtator ſuch a Day and Year in conſideration that the Plain- 
| daughter, ad- tiff at the ſpecial inſtance and _ of the-faid R;B. then and 

on. ms A 9d there would agree that the ſaid 7. 3B. ſhould marry the faid ?, promi- 

im fſedtopay 20.4. and adjudged a good conſideration. 


4 Dwland verſus Maſon Hill. 17. Jac rotulo: © . Adton of the 
caſe for theſe words, .I charge him with Felony for taking of mo- 


ney out/of the pocket of Henry Sparry, and I will prove 1t: and the- 


Court was divided in opinion, whether the words would maintain an 
Acton or-no. 


Cronbont his Wife verſus Staffagd Executor of Stafford, Hil. 15 
Jac. rotulo 906. Afton of the caſe brought upon a promiſe made 


to 


4a trons 


Covenant. 


. 39 


tothe Woman when ſhe.was ſole, in conſtfertionthe Woman would: 


marry the Teſtator, he promiſes that if the Womaiz ſhould over-live 


the Teſtator, that then he would leave: her'worth 100./. and they- 


averr that ſhe did marry him, and after the Husband cied, and did not 
leave her worth 1c0.7. and the Defendant pleads Non aſſumpſit, and 
found for the Plaintiff : and 'it. was moved m Arreſt of ms eiberry 
that by the. ] 
Three Jud the Plaintiff, and one for the Defendant. 
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DESPEEDISPESBESPISDISSISSS 
© © Thelike Obſervations in ATFions of Covenant.” 

| Rary verſus eAllen, & al. Mich.6, Jac. rotulo 926, Adtion of 

Covenant brought againſt Adminiſtrators. The breach was, 

for not repairing Houſes by the Adminiſtrators, according to 

a Covenant wade by the;Inteſtate. The Adminiſtrators plead divers 


Judgements given againſt chem in Bar of the Covenant, and that they 


have not Aſletts over. 


Are verſus Saviil, T rin, 7. Fac. rotulo Action of Covenant 

.. Lo>rought upon an Indenture, upon a ſpecial Covenant to pay Rent 

at certain Dayes therein ſpecified: and reſerved. The Defendant 

pleads that no Rent was behinde. The Plaintiff demurrs to that Plea : 

and it was held by the whole Court to be a bad Plea'in Covenant ; for 

by that Plea the Defendant confeſſes the Covenant broken, and that 
Vlea tends but in mitigation of Damages. iS rt 


Nrdant verſus Wats, Paſch.17. Fac. tel 7. Fac. rotulo 15 32. Ati- 

' Lon of Covenant brought for a Rent-charge granted for the life 

of an Eſtranger, and for half a Year after to be paid at the Feaſts of 
the Annunciation of the Virgin Cary, and Saint Michael the Arch- 
ang2l, and alledge that the Eſtranger died in Febr#ary, and that the 
Rent was not paid at the Feaſt of the Annunciation, and fo the Cove- 
nant broken: the Defendant demurres, pretending that the Rent was 
not due untill half a year after the Death of the Eſtranper, and not 
at the Feaſt, but the Court held the contrary. And if the Grantee had 
died, his Heirs ſhould have hadir, during the Life of the Eſtranger, 
becauſe it was payable to him, his Heirs and Executors. If I grant 
an Annuity for Life, and twenty years after, theſe are two ſevyerall 
Grants, and the Executor ſhall have it after the Neath of Tenant for 
Life. And Sir Edward (ook ſaid, When an expreſs Covenant is made 


r-marriage the Promiſe was drowned, and releaſed. 


Rents arvear, 
20 Plea 11 
Covenant. 


Difference be- 
tween Cove- 
nantand Debt 
to bring aus 


to pay the Rent at divers Dayes, an Action of Covenant will lie before 4&oz. 
| "Ia ue * 


20 


Difference be- 
tween Cove- 
nant and Debt 
to bring an 
Atltion, 


Breach aſſigned 
n default of 
the Party that 
never ſealed 
the Indenture 
of Covenants, 


C, OUVEmA nt, 


all the Dayesof Payment be paſt; but an Aion of Debt will not lie | 
until] allthe Dayes be'paſt, and that in ſuch caſe Debt doth properly 
lie upon a Grant of 'an Annuity for life or years, H.7. Eliz. rotulo 
908. 


| * Amp verſus T reſhars, Hill. p Fac. rotulo 2145» The Indentures of. 


Covenant were mide between T. 7 reſpam E.Lord Stowrton, Ale- 
reel, T. and the Defendant, and the Lord. Sroxrton and el never 
ſealed the Indentuze, and mention thereof was made inthe Count, 
Vigelicet, which Lord Stourton and Meriel were parties to the ſaid In- 
denture, but never ſealed. The Caſe was Sir T. T. conveyed oneLeaſe 
to the Lord Sroxrton, and he to the ſaid Aeriel, and by the Indenture 
brought into the Court, it was covenanted, that the ſaid 7,7. A. 
and L,or one of them at the time of the enſealing and Delivery of the 
ſaid Indenture, was lawfully poſſeſſed of, and in the Mannour of, &c. 
And covenant that the Defendant, his Executors, and Afignes, might 
and ſhould quietly have and injoy the faid Mannour clearly and abſo- 
lutely freed and diſcharged, or otherwiſe upon requeſt ſaved harmleſs 
from all Incumberances'and former Bargains by the ſaid T. S. E. M. 
and the Defendant or any of them : and the breach was, that the 
Plaintiff was damnified, for that the ſaid 2. that had the State did 


. Not ſeal, and adjudged good. - 


Yot verſus. Lord Saint-Zohn, Mich. 7. Fac. rotulo 3214. The Plain- 
tiff had the Reverſion of two Houſes, one in Fee, and the other 


for years, and makes a Leaſe for years, with Covenant for Reparations 


ER lies 
egain!t the fir 
Leſſee a ls 7 
breath of 
Covenant mage 
by the Af- 
ſrenee. 


Difference be- 
tween Cove- 
zant and Debt, 


of both Houſes, and Queſtion was, whether the Plaintiff ſhould have 
one Action, Gr ſeveral ARtons, and adjudged that he ſhould have a 


joynt AQtion for both. 


Ther verſus eAmeers, Hill. 8. Fac. rotulo 1061. Aftion of Cove- 
nant brought againſt the firſt Leſſee after he had aſſigned over his 
rerme for not repairing : and the Queſtion was, if an Aion of Cove- 
nant would lie againſt the firſt Leſſee upon a Covenant to repair the 
Houſes, &c. who had aſſigned his terme to another, whom the Leſſor 
had accepted for his Tenant, and received the Rent, and he ſuffered 
the Houſe to be conſumed by fire, and if the Covenant by ſuch Ac- 
ceptance were gone as Debr, for therLeſſor is barred of his Action of 
Debt for Rent againſt his firſt Leſſee, after he hath aſſigned, and the 
Leſſor accepted the Rent of the Aſſignee, If I covenant, that I, my 
Executors, Adminiſtrators, and Aſſignes, ſhall pay the Rent, if Iaf- 
ſigne over my terme, and the Aſſignee pay the Rent to the Leſſor, yet 
the Covenant lieth againſt the firſt Leſſee, otherwiſe it is where Rent is 


reſerved, and no Covenant to pay it, there, if the Leflor —_— the 
ent 


Conmenant, 7. 2k 


Rent of the Aſſignee, the AQtion will not lie againſt the Executor of 
the Leſſee, and Judgement after a Demurrer for the Plaintiff, thar/ 
the Action would well lie. 1% 
\ x T Alter verſus Decanum & Capitulum Norwici, T rin. 9. 7ac. 
rotulo 1414. Action of Common brought upon an Lot -———_ 
Covenant in a voidable Leaſe; and the Queſtion was, whether the good. 
Covenant be good, the Leaſe being yoid ; and it was adjudged, Tris. 
10. Fac. that the ARtion would lie, although the Leaſe were void : 
and Mapes caſe was cited, which was, CHapes made a Leaſe of a Par- 
ſonage of D. for ſeven years, and did covenant to fave the Leſſee 
harmleſs againſt Þ, the perſon,&c. in that caſe it was held, if the per- 
ſon ſue the Covenant by right or wrong, an Aion lies upon the 
Covenant : and Sir E. Cook ſaid, that if the Leaſe were originally 
void, yet the Action of Covenant would lie : for elſe a great miſchief 
might happen; for a Dean might as to day make a Leaſeto one, and 
keep it ſecret, and to morrow make another, and covenant to injoy it, 
and ſo avoid the ſecond Leſſee. If a Leaſe be good at the beginning, 
and become void after,their terminus, is the number of years, other- 
wiſe, where it was void at the firſt, if a Dean and Chapter make a 
Leaſe contrary to the Statute, and reſerve a Rent, it ſhall not be void 
againſt them, ſo long as the Dean liveth, but againſt his Succeſſor. 
The Leaſe in queſtion was not void, but voidable. A Covenant in Law 
ſhall go to lawfull eviQion, although the Leaſe be void. - A Covenant 
real to Warrant and Defend, there muſt be a Title paramount, and a 
lawfull eviction. Covenants for Leſſees ſhall be taken beneficially for 
the Leſlces. 

Right verſus Cowper, Trin, 9. 7ac. rotuls 638. Aion of Cove- {#101 would 
Bk: brought _ Fl EEID the Merchant with a Ma- — 
ſter of a Ship, Yzdelicet, that if he would bring his Fraight to ſuch a was not per- 
Port, then he would pay him ſuch a ſumm, and r epi, part of the formed, Piracy 
Goods were taken away by Pirats, and that the reſidue of the Goods #* 2? excuſe to 
were brought to the place appointed, and rhere unladed, and that the rea Jo 
Merchant hath nor paid, and ſo the Covenant broken : and the Que- | 
ſtion was, whether the Merchant ſhould pay the Money agreed for, 
ſince all the Merchandiſes were not brought to the place appointed : 
and the Court was of opinion, that he ought not co pay the Money, 
becauſe the agreement was not by him performed. 


(WP verſus Woodward, Hill. 15.7ac. rot#lo 2601. An Aion of 
ovenant brought upon this Writing,YVidelicet, Memorandum that THE For - "6 
I 70h Woodward do promiſe and aſſume unto B.C.to pay to him ſuch -.,, ;, ,, 
Moneys, or other Goods, as 74s my ſon ſhall imbeſlel], miſpend, Delararica. 

| or 


A Covenant it 
Law ſhall not 
be extcnded to 
make a man do 
more then he 
C47. 


Cotenant. 


or wrongfully detain of, his, during the time of hisbeing Apprentice 
with;him within:three: Moneths next-after requeſt to me in that be- 
half made, and due proof- made of ſuch imbeflelling, or wrongfull 
detaining, in witneſs, &c. and the Plaintiff ſhews that the Defen- 
dants ſon. did imbeſlſel}. Goods 'of his Maſters, and ſhewed what 
Goods, and left ont in; his:Declaration theſe words, Yidelicet, and due 
proof likewiſe made .of- ſuch imbeſſelling: or wrongfull detaining. 
The Defendant demands Oyer of the Writing, and pleads that he 61d 
not imbeſſell ; and it was tried for the Plaintiff, and after Triall Ex- 
ception taken, becauſe the Plaintiff did not-alleadge any proof made, 
and for that reaſon Judgement was arreſted. 


Ragg Aſſignee of Bragg,verſus 1/1/eman,Executorof Fitch, Mich. 

2. Zac. rotulo 538. Action of Covenant brought, and the caſe 
was this, that Fstch and his Lady were ſeiſed of Land-in right of his 
Wife for terme of her life, and joyntogether in a Leaſe by Deed in- 
dented, in which were theſe words, demite, and grant, and afrer- 
wards F:tch dieth, the Lady enters, and avoids the Leate, and maketh 
a new Leaſe to a ſtranger, whereupon-an Ele&ione firme 1s bronghr 
againſt the firſt Leſſee, and Judgement thereupon, and the firſt E- 
put out of Poſſeſſion : whereupon the firſt Leſſee brings his Mition 
of Covenant againſtthe Executors of Fitch, upon the words, demiſe 
and grant. The Defendant demurrs. The words were, have demiſed, 
Sranted, and to farm letten for years, if. the Wife ſhould fo long 
live ; and Judgement for the Difendant. A Covenant in Law ſhall not 
be extended to make one do more then he can, which was to warrant 
it as long as he lived, and no longer. The Law doth not binde a man to 
an inconyenience. If Tenant for Life make a Leaſe for twenty years, 
and covenant that che Defendant ſhall-injoy it during the terme, that 
ſhall be during his Life, for the terme enderh by his Death; bur. 0- 
therwiſe it is, if the Covenant be during the terme of twenty years, 
by the word, Demiſe, an Action of Covenant lieth, although he ne- 
ver enter, and this word Demiſe implieth as much as Deds & conceſſe. 
An Action of Covenant brought, for that the Defendant covenants to ' 
bring again'a Ship, Perils and Damages of Sea onely excepted, and/he 
to excuſe himſelf, faith, that the Aollender in a warlike manner by 
force and armes took the Ship : and much doubt was where the Iſſue 
ſhould be tried; and the opinion of the Court was, that the Action 
ſhould be tried where-it was laid. 


| = verſus D-z#xy. Action of. Covenant brought, for that the 
Defendant did not pay a Rent with which the Land was charged; 
the Defendant replies, he was to injIy the Land ſufficiently ſaved 
harmleſs, and anſwers not the Breach, and adjudged a naughty Bar by 
the whole Court, Selby 


fon 


Covenant, | 23 


(£1by verſus Chute, T'rin. 11. Fac. retwlo 3804, Attion of Coye- 4 Sit in 
nant brought, and rhe Breach was alleadped, that the Plaintiff <:42<*19> 1 
ſhould quietly" injoy the Land demifed to him, and he ſhews that 21 *4n**+ 
Chute exhibited a Bill mn Chancery againſt him, pretending the Leaſe 
was made intruft; and it was decreed ito be otherwiſe : and whether 
the exhibiting this Bill was a Breach of Covenant, there being no Di- 
ſturbance ar Common Law, was the Queſtion-: and the Court were 
of opinion, that it was no Breach of Covenant, for it was no Diſtur- 
bance at Common Law, nor Entry ; and the Law could not take no- 
tice Of it : and Judgement for the Defendant, | 


Older verſus Twiler, Paſch. 11. Fac, rotwlo 1358. An Afton of Fudgement ar- 
Covenant brought upon this Covenant, that the Leſſee ſhould '*#e4 for de- 

repair the Houſe, provided alwayes, andit was agreed that the Leſ- Fu os the De- 

ſee ſhould have ſuch — Timber to be allowed and delivered Ka 

by the Leſſor : and the Breach was, that the Houſe wanted Repara- 

tions, and that ſo many Loads of Timber were neceſſary, and that the 

Leſſor allowed them according to the formand effeRt of the Inden- 

ture ; and a general Requeſt laid, and Exception was taken to the De- 

claration, for that the Plaintiff did nor alleadge a ſpecial requeſt ro 

the Defendant : and that ir was laid inthe Declaration, that a ſtran- 

ger brought the Timber, which was held'to*be naughtby the whole 

'Court,;for ir amounted to an Entry upon the Leſſees Poſſeſſion. 

Exception taken to a Breach laid in Covenant for Repairs, becauſe 

-it was generally alleadged, and not ſhewed in whar, but being after a 

Verdictit was helped by the opinion of the whole Courc. 


9"17/dale verfus Efſex, T rin. 12. Fac. rotylo 1131. Aftion of Cove- Breach that 
nant brought upon thefe words, covenant, promiſe, and agree, 9 ent#cd, and 

that the Leſſee ſhould quietly occupy and injoy the Lands demiſed, yn = by 
for and during the terme of ſeven years: and the Plaintiff ſhews "_ Y m es 
that an Eſtranger entred upon the Land, and ſhews not that he en- Mg 
tred by Title; and the Court was of opinion that it was nught, be- 

cauſe it did nor appear that he had a good Title to enter, Dedit &- cou- 

cefſit, imply a Warranty for Life ; and Judgement was given for the 

Defendant, becauſe the Breach was naught. | 


Icks verſus Aion of Covenant bronghe, and the Land ; 
alleadged to be in Wefton, alias, Wefton' Underwond, and the 
Venn was de v1/# de VYefton Underwood, and it was alleadged by the 
Defendant, that the Venn was miſ-awarded ; becauſe it was not of 
VVefton onely, but the Court was of a contrary opinion, that it was | . 
well awarded, and Judgement for the Plaintiff, 
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Accouzt, 


Sponge & al.verſus Smith,Exec.Smith,Trin,17.7ac.rotuls x$49. 
ARion of- Covenant brought againſt the Defendant, and the 
breach of Covenant alleadged to be in the time of the Executor : and 
the Judgement was entred of the Goods of the Teſtators : the 
Breach was for plowing of Land contrary to Covenant. 


R verſus Tock,, Hill. 13. Fac. retals 3516. AQtion of Cove- 
nant brought to diſcharge the Plaintiff of a ſingle Bill, in which 


he was bound for the Debt of the Defendant, and he alleadges for 
Breach non-payment, and a Suit and recovery at Law for the Money 
which remained in force. The Defendant pleaded, that he paid the 
Money at the Day, and thereof gave the Plaintiff notice, before the 
purchaſing his Writ, the Plainti 
Plea naught, and Judgement for the Plaintiff. 
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Actions upon Account, 


1 Illoughby againſt Small. An Aion of Account brought 
againſt the Defendant, as Receiver of the Plaintiffs Mo- 
Y ney. The Defendant pleads, that he never was Receiver, 
where he hath a Releaſe from the Plaintiff, whereby he ſha!l loſe 
the benefic of his Releaſe, for that he cannot give that in Evidence 
upon ſuch Iſſue. | | 
The Proceſs herein is Swwmerns Pone & Diftreſs, and, upona Ni- 
chil returned upon the Swwmors pore,or Diftreſs, the Outlary lies,the 
Proceſs is returnable from fifteen Nayes to 15 Dayes,& an Eſloin lies. 
In this Actionthere are two Judgements, the firſt Judgement is, 
that the Defendant ſhall account, becauſe he hath not accounted be- 
fore in this firſt Judgement, the Plaintiff ſhall not recover Coſts or 
Damages, but a ({apias ad computand. ſhall iſſue, and if a oz oft ix- 
vents ſhall be returned thereupon, then an ZE xzgent : and when the 
Defendant by the rigor of the Law is impriſoned, yet the Court doth 
in favour of the Defendant take Bail, for he ſhall account before 
Auditors,which the Court ſhall appoint, -which ſhall be the Officers 
of the Court to audit the Account ; and he ſhall appear from day to 
day before the Auditors at every day and place affigned by the Audi- 
tors, untill the Account ſhall be determined ; and before the Audi- 
tors the Plaintiff or Defendant may joyn Iſſue or demurr upon the 
Plea pleaded before the Auditors, and if any of the parties ſhall 


make Default, and ſhall not appear, then if after Appearance the 
| De- 


/ 
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demurs ; and the Court held the 
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' it be joyned, or by arguing the Demurrer as the cauſe ſhall require : 


_ Goods for Merchandiſe, heonely ſhall bring the Action, 


AQGions of Account, | 25 


Defendant ſhall 'not plead, or if he ſhall joyn Iſſue, cor joyn in a 
Demurrer, the Auditors ſhall certifie that to the Court, and the 
Court ſhall proceed to the matter certified by triall of the Iſſue, if 


and if the Plaintift ſhall make Defau)r,or ſhall nor proſecute,or if the 
Defendant ſhall not anſwer, they may commit him to the Fleet ; and 
if Verdict paſs for the Plaintiff Coſts and Damages ſhall be recovered, 
by reaſon of the inter-pleadings; and the Plaintiff ſhall recover his 
Goods or Moneys demanded, with his Coſts and Damages; and a 
Fiſa, or Elegit or caſa, ſhall be awarded, and if a Now eft inven- 
11 be returned, then an Outlary after Judgement. 

An account againſt a Bailiff of Lands ſhall be brought in the Account againft | 
County where the Lands lie. | a Baily local, 

In every caſe in account where an Attachment may be returned, 
an Eſſoyn lies. 

Where the Defendant is charged to account for Moneys received The Defendant 
from the hands of the Plaintiff, the Defendant may wage his Law, "9 Wage his 
and likewiſe for Goods delivered to be fold, but it is otherwiſe where _ _ 
the Receit is by the hands of a Teſtator, or of any other then the ,,,. weaning 
Plaintiff, | | 

That aftera year and a day after Judgement given, every Action tara, 
ſhall be revived by Scire facias, which is given by the Statute ; for all 
Actions at Law, if the Plaintiff ſhall not obtain his Execution within 
a year and a day, hefſhall be driven to bring a new ARion. 

Or if a Defendant be charged as Receiver by Indencure, he ſhall 
not be admitted to plead, that he was not a Receiver. 

If the Plaintiff die before the ſecond Judgement, the Writ ſhall a- 7; Account the 
bate, and no Scire facias lies for the Executor, if the Defendant die rit abates the 
before the ſecond Judgement. | Death, 

If two be adjudged to account,»and 2a (a. & exfa. ifſue, and one 
appear, and the other be outlawed, he that appears fhall account 
alone, for that the Plaintiffs Proceſs is determined againſt the other : 
and ſoif onedie, the other ſhall account alone; and if one be ad- | 
judged to account, and will not, he ſhall be committed to the E : 
Fleet. 

That if IdeliverGoods to one, tothe value of 105./. to traffique' Notz, 
with for my uſe, and he ſels them for 10//. I have no remedy, bur if 
my Bailiff buy a thing for 10./. which is not worth it, he ſhall not be 
allowed it. 

Account lies not before a Sheriff, for that he can aſſigne no Audi- Nora, 
rors. 

If two be joyntly poſſeſt of Goods, one of the two deliver the 


An Account lies not againſt an Executor or Infant, Nora, 
| MY An 
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 AGions of Account, 


An Account lies not for a Park of Deer. 

Matter that is in diſcharge of an Account ſhall not be pleaded in 
Barr of the ARion, for the Judges are Judges of the Aion, and not 
of the Account. _ 

If Money be delivered to render an Account, (an Acconnt lies) but 
if it was delivered to keep untill the Plaintiff ſhall require ; Account 
doth not lie, but Detinue. | | | 

If the Plaintiff account upon Witneſs of the Receit,the Defendant 
ſhall not wage his Law. 

Tf an Account ſhall be brought for Goods, in the Declaration the 
Plaintiff declares, that they were in his houſe, whereas indeed they 
were nor, it is g00d, 

H Arrington verſus Dean, Hill. 10. Jac. rotalo 3230. Attion of Ac- 

count render brought againſt the Defendant for the Receit of 
Money by the hands of one R ytheram for 200.1. The Defendant 
pleads that he was not a Receiver for to render an Account :'the Jury 
finde it ſpecially that R otheram was indebted to the Plaintiffin 200.:/. 
and the Plaintiff required the Defendant to receive the ſaid 200.7. and 
the Defendant required Rygtheram to pay the 200.7. and R ptheram 
upon Requeſt to him made, deſires the Defendant to borrow of any 
perſon 200.7. and to pay the Plaintiff; and- finde that the Defendant 
did borrow 200.1. of one Staxhop to pay the Plaintiff ; and R otherans 


became bound to Staxhop for the payment of the ſaid 200./, and that { | 


che Defendant appointed his Wife,to pay the Money to the Plaintiff, 


 andif upon the whole matter,&c. and Judgement was given, that the 


Defendant was a Receiver. 


He Earle of (#mberlaxd againſt Hiltoy. The Clerk that entred 

. the Cauſe had omitted the Charge which wasfor 4oo./. and it 

was omitted in the Roll, and Ns/ prixs : and after a Verdi, Excep- 
on taken, and amended by the Courr, 
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Aſſaſe. 
| an Aſſiſe 775». 29. 7acobi, rotulo 27. brought againſt Thacker 


and Elmer : the Defendants come and ſay, that there was no Te- 

nants of the Tenements put to the view of the Recogniſors of 

the Aſſiſe aforeſaid, nor at the time of purchaſing the Writ, to wit, 

ſuch a Day, nor any time after; and this they were ready to _— 
*:M 


wa Iv 
Ya# 


4 S 


- Aſfſe. - 
and pray Judgement; and if fo, then they ſay, that they have done no 
injury or Diſleiſin of the Tenements with the appurtenances to the 
faid #7. T. and pur themſelves upon the Aſſiſe ; and the ſaid F, 7. 
dorh ſo likewiſe, therefore the Aſfiſe was taken between them ; and 
thereupon the Recogniſors of the Afliſe ſay, that the faid Z. E. at 
the purchaſing of the original Writ of the Aſiſe, Y:delicet, ſuch a 
Day were Tenants of the Tenement aforefaid, with the appurte- 
nances,as of his Free-hold;and that the ſaid z}.7.was ſeiſed of the Te- 
nements aforeſaid, with the appurtenances in his Demeſne, as of Fee 
untill the ſaid E. did unjuſtly, and withour jadgement diſleiſe the 
ſaid YY. but not by force and armes; and aſſeſs Damages to 1 2,4. 
and for Coſts 6.4. and Judgement given that the ſaid YY. ſhould re- 
cover his Seifin of the Tenements aforeſaid againſt the ſaid E. by the 
view of the Recogniſors of the Aſſiſe, and his Damages, &c- | 

An Aflife brought, and the Grant was of the Herbage and Pan 
napge, ©c, and whether this were good or no : ſome held it yoid, for 
the incertainty of che Grant, when it ſhould begin ; Sir £dward Cook 
held che Grant good; for if the King make a Leaſe for Life, and 
- granteth the Land without reciting the ſtate to one for life, this is a 
good Grant for Life of the Reverſion, co begin immediately after the 
Death of the Tenant for Life. | 

T rin. 7. Jacobs, rotulo 35. An Afliſe brought for the Office of a 
Harald, at jthe Funeral of the Earle of £xceter ; and the great 
Queſtion was, where the view ſhould be made; and it was alledged, 
that it ſhould be made in the place where he exerciſed his Office, but 
the Court doubted of that ; but they were examined of+-the view 
made inthe Abbey of Fetminiter,being the place where the Funeral 
was performed ; and the Court were of opinion, that in Dower, 
where Tithes are demanded, no view lies, for of things thar are invi- 
ſible,no view lies, but the Tenant in ſuch caſe thall be denied it. 


Ir Williams Saint Andrew brought anAſiſe de Darrein P reſentment, 
Devinſ the Arch-biſhop of York, the Counteſs of Shrewſbury, 
and F, H, for the Church, of 0. inthe County of ptr. The Arch- 
bio p and H. appeared, and the Counteſs did not appear ; and 
though the Counteſs made Defaulr, yet the Afliſe wasnot taken a» 
Sainſt her by Default, but a re-ſummons was awarded againſt the 
Counteſs, and the ſame Day given to the Arch-biſhop, and H. and a 
Habeas Corpora againſt the Recogniſors, And note, the Tenants that 
appeared pleaded in abatement, that a Writ of 2nare impedir, for 
the ſaid Church was hanging in ſuch a Court between the ſame par- 
ties, and the Afſiſe was brought afterwards : and with this agrees the 
Regiſter ; and it wasadjudged a good Plea, The Writ was returned in 


named 


this manner, leg. de proſequend. John Doo, Richard Reo, The within: 
E 2 
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Aſſiſe taken by 
default againſt 
Harvey, and 
the othcr Te- 
nant pleaded in 
abatement'of 
the Aſſſe, that 
Qua Was.4 
uare impe- 
dit depending, 


Nota, 


The King can- 
201 create an 
Office to the 
Lueen, who 
may bring an 
Aſiſe. 


Alſiſe, © 
named Arch-biſhop and Counteſs are attached, and either of them is 
attached, per Pleg. H.S, N, 7. And the within named H. hath no- 
thing inthe Sheriffs Bailywick, by which he may be attached, nor 
hath a Baily within his Liberty, nor is therein found : and the reſidue 
of the Execution, &-c. and Judgement given, that the Writ ſhould 
abate : and the like was in the Earle of Bedfords caſe, where two 
Dare impedits were brought one after another, and the laſt Writ 


abated. 


J Lovelace verſus Baroxiſſam DeFfencer, & R. Harvey Clericum, 
+7 ri1. 12. Jac. rotulo 74. de Darrien Preſentment for the Church of 
IM. And the ſaid H. being ſolemnly exaced came not : andthe 
Sheriff made a Return, that he was ſummoned by f. 0. and zF. C. 
and therefore the Aſſiſe was to be takenagainſt him by Default, but 
the ſaid Baroemſh. by T. her Attourney, faith the Aſſiſe ought not to 
beſo taken, and confeſſes the ſaid 7. was the perſon laſt preſented, 
but conveys a Title to her ſelf of the Mannour : to which the pre- 
ſentation belongs, and that being ſo ſeiſed, the Plaintift in the Aſſiſe 
by uſurpation preſents the Clerk in the Count, whereupon the De- 
fendant brought a 2 ware impedit, and hanging the Writ, the Clerk 
in the Count dies, and the Plaintift preſented the Clerk that made 
Default, who by vertue of that preſentation is yet Parſon of the ſaid 
Church, by which ſhe is ſeiſed of the Advowſon, as in her former 
Eſtate ; and ſo ſhe ſaith, that the Preſentation of the ſaid 7. by the 
faid Z, made, ought not to prejudice her : and a Demurrer upon this 
Plea; and that the Aſſiſe ſhould remain to be taken, ec. for want of 
Recogniſors ; and the Sheriff was commanded to diſtrain them, @c. 
and Judgement given, that the Plex was good: but qwzre of the 
Declaration, whether ſufficient, becauſe it was not alleadged, that he 
that preſented was feiſed of the Advowſon. 

Paſch. 8. Fac. retulo 31. An Aſſiſe brought for the Office of Clock- 
keeperof, and it was held, that it muſft be an ancient Office, and be- 
cauſe they could not prove that it was an ancient Office, the Plaintiff 
was non-ſuit, and the Plaintiff ſhewed a Grant of the ſame in E.s6, 
time, but that was held no ancient time. | 

Paſch. 6. 7acobi. It was held by the whole Court, that an Aſliſe of 
Sadler to the Queen would not lie, being granted: to one by the 
King, but was held void by the whole Courr, for the —_—_— 
make an Officer to the Queen, and by the Patent no place was ex- 
preſſed where he ſhould injoy and exerciſe his Otfice, and take the 
Profits, and therefore the Jury could not have the view ; and for that 


cauſe an Aſliſe cannot be taken : and if the King ſhould grant the 


Office of Usher to his Son the Prince, an Aſſiſe would not lie. 


An Afſiſe brought againſt Demetrims, the Plaintiff was non-ſuit F 
an 


£OOES 


Andita Duerela, 


and Demetrius moved to have Coſt, and it was denied by the whole 
Court, becauſe an Aſliſe is not within the words of the Statute, 
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Audita Querela.. 


Ird verſus Kirtox, T rin. 13. facobs, rotuls 3118. An Axudita 

2uerela brought, and the caſe was this, Birdand Milles were 

bound to Kirtoy, and Kirtox makes a Bond to Miles in the 
ſumm of 100./, that if CMilles be not ſued upon' the firſt Bond, 
then that ſhall be void ; and it was alleadged, that X5rtox: did both 
ſue Mslesand Bird, and that he had no notice of the ſecond Bond, 
that he might have pleaded it, and ſo pretends that the ſecond-Bond 
ſhould be a Defeaſance of the firſt ; and Judgement was given for 
the Defendant. 


Eck brought an Audita 2 uerela, and ſurmiſes the matter follow- 
ing, that Booxy Adminiſtrator. of. {”. brought his Action of Debt 
upon an Obligation, and before Judgement, that Adminiſtration was 
revoked, and Adminiſtration granted to another, and notwithſtanding 


29 
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The Court was 
denied a Su- 
perſedeas,he 


ſurmiſe being 


onely matter in 


the Revocation, he procured Judgement, and the ſecond Adminiſtra- ſir, 


tor releaſed, and the reſt brought an Audits 2 xeela upon that Re- 
leaſe, and the Court would not grant a S»per/edeas, becauſe the Re- 
vocation was but matter in fait, for that Revocation was not under 
Seal; and the firſt Adminiſtrator might appeal. 
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knowledge the Fine before one of the Juſtices, and the other ac- 

knowledge by Dedims, or before another Juſtice; that Fine can- 
not be proceeded upon theſe two acknowledgements by the opinion 
of the Court, | 

A Writ of Covenant was brought againſt three men, and their 
Wives, and onely two men and their Wives acknowledged the Fine, 
and the other Husband and Wife never acknowledged, and the Fine 
was ſued, as a Fine acknowledged by all, and it was deſired the Fine 
might 


I: a Writ of Covenant be brought againſt two, and if one ac- 
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 Nota, 


. Caſes in Law, and Notes. 
might be amended, and the Man and Wife that did not acknowledge 


© might be pur our, butthe Court would nor grant it, 


If Imake a Leaſe for years, reſerving Rent, during the Life of e. . 
and B. if one of them die, the Rent is gone. If I make a Leaſe for 
Life, reſerving a Rent to me and my Executor, neither the Executor 
nor the Heir ſhall have the Rent, Juſtice #/wſley held this difference 
in making a Leaſe to two, during their Lives, if one die, the other 
ſhall haveit ; otherwiſe it is if it be made to one during the Life 
of two, and one of them die, in this caſe the Leaſe is ended : and 
there is difference between a reſervation of Rent and Leaſe,for Reſer- 
yation is accarding to the will and pleaſure of the Leſſor;and Juſtice 
Walmſley faid,if a Leſſee for years granteth a Rent to ez. during the 
Life of B. and {this Reſervation is good, alrhough one ſhould die, 
which Sir Edward Cook denied : and Judgement was given for the 
Plaintiff, in Hills caſe. 

If I make a Leaſe for years, reſerving a Rent, and then I grant, de- 
miſe, and to farm let, R ever/ionem domus, for years, and the Rent, to 
have and to hold the Reverſion, and the Rent from a time paſt, if 
the Leſſee cannot get an Attornement, yet it is a good Leaſe in Re- 
verſion, and ſhall take effe& after the end-of, the firſt Leaſe habendam. 
terram & habendum reverſnonem eft terra revertens, and no diffe- 
rence. - | 
If the Hucband with his own money purchaſeth for his Wives 
Toynture, Land to them and the Heirs of their two Bodies, the Re- 
mainder in Fee to the Wife, and they have Ifſue two Sons, and the 
Husband dieth, and the Wife ſuffereth a Recovery to the uſe of che 
youngeſt Son, the eldeſt Son notwithſtanding ſhall have the Land, by 
the Statute of Joyntures. | | | 

Hill, 6. Jac. If 1 ſet-out my Corn, and after take it away, the Par- 
fon may ſue me in the Spiricual Court, or bring an Aion of Treſpaſs 
againſt me : but if the Parſon ſue in the Spirirual Court a ſtranger for 
taking away the Tithes which were ſer ont, this is a Premwnire inthe 
Parſon, | | 

Tenant at will ſhall pay his Reat when he holdeth over his rerme, 
but Tenant at ſufferance ſhall not pay any Rent, if a man hold over 
his terme, and pay his old Rent, he ſhall be accounted Tenant at 
will. _ 

For-one joynt Debr, for one Contra, you cannot plead XN deber, 
for pact, and demur for the reſt ; for he pleads XN! deber, and the 
matter in Law is reſerved. 

_—_ ſepins requifit, is a ſufficient Requeſt upon a Bond, becauſe it 
is « Debt, | 

Unto an AQion brought againſt a man upon a Bond, pleads Denis 
age : the caſe was this, that when the Obligation was ſealed and m | 
vered, 


R 
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vered, the Defendant was of full age, but at the time when the Bond 
bore Date, he was underage ; and at the Affiſes the Judge there ru- 
led, that at the time of making the Bond, was when the Bond was 
ſealed, and not when it bore Date, | | 

The Court were of opinion, that where a Biſhop holds Land diſ- 
charged of Tithes, and he makes a Feofment of the Land, the Feoffee 


Nora, 


ſhall be diſcharged of Tirhes; and the like, if the King hath an- - 


cient Foreſt-land diſcharged of Tithes, and the King grants this Land, 


the Grantee is diſcharged of Tithes; and itis a general Rule, that he 


which may have Tithes, may be diſcharged of Tithes. 

Xf I let Land for years, reſerving Rent, if Icommand one to put his 
Cattle into the Land, I cannot diſtrain them,for my commandement is 
a wrong, and an Aftion of caſe will lie againſt the commandor. 

If I make a Leaſe, and bid the Tenants cut down the Trees, yet I 
may have an AQtion of waſte againſt my Leſſee. In Sir (hejdens 
caſe, the commandment to take Poſſeſſion was void, unleſs he had 
commanded him to expell the Tenant, and then he might joyn either 
to diſtrain, or bring an Aion of Debt, for the Leaſe was made by 
him and two more. 

28 H.8, If Imakea Leaſe to the Husband and Wife, covenant to 
do no waſte, or repair Houſes, and the Husband dieth, and the Wife 
ſurviveth, and holdeth in, if the Wife commit waſte, or not repair 
the Houſe, no ARton lieth againſt the Wife ; but to ſuch a Leaſe the 
Wife is tied to pay the Rent, or to perform a condition made by the 
_ of the Leſſor, but not obſerve or perform Coyenants of the 
Leſlee. 

Paſch. 1c, Zacobi. The Court much doubted, whether one that had 
a Park, and was uſed to pay one Shoulder of Deer for all manner of 
Tithes, and the Park is dif-parked, ſhould now pay Tithes in kMmde or 


not. 

For Wooll and Lamb, no AQtion upon rhe Stature for not ſetting 
out of Tithes, for they are no predial Tithes : and no ARion lies up- 
on this Statute for ſmall Tithes. | 

An Adminiſtration granted dwravd. minor: 4tate execut.is not with- 
inthe Statute of 21 H.8. And by the Civil Law the Judge may after 
. Adminiſtration by him granted, revoke it, and grant it to another. 
And if an Adminiſtration be granted to a Feme Covert, yet ſhe ſhall 
ſue in their Court as a Feme-/ole. One Briefly married an Admi- 
niſtratrix, and entred into Bonds for the Inteſtates Debts ; and after- 
wards the Wife leaveth her Husband, and refuſeth the Adminiſtra- 
tion, and it was granted to another; and now Z. prayeth a Prohibi- 
tion, for that he may be ſued for Debts, and denied by the Court, un- 
till he be ſued. This Adminiſtration was firſt yur by Door BY. 
and after by him revoked, and a new granted by him:to the mm 
Brother 


1f 1 command 
one to.do a 
Treſpaſs, an 
Afton will lie 
againſt him, 


Wife not bound 
to perform Co- 
venants of the 
Leſſee. 


Nora, 


No'Aton for 
{mall Tithes, 


A 
granted during 
minority not 
within the Sta- 
tzte21H,S$, 


32 


Nota, 


Ordinary can- 
not make a Di- 
dent of them- 
ſelves, 
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Brother, and afterwards he revoked that, and eſtabliſhed the firſt 


Adminiſtration and the Appeal. 

A Feofment in Fee by Deed indented, Rent reſerved, it is good ; 
but without Deed cannot reſerve Rent, | 

If Land be deviſed by three, upon condition to pay them 100./. 
equally to be divided, and.one of them dieth, his Executor, or Ad- 
miniſtrator ſhall havethe Money : and fo it is, if one were bound to 
pay Money. ME 

The Commiſſary granted Adminiſtration of the Inteſtates Goods 
to the Wife, and did make a Divident of his Eſtate to ſome of the 
reſt of his Kindred : and this. was-held not to be warranted by Law, 
and more then the Ordinary could do ; becauſe the Adminiſtratrix is 
chargeable to pay all Debts and Promiſes of the Inteſtate, and to 
bring up his Children, which ſhe cannot do, if the Goods be taken 
away ; Ubi delinquit ibs punietar. F 

If a Copy-holder of Inheritance accept a Leaſe for years of his 
Copy-hold, the Copy-hold is gone by the opinion of the whole 
Courc. ; 

If a Legacy be granted of Land, this ſhall not be ſued for'iin the 
Spiritual Court ; but if one by Will deviſe Land co be fold for pay- 
ment of Legacies, this ſhall be ſued for in the Spiritual Court by the 
opinion of the whole Court. 

If two Fulling-mils be under one Roof, and a rate-tithe paid for 
the Mils, and after you alter theſe Mils, and make one a Corn-mill, 

our Rate is gone,,and you muſt pay Tithes in kinde ; or if you have 
os one pair of Stones in your Mill, and pay a Ratefor them, then if 
Ave put on another pair of Stones, new Tithes muſt be, paid in 

inde. 

IF ohe in Fee make a Leaſe for Life, and after granteth a Rent- 
charge, if the Grantors Cattle come upon the,Ground, I may diftrain 
them, although I cannot diſtrain the Tenant in Poſſeflion, but the 
Grantor cannot avoid it. If the condition of a Bond be to diſcharge 
a Meſluage of all Incumberances, then 6ne may plead generally, that 
he did diſcharge it of all Incumberances ; but if it be to diſcharge it 
of ſuch a Leaſe, then I muſt ſhew how. 

If a man deviſe his Trees to his Executors to pay his Debts, the 
Executor muſt in convenient time cut down the Wood. And ſo if-a 
man ſell his Trees, the Vendee muſt ſell them in a convenient time. 

JF I grant you out of my Mannour, xo./. per any. and recite but five 
pounds, the Recitall ſhall not diminiſh the Grant. And ſo if Igrant 
you ten pounds out of my Mannor, and recite 20./. this ſhall not in- 
large it. 

bp Iinfeoff two of Land, habendum to me in Fee, and habendam to 


the other in Fee, they are Tenants in common. 
| the 


4+ — 


———  _—_— 


——— — 


 _ 
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In the Court of Wards, one Dymack was a Purchaſor by Bargain Nork. 


and Sale, and before inrolment D. dies, and after his Death the In- 
denture was inrolled ; the Queſtion was, whether his Son ſhall bein 
Ward for the Land; and it was adjudged, that he is Heirtothe Land, 
and is in by the Statute of- 27 &/:;z. of Bargains and Sales, and not by 
the Statute of Uſes, | | | 

My Lord Hobard hell, that if an Executor pay a Bond made npon 
2 uſurious ContraR, it ſhall bea DevaFtavit inthe Executor : and if 
he be bound to preſent,one to a Church, and he preſent one upon a 
Simonaical ContraR, the Bond is broken. | 

Hill. 1o. Zac. Reſolved, if one make a Leaſe of a Mannour, reſer- 
ving Rent, and afterwards the Leſſor grants the Reverſion of forty 
acres thereof ; now if an Aftion of Debt be brought by the Grantee, 
he may aver therate of the Acre: and if the Defendant plead Nz/ 
debet per patriam, the Jury ſhall rate the value, and alchough the va- 
lue be found leſs by the Jury then the Plaintiff ſurmiſeth, yer the 
Plaintiff ſhall recover after the proportion. 'B 

For AQ in Law no Attornement is neceſſary : asif a Leaſe made 
for years, reſervinga Rent, which is aſſigned to a Woman for Dower, 
ſhe ſhall have the Rent without Attornement. In {"ambels caſe upon 


.an Elepit returned, that the Leffor was ſeiſed in og ns that by ver- 


tue of the Judgement the moity was delivered to the Plaintiff; and 
for the Rent reſerved upon the Leafefor years before Fadgement. © 
If a mantop a Tree under the growth of: 2r. years, and ſuffer the 


© body to grow ; and afterwards when the boughes are grown out 


again, he doth lop and top it again, I ſhall pay no Tithes, although 
the Tree was not priviledged at the firſt cutting, by the opinion of 


the whole Court; | | 
If a Debt be recovered in a Court of Record, that Debt cannot be 


- aſſigned over to any man by the opinion of the whole Court, Hich. 


I 0. FAC+ 
JE, 14. If Money be to be paid,upon proof made, there the triall 


ſhall be the proof to be made before: but if it be ro pay Money within 
3.Moneths after proof, there proof muſt be made firſt: but if it beup- 
on'proof before e. then proof being made before eZ. this exten- 
ding proof ſhall tie the party : but Warbxrton held the contrary, and 
he reſembled this to a ſurmife to have a prohibition, which is no 
binding-proof, for the Jury may paſs againſt the proof in the ſurmiſe : 


whena Bond is to pay Money upon proof, this is a legal proof by 


Law, if it be laid generally to be paid by proof; if it were by proof 
before two Juſtices, or two Aldermen, this ſhall be intended a ſufh- 
cient proof, when the Aion ſhall be brought upon the Bond,. and if 
the Defendant ſay, that due proof was not made, then rhey ſhall fay, 


that before the two Juſtices, ec. it was proved by teſtimony ys 
F them, 


*. IF 


Money paid 
by an Exe- 
Cutor upon & 
uſurioks Con- 
traftis a De- 
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them, and then the Judges ſhall judge whether it be a ſufficient proof 
or not. F: 
Nora, . If Tdeviſe Lands to my Executors for three years, for the payment 
Difference, Of my Debts, this is Aſetts in the Executors hands ; bur if I deviſe 
my Land to be ſold for the payment of my Debts, it is no Aſſets be- 
fore it beſold. 


Naota. Mich. 9. Facobi. It was held in the Common Pleas by the whole 


Court, that in the Kings caſe, the conſideration of the Money paid, is 
never to be proved. Likewiſe in a common caſe of Bargain and Sale in 
conſideration of Money paid, where in truth none was paid, yet-it.is 
s00d, and the Bargainee is not tied to prove the Payment, for the 

| Bargainer may have an-ARion of Debt. 

Nora. If a Legacy be granted out of Leaſes, and a Suit in the Spiritual 
Court, for this ſhall not be prohibited, but otherwiſe. it is, if it were 
out of Fee Simple Lands.. 


Nora, HF verſus Frettexdenu. Reſolution upon two Caſes upon the Sta - 
; Ttute of E.6. for not ſetting forth of Tithes, Yidelicer, A man 
poſſeſſed of Corn ſels it, and before two Witneſles ſets out his Tithes, 
and afterwards privately takes away his Tithes: and the Parſon ſues 
him upon the Statute of treble Damages, for not ſetting forth of 
Tithes : and the Defendant proves by Witneſles, that he ſer forth his 
Tithes, yet this Fraud is helped, for the words are without fraud or 
deceit. In the ſecond caſe, one ſecretly ſels his Corn to one who was 
not known, and afterwards the Vendee commands the Vendor to cat 
| the Corn, which he doth, and takes away the whole Corn without 
ſetting forth his Tithes; and the Queſtion was, who ſhould be ſued 
for the Tiches : and the Court. held the firft Vendor ſhould be ſued, 
for it was fraudulent, 
Nota, If a man be found guilty of Felony, and after receives his Pardon, 
he ſhal! not be Legals hows, to paſs upon a Jury. 
If a Ventre facias be againſt an Arch-biſhop, the YVenire facias ſhall 


|» + rr be T am milites quam alios liberos,&c. becauſe he is a Lord of the Par- 
-on Statute 0 1ament. 


Bankrupt. If a man be obliged in a Statute ſtaple, his Copy-hold Land is not 
Being a mem- extendable, but it is upon a Statute of Bankrupt. 


of mn If a man. have Common' in three Acres, and purchaſe one of the 
inque * 975 three Acres, his Common is extin&. 

will not free | ' E 

one from 4r- Tf a man of the: Cinque Ports ſhall come to London, he may be 

reſt. there arreſted , and ſhall_ not have the Priviledge of the Cinque 


Difference of Ports. 
Gam 7 _ Difference between thoſe things which are in the Prender, and 
that are in fJuch things that are in the Render; for if 1 take not ſuch things as 
Render, are in Prender according to my Preſcription, it is void, 1f I have Eſto- 


Vers 
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vers in Woods to be taken every other year; if I omit to take them* + 


every other year, I cannot take them ia the third year. But for Rent, 
and ſuch other things that are in the Render, I ought to have it 
whenever I demand it, as it beſt pleaſes me. And note, that in ſuch 
caſe one preftribed for eight Loads of Wood to becut and taken, as 
appertaining to a Meſſuage, which was held naught by the whole 
Court, for the Preſcription ſhould be laid for Eſtovers to be imployed 
upon Repairs of the ſaid Meſſuage, or to be ſpent init: for a man 
cannor preſcribe to have a Preſcription to come and cut down my 
Wood,which is as much as'I that have the Free-hold can do. For the 
claim to take and ſell my Wood cannot be good. And the Court held 
ita good Preſcription, co preſcribe to have Common every other 
year, although you ſhew not the Commencement, as to ſhew what 
time of the year when it begins. If a man hath Common of Paſture, 
in divers Cloſes and parcels of Ground, where he hath ſome Land of 
his own, there,and in all other caſes where one is to preſcribe, he need 
not to make his Title to every peice, but to ſay, he hath Common #» 
loco in quo, &c. int. alia, and :need not to ſpeak of the reſt of the 
Land in the reſidue of the Feild, becauſe he hath Land of his owa. 
Common appendant belongeth to arrable Land, not to Paſture 
Land. | 

If two Ifſues be joyned, and in the awardingthe Yerre facias, 
theſe words, Videlicet, Quad triandum tam exit iftum quam pradi- 
Hum alium exit [uperins juntt.) were omitted, and after a Verdi 
ſuch Default was moved in Arreſt of Judgement?; and the Exception 
ovet-ruled , and held good, notwithſtanding that omiſſion. 

The whole Court were of opinion, that local things ſhall not be 
made tranſitory, by laying the Action in a forrain Shire, as for Corn 
growing in one Shire, and an Action of Trover brought in ano- 


ther. 


Omes Cumbr.verſus Comitem Dorſet, It was moved by the Defen- 
Cm that whereas the Plaintiff had proſecuted a Diring. Zur. 
and onely eleven of the Jury appeared, and the Inqueſt remained to 
be taken for want of Jurors : and that at ſuch time neither Plaintiff 


Nota. 


Omiſſion ia a- 
warding the 
venire of theſe 
words, Quo- 
ad triand, &c, 
bcld good. 
Local things 
ſhall not be 
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uÞ 


A Tales pray- 
ed by the De- 


fendant upon 


the Plaintiffs 
Diſtring. 


nor Defendant deſired a T ales ; and afterwards the Defendant in an- another Terme, 
other Terme prayed a Tales of that Writ which the Plaintiff had 9 demicd. 


proſecuted, and the Court denied to grant it, becaule he prayed not a 
Tales when the Diſtreſs was retorned ; and if he would have a Tales, 
he muſt purchaſe anew, a Pr. difFring. and if then the Jury fill nat, 
the Defendant may pray a Tales, and the Court ought to grant it. 
And note, uponthe fi-ſt Habeas Corpus the Defendant ſhall not have 
a T ales, but in Default of the Plaintiff. 


F 2 Ws 
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Fcarmagg | + 1205p of the County Palatine of (hefer make an in- 


Bebe an ill Fufficient Return to the Court of Common Pleas, upon a Writ iſ- 

Returne, the fed out of that Court: the (Sheriff ſhall be amerced, becauſe the 

Sheriff ſhall be Sheriff is the Officer reſponſible to the Court. 

wes - . . The King hath power to make and create a Leet anew, where none 

Fac = ”* was before. A Diſtreſs is incident of Right, but in a Court Baron a 

but byPreſerip- Preſcription muſt be laid to diſtrain. oo 

103, 

Actions upon R ogers verſus Powell. My Lord ('o0k held that the Surrender of a 

ant ormic'> J»Copy-hold'in Tail is not any Diſcontinuance : and Juſtice FoFer 

Statute of Jco- Of the ſame opinion. | | 

failss, In DoQtor H#ſſeys caſe ina Raviſhment de gard,wherein the Judge- 

| _ mentis penal, the Habeas Corpms was denied by the Court to be a» 

mended, being a blank Writ after a Verdi, but was adjudged Error, 
For the Proviſo in the Statute of Feofailes, 18 E1:z, excepts Actions 
upon penal Statutes. 

Nora, One Jury was impannelled of the Town of Southampton, and cal» 
ted to the Bar, and made Default; and the menof that Town ſhewed 
to the Court a Grant madeto the Inhabitants of that Town, that no 
Return ſhould be made of the men of that Town to be of any Jury, 
and prayed the Allowance of their Charter, and the Court appointed 


them to plead their Charrer, and it was done accordingly. 


Fudges ot Rier verſus Littletow. A ſpecial Verdi was found, whether 
Fraud or not Fraud ; and the Jury did not finde the Fraud expreſ- 


medale with 
matters of ly, but they found Circumſtances that the Deed might ſeem thereby 
tabs, to be fraudulent ; but the Court will not adjudge it Fraud, where the 
Jury do not exprelly finde the Fraud ; for the Judges have nothing to 
do with matter of FaR ; and ſo by the whole Court no Fraud, 08 © 
Nota. * Tenant for Life, Remainder for Life, Remainder in Tail,Remainder 
in Fee,the firſt Tenant for Life ſuffereth a Recovery,the Remainder in 


Tail is barred, although the ſecond Eſtate for Life be no party. Baroz 
5 Feme feiſed of the Wives Land for Life of the Wife, Remainder to 
the Husband and Wife in Tail, and afterwards the Husband doth bar- 
Sain and ſell the Land by Deed inrolled; and a Precipe is brought a- 
sainſtthe Bargainee, and he voucheth them in Remainder : this is a 
> good Recovery ty barr the Eſtate Tail. 2 
Information. a- If an Information be brought againſt three upon the Statute of 
gainſt three, Waintenance, and two of them appear, and the third doth not ap- 
= "mo © pear, the Plaintiff may declare againſt the two that do appear, before 
live a the other appears, for it is but a Treſpaſs and Contempt, as in Treſpaſs 
thoſe two, 
1 for there the Plaintiff cannot declare againſt one untill che Proceſs be 


determined againſt the other by the opinion of the whole Court, 


- 


and Conſpiracy ; bat it is otherwiſe in .Debt upon a joynt Contract, 
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If Tudgement be entred in Treſpaſs of OZ, Hillarii, the'Writ.to.in- | 


quire of Damages may bear tee of any other Return of that Terme, 
beſides of Oftab. Hillaris, for the Termeis as one Day, and fo hath 
been adjudged upon a Writ of Error in -the upper Bench ; bur it is 
otherwiſe held in the Common Pleas, _ 

If a Bargainand Sale be yoid in part, it is void in all. 

If an Officer or priviledged perſon of the Court of Common Pleas, 


ſue another priviledged man of any other Court whatſoever,yet he of 


the Common Pleas that firſt ſued,ſhall force the other priviledged per- 


ſon.to anſwer in the Common Pleas ; but if a priviledged man be ſued 


with another as Executor, no Priviledge lies. Summons and Severance 
lies between Executors, Plaintiffs; and if one of the Executors be 
outlawed or excommunicated, he may be demanded, and if he comes 
not, ſhall be ſevered by an award withour Proceſs, after he hath ap- 
peared, and the other ſhall proceed without him ; but if he had not 
appeared, then Summons, and Severance ſhall iſſue out againſt him. 


rom verſus R ob/ou. An Extent upon a Statute Merchant iſſued 
' out againſt R ph/0n the Cogniſor, and the Sheriff returned, that 
the Cogniſor was poſſeſſed of divers Goods, and ſeiſed of Lands, 
which \ delivered to the Cogniſee, and that the Cogniſee ac- 
cepted of the Land ; and becauſe the Sheriff did not return, that he 
had not any other Lands, Goods, or Chattels; it was adjudged in- 
ſufficient, and a new Writ awarded ; but many held, that inthe caſe 


| of a Cogniſor it was well enough, bur not in the caſe of a Purchaſor. 


If one knowledge a Statute, and after a Judgement is had againſt the 
Cogniſor, now againſt the Cogniſor the Statute ſhall be preferred, 
but not againſt an Executor. If a man plead a Bond, knowledged to 
the King in the Exchequer, it muſt be averred to be a true Debt. If a 
Debt be aſſigned to the King, in this caſe no priority of Execution. 
If one ſtan! a Debt by 2c.s. a year, this ſhall noe ſtay my Exe- 
cution : the Court were of opinion, that an Extent would not be 
sood at Barwick,, for the Writ runs not there. 

If a Judgement be given in a Court of Record, it ſhall be preferred 
in.caſe of an Executor before a Statute : But if a man acknowledge a 
Statute, and afterwards confeſs a Judgement ; and if the Land be ex- 
tended upon the Judgement, the Cogniſee ſhall have a Scire facias, 
to avoid the Extent upon the Judgement, otherwiſe in caſe of Goods, 
for therein firſt come firſt ſerved : forif I have a Judgement againſt 
one, and afterwards he-acknowledgeth a Statute, and by vertue of 
the Statute the Goods of him (being dead) were taken in the Execu- 
tors hands, then.upon the Judgement a Scire facias was ſued, and 
afterwards a Fiers facias, of the Teſtators Goods : it was held, that 
the Goods firſt extended were lawfully extended, and ſhall be good. 

' A Judge- 


85g2 
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| Judgement was had againſt Sir Fr. Freeman, and an Extent came 
As the Sheriff, and afterwards, and before any thing was there- 
upon done, one Fieri facias againſt the Executor upon a Judgement, 
oiven before the acknowledging the Statute, was delivered to the 
Sheriff, and the Queſtion was, whether the Extent or Fiers facias 
ſhall be firſt executed. And note, if the Land be firſt extended upon 
the Statute, and afterwards an Elegit, upon a Judgement obtained 
before the acknowledging the Statute, come alſo to the Sheriff, the 
moity of the Land extended ſhall be delivered to the Plaintiff upon 


the Judgement. 
- The caſe of Ill. 1 5, 7ac, The caſe of Villainage is within the Statute of Limi- | 
Manage cation, and in the caſe of M. (orbet it was held, that the Pre- 


ENS) {cription of the Seiſfin of the Plaintiff and his Anceſtors, as Villain, 
tron. was more then needeth, and the Iflue thereupon taken was good by 
the whole Court, after Exception taken thereupon : and Judgement 

? was given for the Plaintiff. | | 
NutainEle- Inevery Elegit the Sheriff muſt return, and ſet out the moity di- 
gt, ſtintly, unleſs they be Tenants in common, and in that caſe he muſt 
return the ſpecial matter. An Extent iſſued out againſt one Gre&ſley 

by the name of Gres/ley' Eſquire, who was at the time of ſuing out the 


Writ made Knight and Baronet, and it was naught, and the Plaintiff 


proſecuted a new Writ. 
"Two Inquiſe- Ich. 10. _ A Tenant by Statute Staple or Elegit, that hath 
tions taken at extended an Abbots Leaſe, or a Leaſe made out of an' Abbots 


ſcveral Dayes Teafe,is not bound to ſhew it, becauſe he cometh in by AR of Law: but 
by ſeveral 7 u- , 4 $i 
ries upon ons AY other that cometh in under the Leaſe,muſt ſhew it,by the opinion 
-7it, naught. Of the whole Court, And note, that in Hillary 10, fac. two Inquiſt- 
tions taken at ſeveral Dayes by ſeveral Juries upon one Statute Mer- 


chant, were adjudged naught; one was taken of the Land, and the 


other for.Land and Goods : and Extent of the whole fourth part was 


Nota. naught, forit ſhould be of the moity of the fourth part : and mark, 
it was of a Leaſe, which was but a Chattell, and the Sheriff might 
have ſold it as Goods, but ſeeing he had extended it, in this caſe he 
ſhonld receive benefit but as in a common Extent, 


All Goods and RT” verſus Brazaling. A Leſlee that had a Leaſe of the value 

Cbattels bound of 100.1. and after the Teſte of the Elegit, and before the Sheriff 
= wy of had executed the Elegir, aſlignes his terme to one, who afſignes it over 

and cannat be CO the Plaintiff in the Scire facias, and afterwards, and before the laſt” 
ſold aftcr= Aſſignement the Sheriff executes the Elegir, and delivers the Leaſe to 
wards, the Plaintiff, rexexd, cc. for ſatisfaction of the Debt, which came ro 

but 43,4.6.5.8,4,& it was held by all the Judges,that the Sheriffcould 

| not 


—_—_ 
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n6t deliver the Leaſe at another value then what the Jury had found 
it at ; and the Sale made by the Sheriff isas ſtrong as if it had been 
made in- open Market: and: that all the Goods and Chattels are 
bound after the Teſte of the Elegir, and cannot be ſold by the Owner 
after the Teſte of the Writ. | # | 
F % If a later Extent be avoided by an ancient Extent, after the ancient 
We: Extent is ſatisfied, the later Extent ſhall have the Land, according to 
| his firſt Extent, without any re-extent, by the opinion of Serjeant 
Hutton, if the Husband oy the Leaſe of the Wife, and dieth, the 
Wife ſhall hold the Land diſcharged. | 


Hy I 2.7ac. The Earl of Linco/nagainſt z7004, the Earl of Lincoln Audita Quz- 
did arreſt 00d, upon a (apias,upon a Statute Merchant,,Yood be- I<!a and Bail 
ing in Execution, obtained in the Chancery an Audita 2nerela, and or "_ the p 
did put in Bail there, and had a S»per/edexs, and was diſcharged of his LL = 
Impriſonment ;. and the Audita Yxzrela, and Bail ſent into the Com- Fe 

© mon Pleas to be proceeded on. The cauſe of the Audita 2nerela was 

VP grounded upon the performance of the Defeaſons of a Statute ; and 

after this caſe was debated for the Bailment of #004, and held by 

the Court to be good, it was allowed of. 

| If the AR for Diſſolution of Monaſteries had not given the Land The 4& of 

| to the King, the Founders ought to have had them. And if an Ho- E.6. for Diſſe- 
ſpical or religious Houſe is impeached. upon the Statute of Superſti- lution, reaches 
| rious uſes, it muſt be proved to be regular, for they muſt be religious hs 


that are diſſolved, by F.6. Ty 
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| nes verſus Zoules Alderman purchaſed Land of one, a- 
gainſt whom a Judgement was given long before the Purchaſe, and 
the Vendor. afterwards became unable to pay the Judgement, and 
long after the Plaintiff in the Judgement purchaſed a Scire facias a- 
gainſt the Defendant, and had Judgement againſtthe Defendant by 
Default, and afterwards. had an E/egit, and by vertue of that the 
Shetiff extends the Land of 7oxles the Purchaſos, who prayes the 
aid of the Court, becauſe the whole Land was not extended, but he 
was forced to bring his Audita 2 nerela. | | 
t - If 1 make a Leaſe for years, reſerving a Rent during my Life, and Na, 
my Wives Life, if Idie, the Rent is gone, becauſe ſhe isa ſtranger, 
(te ſhall never have the Rent, becauſe ſhe hath no Intereſt in the 
Land ; jf one of. them die, nothing can ſurvive to.the other, and a Li- 
mitation muſt be taken ſtrictly, otherwiſe it is by way of Grant, that 
ſhall be taken ſtrongly againſt the Grantor. | 
If 2. Tenants in common joyn ina Leaſe for years,to bring an EjeA- Naa, 
ment, and count Pod cam dimiſiſſent, &c. that is naught, for it isa 
ſeveral Leaſe of their Moities, and you muſt declare, O#od cum, one 
| En of 
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of them demiſed one moity, and the other the other moity, and 
ood, 

Y If a Tenant in Socage hath Iſſue, and die, his Iſſue being under the 
age of 14. years, the next Freind-of the Heir, to whom che Inheri- 
tance cannot deſcend, ſhall have the Guard of the Land, untill che 
Heir come to the age of 14. years, and he is called Guardion in Soc- 
age, and in pleading a Leaſe for Life, you are never to alleadpe the 
place where the Leaſe was made, becauſe fit paſſeth by Livery, 
which was executed upon the Land. He that pleads a Demiſe-ought 
to ſhew that the Leſſee entred, and he that pleads a Deſcent, ought to 
ſhew that he entred :. and an Exchange is a g004 Plea in Bar, but it 
ſhall never be adjudged a good Exchange, except this word E/rambi- 
4m be uſed in the Charter of Exchange. | | 


Foe” vetſus Regdford. A Defendant ſhall take no benefit of his 
own wrong. In Sir Zames Harringtons caſe, the Original was re- 
turned ,2*inque Paſch. and the iſſue joyned that day, and the Yeys- 
re facias returned that day, and held naught by the Court upon the 
firſt motion. A future Leaſe cannot be ſurrendred but drowned. 

For things in Action a Deed of Gift is void, as Debts without Spe- 
cialty, -althoagh he ſay, Goods, Chattels, and Specialties, but for 
other Debts by Specialty, and Goods, it is good ; and for the Debts 
in Action after the Death of the Party Adminiſtrations to be gran- 
ted, and the Adminiſtrator is to have the Goods. 


Ainer verſus e Mortimer. One had Judgement upon a Scire fa- 

cias to have Execution, and a Capias ad ſatisfaciendum returna- 
ble, '15. Martini, and that Writ was returned Album Breve, and a 
Teitatum therenpon,- and the Defendant taken, and this matter was 
moyed to the Court, and a Swrper/edeas prayed, thar the Teftatum 
iſſued out erroneouſly, becauſe the Capias was not returned; and it 
was -- tka by the whole Court, becauſe the Capias was not re- 
turned. | 

One ſeiſed in Fee may bargain and ſell, grant and demiſe Land to 

others, and their Heirs, to the uſe of one for years, becauſe he hath a 
Fee-fimple, but Leſſee-for years cannot bargain and ſell his Leaſe, to 
the uſe of one for years. 
If a Marriage is 1titended between two men, and one of them in 
conſideration that the other hath upon the Marriage, aſſured Land to 
his Son, he doth-aſſume to pay to my Son fuch a Summ, immediately 
after the Marriage ; if the Money be not paid, the Son muſt have the 
AQion, and not the Father, 


Mich, 


-_ 
f 
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| FF 1ch. 5: Facobs:61. 'One Jury-man appear in Court, and when he 4 7uror who 
'V I came to the Barr to be ſworn, he informed the Court that he hath appeared, 

was eighty years old, and prayed to be diſcharg d, and the Court —_ be paſe 

could not grantit, nor.paſs him by, and ſwear others, without com- 4 ing 

mitting Error, except the Parties would conſent ; for it is Error to *-- : 

skip a Juror who is returned, if he appear, and therefore the Juror 

was drawn by the conſent of the Parties. 


Ri3..6.7acobi. Upon a Levar: facias out of a Court Baron, Goods G,,q; canyst 
cannot be ſold' without a Cuſtome to ſell the Goods: and if be ſod upon 2 
Goods be attached by Poxe out of a Court Baron, the Defendant Levarifacias, 
ſhall not loſe his Cattle ; otherwiſe it is, if it be a Proceſs out of the 7” © wh oy 
Common Pleas, then the Defendant loſeth his Cattle, for not appea- Coſtome da 
ring: if you lay, that you have a Court time out of minde to be *. 
held before a Steward, you muſt ſhew what Pleas you have uſed to 
have Conuſance of. 5 | 
A Sheriff returned but 21. onely upon a Penire facias, and at the glue, 
Triall ten onely appeared, and a Decem tales was awarded, and tried, xedbur 21.ug- 
and Verdid for the Plaintiff; and this matter was moved in Arreſt of 0» a Venire 
Judgement, for that the Sheriff had returned but 21. and the Court facias, and 
were of opinion, that if 12, of them had appeared, that it had been 7% 
-so0d notwithſtanding ; but becauſe 10, onely appeared of the prin- 
cipal, therefore .it was naught ; and Judgement arreſted for that 
cauſe. If a Juror be ſworn of the principal, and the Jury remain, Nora, 
when the Jury comes again, he ſhall be ſworn again. 


J fin. 6. 7ac. rotulo 251. Dwunnall verſus Giles. A ſpecial Verdi, Fudgement, 
and the Queſtion was, a man being poſleſſed of a terme, deviſes that it was a 
the whole terme toe. for Life.,and if he dies within theterme, to B, $994 Pewrſe. 
during the minority of C. and that C. when he comes to full age ſhall 
have the Remainder of the terme, and held a good Deviſe. To deviſe 
Land, or Terme, or Leaſe, all one, it igan Executory Deviſe. IF one 
ſurrender Land to the uſe of. an Eſtranger, thar is, to reſty the uſe in 
Reverſion, for the Land is in him immediately. If a man hath a Rent 
in eſſe, you cannot grant that in Reverſion after your Death ; bur if I 
ſurrender to the uſe of one after my Deceaſe, is not good, by his 0- 
pinion of Warburton and Danel. | | t 
If the Sheriff ſhall5y vertue of a Fiers facias levy the Debt and 7%? property is 
Damages of a-man, and make a Return, that the ſaid Goods remain the Shree. 
in his hands for want of Buyers: the Property remains ſtill in the ;akjng of goods 
Defendant , although the Sheriff hath Poſſeſſion of the Goods. #jor a Ficri- 
A Sheriff may ſell Goods levied upon a Fiers facias out of his facias, but re- 
County. {Sc {HS _— the 
In Fatermans Caſe, the Iſſue was, whether a Copy-holder in one __ "oo 
& G " 


Town 


» 


abt} Ys 
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Town ha{ Common in Land lying in another Town; and the Plaintiff 
ſhews that he is Lord of the Hundred of C. within which Hundred 
one of the Villages lie : and prayes a Yenirefacias of the Town next. 
adjoyning to the ſaid Hundred ; and it was granted, and tried, and 
Exception to the Triall, for that the Yexzre was not of both Villages. 

Alien born no An Alien born being no free Denizen may defend and bring a Writ 

Plcama nit of Error, and it is no Plea to fay,that he is an Alien born; | 

| og Note, by the Common Law the Lord of the Mannour may come- 

; and take away a Tree cut down upon the Copy-hold Land by his Co- 

py-holder, without laying a ſpecial Cuſtome for it. 

Iſſue cannot be If there be an unlawfull Marriage, as the Brother doth marry his 

baſtarded after Siſter, and they have Ifſue, and one of them dieth before any-Di-- 

_ vorce had between them gz. now after the Death of one of-them, the 
Iſſue cannot be baſtarded, as in (or dies caſe, 39 £43. 22 E.q. 

Aftera general Imparlance one cannot plead an Outlary in Barr to- 
an Aion of Treſpaſs or Caſe, but it muſt be pleaded in abatement, 
except he be ontlawed after the laſt Continuance ; for you ſhall plead 
nothing in Barr but what goeth to the pit of the Aion; now-the Da-- 
mages in Treſpaſs or Caſe are not forfeited by Outlary, as Debt, 
becauſe of the incertainty. ; 

Nora, To the Owner of the Soi! on both fides of the way, of common- 
right belong the Trees that grow inthe Lane, whether he be Lord or 
Free-holder. The beſt badge of truth, is thie uſage of raking the pro- 
fit of the Trees. | 

There the prin- 11 H.4. yot.80. Where the Court,ex officio,ſhould inquire,and that 

cipal is emitled gmitted, the Court may ſupply it ; but where an Attaint lyeth, that is 
cannot be [#Þ- \ot to be ſupplied, as.ina Valore Maritagis, the valueis the point of 


| Plied by wris, 1 Writ, and if-that be omitted by the Jury, never to be ſupplied by . 


Writ. (heyneys caſe, Valore Maritagh, and intruſion were at the 
Common Law before the Statute, and the Statute-doth bur inlarge 
the Common Law ; for by the Statute the Judgement is otherwiſe 
"5 then at the Common Faw. * | "_ 
: It is vain to plead the Execution of a. Writ of Seiſi/upon a Recove- - 
ry, but to plead that he did enter. | 


- | 1ch. 10, Jac. If Ipurchaſe Land by a name, and alleadpe it to be 

_ _—_—_— Me: a _—_ Pariſh, or Shire, it 15 good, notwithſtanding the 

ey tu publique miſtake by the Court. : : 

things. A ſtranger ſhall be bound by a Law made for the publique good, . 
but te muſt come within the place where it was.made. 

Nota, The King cannot grant precedency in publique things, as to go by 
Water, or by paſſage on the Land, as by Coach : if a Bond bear Date. 
Super altum mare, then it muſt-be ſued onely in the Admiral Court ; 


otherwiſe it cannot be ſued there. | 
Every 
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Every Biſhop hath his Cathedral and Councel,and the Coyncel and 
Biſtiop there decide matters of Controverſie, the Prebends have rheir 
names from their affording of help to the Biſhop, and in time of the 
vacancy of -the Biſhop, the Arch-biſhop is Guardian of the Spiricual- 
ties, and not the Degn and Chapter. 


Tk». 14. 7ac. rotulo 1810. Birtbrook, verſus Batterſhy Exception 
"Ta after Triall, The Action was laid in we#merland, and the 
«rata Written at the end of the Record, was Ebhor.fſ. nra. Inter,&c. 
'and recites the Day of Triall in the County of York, and the place 
where the Triall was, at York, and prayed that it might be amended, 
and it was granted to be amended, by the whole Court. | 


TY IV't. Bullen & Farvis.The YVenire facias was made in this Form, Yide- 
licet, Liberos & legales homines de B.and it ſhould have been De v4- 
cineto de B, and it was notwithſtanding held good, and amendable by 
the Roll; for it ſhall be intended, that-the Jurors are inhabiting inthe 
Town of Z.although the Sheriff returns che Jurors of other places,and 
none of them be named of B.and the Yenire facias was returned by». 
B. Ar. without naming him Yic. and it was-amended by the Court. 


Cam verſus Palmer, T rin- 15. Pace rotulo 924. Ive taken, whe- 
cher the Lands contained in the Fine were ancient Demeſne or 
not, pretending they were parcell of the Mannour of Bowdezin the 
County of Northampton, which was pretended to be ancient De- 
meſne, and rhe Noomeſday Book was brought into the Court, and by 
that Book it appeared, that the Mannour of Bowden was inthe 
County of LeiceFer, and not in the County of prihampton, but 
the Councel affirmed, that the Mannour was both in the County of 
LeiceFter and Northampton, but it valued not, for the Doomjday 
Book was againſt the Plaintiff. 
* The Court was moved to amend a Yenire facias, which was Albaw 
Breve, but the Courtwould not grant it, although the Sheriffs name 
was put tothe Pannel| ; but if the Sheriff upon the Yeyzre facies had 
returned, that the Execution of rhat Writ did appear ina certain 
Pannell annexed to that Writ, and had not pur his name to the Writ 
of Yenire facias, but to the Pannell,in ſuch caſe the Court would have 
amended the Yenire facias. : 
Leſſee at will cannot grant one his Eſtate, if one occupy with Te- 
nantat-will, this 1s no Diſſeiſin, to the Leſſor. -If a Tenant for ſeven 
youu ſuffer Trees to grow above the age of 21. years, they are Tim- 
er, and it is waſte to cut them. Tenant at will ſhall pay his Rent, 
when he holdeth over his terme, but Tenant at ſufferance ſhall not 
pay any Rent. If a man holdeth over his terme, and pay his old Rent, 
he ſhall be accounted Tenant at will, - G 2 If 
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If one being fick, giveth Notes to make his Will, and after by infir- 
mity. of fic: neſs he becometh ſo weak that his memory faileth him, 
and theſe Notes are made into a Will, this is a good Will, otherwiſe 
it is, if he become lunatique after the Notes given. | 


MVES. 15. Facobs, One Farter was committed to the Fleet by the 
| rd Treaſurer of Exgland, and the Priſoner was brought to 
the Common Pleas by Habeas Corpms, which was returned, and no 
cauſe of the Commitment expreſſed, and for that cauſe the Priſoner 
was ſet at liberty, and bailed. 


Rinity Terme 15. Facobi. Haxſon one of the Attorneys of the 
- Common Pleas delivers a Note to the Sheriffs Clerk,of the names 
of divers Jurors that were to be returned, and of divers others that 


were not to be returned, in a caſe concerning one Bxtler, and for this 


Offence he was put out of the Roll of Attorneys. 

In Spilmans caſe ; if I have Eſtovers in Land, and cut down Eſto- 
vers, and a ſtranger taketh away the Eſtovers, I ſhall have an Action 
againſt him that.taketh them away, although he have there Common 
of Eſtovers alſo. 

If the Husband ſow the Ground, and die, the Executors and not 
the Heir ſhall have the Corn ; but. if the Father ſow the Land, and 
dieth, orthe Heir ſow the. Land, and the Wife recover Seifin in-Do- 
wer, ſhe ſhall have the Corn. 

The ſetting open a ShoÞ:on the Sabbath day. is puniſhable by Sra- 
tute Law, and fo is a Houſe. of Bawdry, and not to be dealt with by 
the high Commiſſioners. 

So long as the Land is occupied. by him that hath the Fee-ſimole, 
which did formerly belong to the Order of theC;Ferciars,it ſhall pay 
no Tithes,but if he let it for years or life,the Tenant ſhall pay Tithes. 


"Jl. 11. 7ac. rotulo 90. A Recovery was had upon a Writ of En- 

- try in /e poZF, for a common Recovery. between Hartley and To- 
wers, in the County of Bxcks ; the Attorney who proſecute the Re- 
cavery, by ne&gligence did not file the Writ of Entry, which was pro- 
ſecuted orderly, and all Fees paid, when the Recovery was paſled. 
And in EaFer Terme, 14. 7ac. it was moved that the Writ of Entry 
might be filed, and it was granted, although the Tenant was dead, the 
Writ of Entry was returnable, Of#abrs P nrificationts. 


M5 14» 7acobi. My Lord Hubbard, Juſtice #arbartos, and 
LY#inch, held, that when there were bnt. three Judges of the 
CommonPleas they might argue Demurrs, and if two of them were 
of one minde, and one of the other, the Judgement ſhould be given 
according to their opinions. My 


Y 
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My Lord Cook faid, that for the Body of the Church, the Ordinary 
is to place and diſplace ; inthe Chancell the Freehold is in the Parſon, 
and it is parcell of his Gleab ; Tpeſpaſs will lie by the Heir for pulling 


down the Coat-Armor, ec. of his Anceſtors, ſet up in the Church. 


A-Pew cannot belong to a Houſe. 

Fraud ſhall never be intended, except it be apparent and found, and 
that conveyance which at the time of the making was good, ſhall ne- 
ver by matter ex'po## fatto be adjudged to be fraudulently made, for 
before primo Eliz. at the Common Law. A conveyance made for na- 
tural affection without valuable conſideration is not to be avoided ; 
none ſhall avoid it, but ſuch as come in upon. valuable conſidera- 
tions. | | 

Lands deviſed to one in Tail upon condition, that he ſhall nor alien, 
and for Default of ſuch; the Remainder to R, in Tail, thisis a Con- 
dition, and no Limitation, by-the whole Court; and the Heir at the 
Common Law may. enter for the Alienation, | 

Matters of inſtance which are between party and party, as for 
Tithes, and Matrimony, are not to be dealc withall by the high Com- 


miſſioners, if they proceed inver/s ordine, that cannot be holpeniin 


the Common Pleas but by ſuperior Magiſtrate, if they be Judges of 
the cauſe. 

" If one in Norfo/k, come within another Dioces, and commit Adul> 
tery in another Dioces, during the time of his reſidence he may be 
cited in the Dioces where he: committed the Offence, although he 
dwell out of the Dioces, by ('#%k,, Warburton, and Winch. 


If the King grant Lands to eL. and his Heirs Males, and doth not 


. A Deputy of an Office for Bribery cannot make his Maſter be pu- 
niſhed corporally, but pecuniarily, equity ſhall not barr me of the 
benefit of Law. Note, the Probate of Wils and Adminiſtrations did 
not belong to the Ordinary. originally, but to the Common Law. 

If two Aliens be at Iſſue, the Inqueſt ſhall be all E »gliſh ; butif 
between an Alien and Denizen, that Inqueſt ſhall be de yedietate Lin- 

#e, 21 H.6.4.' AJudgement given againft a dead perſon- is not yoid, 

ut Error, 28. Af. 17. 

A Juror was committed to the Fleet, For making his Companions 
ſtay a whole Day-and a Night, having no reaſon for it, and without 
the Aſſent of any of the reſt of his Fellows, and after was bailed, but 
not until}the Court was adviſed, 8 E.3.75. Ina Writ of Eſtate Pro- 
bayda, every Juror ought to be of the Age of 42. years. 

If I grant Land to one, and his Heirs, inthe Premiſes of the Need, 
Hakendum, to him, and the Heirs of his Body, he ſhall have the Land 
in Tail, and the Fee-ſimple after the State in Tail, when the Eſtate is 
certain inthe Premiſes,the Habendam ſhall not controll it, 


ſay, of his Body, he.is but Tenant at will, T amen quere. 


If. 


45 
Ordinary to 
place and di; [- 
flace inthe 
Eburch, 


Fraud ſhall 
never be in- 

tended, except 
apparent and 
ound. 


Nota; 


. 


High Commiſſ- 
on nothing to. 
do with mat- 
ters of ialtance 
for Tithes, 


Nora, 


Nota: . 


Maſter ſhall not 
be corporally 
puniſhed for his 
Deputies Of-- 
fence, 

Nora, 


Nota, 


Nota, 


46 | Caſes in Law, and Notes, 
one: ſever-." 'IF one make two Executors, one. of (eyenteen years of Age, and 
may bean Exe... She other under Adminiſtration, during the minority ig vojd, becauſe 
cor, he of ſeventeen years old may execute the Will of Auffniftration 
during the minority, ia ſach caſe be granted ; and the Adminiſtra- 
tor brings his Action, the Executor may well releaſe the Debt, Psgor 
| and Gaſcoinscaſe, . | 
| Nanew notice If a Record goonceto Triall, and warning given, if the firſt At- 
prom of oy torney be alive, the Plaintiff is not tied to give warmang again, bur if 
0200 ” the Attorney bedead, be is, 13» E94-3h 
If no place of If no place of Payment be in a Will, which appointeth Money to 
P:yment be in be paid, there muſt be a Requeſt ro pay the Money, for he isnot 
4 77l!, mu} be bound to ſeek all England over for him; otherwiſe it is, if it were by 
a Requeſt, Bond. 
In every caſe where the Plaintiff might have Judgement —_ the 
Defendant, there if the Plaintiff be non-ſuit, the Defendant ſhall 
have his Coſts, if the Plamciff be non-ſuir. 


Nota.- F'&s. 11.f4c. In caſes of remitting cauſes from the inferior Judge, 
the Arch-deacon cannot remit the cauſe to the Arch-biſhop, buc 
he muſt remit ir to his Biſhop, and he to the Arch-biſhop. | 
' It was held by the Court, that one might diſtrain for a Legacy. In a 
ſpecial Verdiarhe Plaintitt muſt begin to argue fuſt, 


Warrant of At- Live verſns Haxmer. A Writ of Error was brought upon a 
zorney filed up- ſudgement by NNi..dicit, for want of a Warrant of Attorney, 
hare and the Record certified, and a Certiorareto the Clerk of the War- 
Error brought, TAnts, and Error affigned for want of a Warrant. And the Court,was 
ond Err07 af. moved, that a Warrant might beftied, and.ic was granted, and a War- 
fined, rant filed accordinply. 

Nota, Paſch. 12. Jac. An Action was brought againſt Baros & feqe : and 
; an Attorney appeared for the Husband alone, and the Court held, it 


was the Appearance of Baron femme in Law. 


Warrant of t- Aſch. 11. Purobs. Sheriff wer/o Whitſander. One Judgament was 

zorney filed af- I” confeſſed in Triv. 42. Eliz. rotulo 504. And afterwards in Trinity 

vu yy Ll wy Terme 43.E1;z. the Defendant brought a Writ of Error bearing Date 

Court, 7 the 12. of May, Abe 3. andupon that Writ the Record was cer- 
tified 25. May, and afterwards Error was aſſigned in the'upper 
Bench, for want of a Warrant of Attorney by the Defendant. And 
Mich. 43. & 44. Eliz. the Warrant of Attorney was received, and 
entred upon Record by'Order -of Court of Common Pleas. And the 
like was Paſch.2. ac. rotulo 1956. Jut. Bathgrone and Smith, and the 
like, CAith. 1. Fac. retwlo 1306. tnter Smith & Kent. 


Crane 


> 
- Ee 


Caſes in Law, and Notes. 


(x verſus Colpit. Queſtion was, whether the Attornement of 


an Infant be good or not : and by the whole Court it was beld 
500d by three Reaſons ; Firſt, he gives no Intereſt. Secondly, it is to 
perfeR a thing. Thirdly, he is a Free-holder. 


'T was held in the caſe of Gage an Attorney, who as an Adminiſtra- 
To brought an Aion of — that his Priviledge ought not 
to be allowed. And after a Bill was filed againſt Drery an Atrorney, 
as-Executor, and held, that the Bill would not lie, but in both caſes - 
the Suit ſhould be by Original. | | $5 

E arbrook, verſus Read. The name of Confirmation muſt ſtand, for. 
Sir Ffancts G awdy was chriſtened Thomas; and confirmed Francs, 
by that name he mult be called. 


Gr Henry Compton was ſued for Cloathes of his Wife, bought with- 
out his command or privity : and the whole Court were of opini- 
on; that if the Wife ſhould buy Merchandiſes, and thereof make 
Cloathes, and wear thoſe Cloathes, although the Husband know no- 
thing of 'them, yet he ſhall pay for them. WW 


P Aſch. to. fac. The Court was moved, to know whether the Wife 
- of aBankrupt can be examined by the Commiſſioners upon the 
Statute of Bankrupt; and-they were of opinion, ſhe could not be 
examined. For the Wife is not bound incaſe of high Treaſon to diſ- 
cover her Husbands Treaſon, Aye 1s Son be bound to reveal it : 
therefore by the Common Lay ſhe ſhallnot be examined. An Infant 
fhall not be examined. | 

If an Adminiſtration +be granted to one, during the. minority of 


#4 


Attornement of * 


an Infant is 
good, 


An Attorney 

ought to have 
no Privilcdge 
as on Attorney. - 


Husband ſhall 
pay for his 
woes Clothes, - 
though bought - 
without his- 
privity, 


A mans Wife 
or Infant can--- 
not be exami-' 
ne 


two Infants, and one of them dieth, the Adminiſtration continueth - 


ſtill, 
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Actions of Debt. 20” 


. brought uponan Obligation for the Paiment of Money at a cer- 

Aw tain Day fpecifted in the Condition. The Defendant pleads,that 
laintiff at the Day of Payment accepts of another Bond for the 
Payment of the faid _— in ſatisfaRion of the faid 52.7. x 1.5. and 
upon a Demurrer held to be a naughty Plea, for one Bond cannot 
overthrow another, Lea 


L=z Corket,Mich.6.}ac.rotulo 1001, Aftion of Debt 
the 


One Pond can- 
uot overthrow 
the other. 


48 | ATions of Debt. 


| wp fo | Vs verſus Pain, Hill. 14. Jacobi rotulo 953. An AQion of Debt 
phe _ brought upon an Obligation with a Condition to perform an 
Lbetrars®, Award, the Defendant pleads, thac the Arbitrators made no Award. 
had exceeded The Plaintiff by way of Replication ſets forth an Award, that the 
te” Authori= Arbitrators did arbitrate of all! matters, untill che Date of the A- 
Doe at ward, which was a Moneth longer then the Submiſſion, and ſo pretends 
S599 they exceeded their Authority. The words were for all cauſes before 
the Date of the Award. Another Exception was, becauſe the Arbi- 

trators awarded that the Nefendant ſbould pay the Plaintiff ſuch a 

Day of eApril, and doth nor ſay, what year, or next following : and 

the Court held that good enough, becauſe the ſecond Day of Pay- 

ment was made to be ſuch a Day, and ſuch a year : and it was held 

good enough, for if any new matters did ariſe between the Submiſſi- 

on and Award, or, &c. the Defendant ought to ſhew it. Another 

Exception was, that it was not ſail, that the Awari was made be- 

tween the Parties, but it ſhall be intended to-be made between the 

Parties, becauſe the Award was made de & ſuper premiſſis, and there- 

fore it ſhall be implied, that it was madebnt of ſuch chings as they 

| had power to deal in. The Court was of opinion, that the Award be- 
T - ing de & ſuper premiſſis, the Court ſhall not ſay, but that this was a 
cauſe ſubmitted ; and except it had been diſcovered by pleading, . 

that there was a new cauſe ſince the Date of the Award, which was 

made known to the Wardſmen, the Court is not to take notice 


thereof, 
Cot Executor verſis Herbert. The Plaintiff in his Declaration 
d, , 
; _ Jayes. the Teſtator in his life-time was poſſeſſed of Land for a 


for inſufficiency terme of years ; and ſo poſſeſſed grants part of his terme to an Eſtran- 

2 the Count. per, reſerving Rent, and he grants his Eſtate to the Defendant. And 
that the Teſtator died pofleſſed of the Reverſion of the terme, and 
becauſerthe Rent was behinde, the Executor brings his Action of 
Debt for the Rent, and the Declaration was held naught, for char it 
did not appear that he that made the firſt Demiſe was ſeiſed in Fee, 
or in any other Eſtate by which he could make a Leaſe. 


. Judgement” for Orris and Truſſell Wardens of the Society of Weavers in the 
the Defendant, Nom of Newbnry inthe County of Berks, verſus 7, Scapes, 
#ponaby-law. Paſch. 14. Jac. rotwlo 907, An Afton of Debt brought, and the 

Plaintiffs declare that "Queen £/;zabeth had incorporated them by 

ſuch a name, and given them Power to make by-laws, for the betrer 

governing their Corporation, &c. and further ſhew that they made 
an Order which was confirmed by the Juſtices of Aſfliſe according to 
the Statute of 19 H.7. and for the Breach of ſuch Order brought 
their Afton : the Defendant pleaded that he owed them — 
I, an 


ATions of Debt. 


and tried, and a Verdi for the Plaintiffs, and H#ttox Serjeant moved 
in Arreſt of Judgement, and took three Exceptions : the firſt; be- 
cauſe the Conſtitution was againſt Law, to reſtrain one to exerciſe a 
lawfull Trade. The ſecond, the Conſticution was, that the Offender 
ſhould forfeit ſuch a ſumm, and it did not appear to whom this For- 
feiture ſhould go. Thirdly, the Plaintiff ho in his Count, that the 
Queen by her Letters Patents had appointed el. B. C. to be War- 
dens for one year,and-ſhews not which thoſe chat brought the Action 
were elefted, which ought to be, to intitle them to that Action. It 
was againſt ſenſe to barr all their own Apprentices, it doth not appear 
how many Wardens ſhould be, and they do not intitle them co the. 
Action by the Corporation, the Law is altered ;- and Judgement was 


given for the Defendant. 


Ret verſus eAverder, Mich. 29. & 30. Eliz. Debt brought upon The Defendant 
an Obligation, to perform an Arbitrement :. the Defendant con- at his perill 

feſſes the Arbicrement, but pleads in Barr, .that the Plaintiff did not 99h! to make 

require him to make Payment, and.to that Plea the Plaintiff demurrs ; HI 

and it was adjudged no Plea ; for the Defendant at his perill oughe 

to'make Payment, and the Plaiutiff ought not to make a Requeſt. 


Hig verſus Bell, Trin. 39. Eliz. rotulo 1974. The Plaintiff rf part of a 
brought an AQtion of Debt upon an Obligation, with a Condi- Condition be to 
rion for the Payment of 40./. within fourteen Dayes next after the ** 2/0/med 
return of one Rfgſſel into Exglaxd, from the City of Yexice, and w_—_ - 
then the Obligation ſhould be void ; the Defendant pleads in Barr, a; without, 
that the ſaid R#ſſell was not at Venice, upon which Plea the Plaintiff ought to be tri- 
| demurrs - and adjudged a naughty Plea ; for where part is to be done ble here, 
within the Realm, and part out of the Realm, the Plea ought to be 

triable withinthe Realm. * 

Arret verſus Harriſon Executor, T r5n. 40. Eliz. rotulo 1651, To Pefendant 
Cri Action of Debt upon a Bond brought againſt him as Executor; ma fe 
the Defendant pleads fix Judgements in Barr;the Plaintiff replies,that 2s = 
they were by fraud and covin; andthe Jury found for the Plaintiff, found to be by 
that two of the fix were by covin; and F/3//:ams moved in Arreſt of */7aud, and 
Judgement, becauſe the Jury. ought to have-foun } all ; but Glanvile 1 O—_ 
faid, that if any part of the Plea be inſufficient, defeQive, or falſe, jor "AID 
the Iflue ſhall be found againſt you, for your Plea is one intire thing ; © 
and he ſaid, that the Plaintiff ſhould have taken Iſſue upon one one- 
ly,ag in an Obligation, with diverſe things in the Condition. #almſley 
held, that by the Plea the Defendant had confeſſed implicatively,that 
you have ſufficient to ſatisfie thoſe ſix Judgements, and no more. So 
that if any parc be found againſt you, this is Aﬀets;. and Judgement 


was given accordingly for the Plaintiff. H Greey 
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The Sheriff 
cannot break 
open the out- 
ward Doorto . 
do Excrution, 
but that being 
open be may 
break open any 
#ther, 


ATions of D-bt, 


Orr pingp wileox Executor. T6 an Aftion'npon an Obligation 
.Tbroighr againſtthe: Defendant as Executor, he pleads that the 
Teſtat6r was obliged to eL. in 20.9. which remained due to himat 
his Death: and thatthe ſaid e#. recorded againſt him in the Com- 
mon Pleas, and avertes thar it was a true Debt, and the perſons and 
fatrers to be the fare, and that he had no Aﬀects beyond that, and, 
- rw replies, thatthe faid Recovery was had by fraud and co- 
Vin betweeri them, ro defraud him of his Debt;;- to which Plea the 
Defendant demurrs, Tpecially becauſe he had in his Plea averced, it 
was.a true and juſt Debt, ſo that it could not be by covin. 


TP k57. 44. £3; It was adjudged For Law by the whole Court, that 
if a Fieri facias be direRed and delivered td the Sheriff, he may 
not break the outer Door of the Houſe, and enter, and do Execu- 
tion ; but if the outer Door be open, then he may enter by that, and 
then he may and ought to break the Door of an Entry or Chamber 
which is locked; and /break'open ary Cheſt which-is locked, and take 
the Goods in that my Execution ; 'and if he:doth-it not, ; an ARion of 
Caſe will fe agamiſttiien. oo IL | 
In Debt, if it be demanded by Original, theProceſs is Summons, At- 
tachment,and Diſtreſs ; ang for Default of ſufficiency upon a Nich:l, 


. returned Proceſs tothe Ontlary,if the Summons orAttachmeat be re- 


turned, an Eſfoyh lies. And Waper of Law lies if the Count be upbna 
fimple Conrract: And if the Parties'be living which made the Contract 
or Debt _ an Heir, the Writ ſhall be brought inthe Deber ; bur 
when itis brought #8aihſt an Execuror,ot Adminiſtracor,or of Chat- 
rels, it ſhall be in'the Deriner rantum. The Judgement in Debt where 
the Demands in the Deber & wetiviet, is torecover the Debt, Dama- 
ges,'and-Cofts of Snit-; and the Defendant In w/ericordia: but if the 
Defendant denies his Deed, then a ({apias for his Fine 1flutes out. And 
if the Original be in the Deriner for Chattels, then the Judgement is 
to recoverthething in Demand,'or the value thereof, and Cofts, and 
Damages ; 2tia the Proceſs of Execution is a. Diftreſyto deliver the 
Charcels, orthe value;and Damages. And if the cauſe of -Action be 


| | trier Adminiſtrators, the Judgement 15 to'ſrecover the 


ebt and Damages of the Teſtitors Goods, if the Executor hath ſo 


 mauchiin door) hare if he hath not, then the Damages of the Exe- 


Eitors or Adminiſtrators proper Goods. And if the Sheriff upon a 
$cire fatizs return a Droa#avir, chen a Fiers facies,or Elegit, may be 
Tued out t6 levy'the Debt and Damages of: the Executors or Admini- 
Arators Dr6pat Goods. And the Executor-plead; thathe never was 
Execuror, and ittisfound againſt him that he bath adminiſtred but 
'one Periny, the Julsemeroſhtalſbe ro recover the Debt and Damages 
of the Exectitors own Goods. Debt brought upon a Record, the 


Exe- 


= . y "L = 


AGions of Debt. JE 
Execution ſhall be brought where the Record remaines- 


' FE 1ch.- 9. Fac rotulo 2304. Throckmorton Adminiſtrator, wer/v 

Hobby. The Aminiſtrator releaſes, and afterwards the Admini- 
ftration is revoked, and declared by Sentence to be void and nulf,;and 
then the Releaſe is void. | 102 6 4 


TJ Ris. 9. 7ac./ rotulo 917. Brookesby & Vanx verſus CM. T rafoayy Fxteption te- 
| 4 Executor of the Teſtament of T. T. and Exception was takenito © ** _ 4 
the Defendants pleading, becauſe the Defendant pleads diyers Sta- FROGS 
tutes to divers perſons ; and the Plaintiff ſhews that ſome were by | 
fraud, and that others were for performance of 'Coyenants, that were - 
not broken, and for other Statutes that they were ſatisfied, and the 
Defendant in pleading a Statute by three, ſayes, two of them did not 
pay, and doth not ſay, that the three nor any of them have not paid: 
In pleading of a Statute it uſt be generally pleaded, that'itis a'true 
Debt. 'And my Lord {ook held, that a man without a Defeaſance'may 
plead, that the Starure' was acknowledged-for Payment of alefler 
ſumm; and it was held, that if the Count be good, and: the Plea 


Nota, 


naught, and Replication naught, if it appears that che Plaintiff had 


F- - 


goed cauſe of ARion, the Plaintiff ſhall have Judgement. And #7 ar- 
burtoa aid, that one may plead generally, that the Statute wasac- 


knowledged by fraud, without ſhewing the ſpecial matrer. 


ior Money levied by the Sherift upon a Levars facias, aninot paid by the Shonfe 


co-the Plaintiff upon the Sheriffs: Recurn upon the Zovariiflued out upon 4 Leva- 
of the Chancery, and that ir:would well lie:'But note; the Plaintiff ri, 
had concladed his Demwrrer ill; 'for he demurring to the Defendants 

Plea, which was grounded upon a Releaſe ſhould have demanded 
Judgement, if che Defendant ſhould be admitted to plead a Releaſe, 

which was made after the-Sheriff thad'made his Return.” 


Q?eakyerſus Richards, The Plaintiff brought an Aion of Debt Debt lies for 


F Ris 15: fac. rotulo 1630: Parſon verſus Middleton. Aftion of Nora, 
Debt broughtto be tried:in D#rham, and the Record ſent to the © 
Chancellor of Dxrham, becauſe the Biſhops Sea was empty, and be- 
fore-the Day given by-the Judges, a Biſhop was eleRed, and he ſent 


the Record, and not the Chancellor, 


Miz 15. fac. rotulo 2118, Maddock verſus Towng. The Plaintiff Nota, 
Idrought an Aion of Debr for an Eſcape againſt the Sheriff 
vpona Capias -wtlegat, afrerJudgement ; the Defendant pleads that 
there was no ſuch Record of the- Recovery 'of the Debtiand-Dama- 
Ses; to which Plea the Plaintiff demurrs, pretending he had not; 

| H 2 direatly 


52 AGions of Debt, 


directly and plainly anſwered the Declaration, but Judgement was 
given for the Defendant. Where a Capias is not the Proceſs, a Capias 
ad ſatisfacienduys is not the Execution ; and no Capias lies againſt a 
Counteſs or Baroneſs ; and at Common Law no Capias ad ſ/atisfacien- 
dam would lie; but onely where the Action was Ys & arms, but one- 


ly a Levars facias. 
Simon $6- MI; ch, 14. Fac. rotulo 4145. Bawkey verſus 1ed. An Attion of 
ins ene Debt brought upon the Statute of E.6. for not ſetting forth of 


Gaewasor Tithes of Land lying within the Pariſh of Horited parva, the Defen- 
the Town, aud dant pleads Nil debet per patriam, and after Triall and a Verdi, Ex- 
zot of the Pa. ception was taken to the Venire facias, becauſe the Venire facias was 
iſh, but ruled of Horfted parva, and not of the Pariſh of Horited parva, but the 
good. Court were of opinion, that it might be either of the Town or Pariſh 
of Horfed parva, and Judgement was given for the Phantiff, becauſe 
both the Town and Pariſh were named inthe Record. 
Creditor admi- \ An Aion of Debt brought agairiſt an Adminiſtrator, who pleads, 
niſtred, andis thatthe Inteſtate was indebted to him, and that he had fully admini- 
ſued, ought to ſtred; and that he had no Goods or Chattels which were the Inte- 
; ele” ung ſtates, beyond Goods and Chattels to the value of 10./. which the 
coratts 5” Adminiſtrator retains towards fatisfaRtion of the ſaid Debt to him 
plead generally, fully adminiſtred, elſe the Debtor ſhould be preju- 
dicedin taking Iſſue upon that Plea, the Caſe was between Fox and 
eAnarew. | 


Debt brought (Ach: 6. 7 46. ma 1. harpley verſys Hurrell, Action of Debt 
far 60.1. ir be {brought upon an Obligation, and rhe Defendant pleads the Sta- 


mx ptr tute of Uſury, and ſets forth, that one Ship went a fiſhing to New- 


News- 
A :o the Plaintift delivered fifty pounds to the Defendant, to pay ſixty 


Dartmouth, pounds upor'the Return of the Ship to Dartmenth from fiſhing, and 
enely 50.1. lent if the Ship ſhould not come to New-fonnad-land, by reaſon of Leakage 
5s pot ſi). . ox Tempeſt ſhould return to Darrmonth, thenthe Defendant ſhould 
pay the principal Debt, and if rhe Ship ſhould never return he ſhould 
 paynothing; and it was held by the Court that it was not Uſury, for 

& the Ship ſtayed at the New-found-land two: yeargghe ſhould pay 

ut 60.4. 

4 —__ good An Adion of Debt brought againſt an'Executor, who pleads, that 
bang #. he hadnothing in his bands at the time of- the Writ purchaſed, and 
; faith nor, nor any time after the Plea, is not good ; but if the Plaintiff 

had took Ifſue, that he had Aſſets at the Day of the Writ purcha- 

ſed, andiit had been: found. for the Plaintiff, now the Plea is made 
good. PT : 6 4 tn 

of I 


due, the Court--were of opinion that the Adminiſtrator ought to + 


found-layd, which Voyage might be performed within eight Moneths, - 


bo ns - - 
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ATions of Debt. 


If an Aftionof Debt be ts againſt two Executors, and one 
of them onely appear, and confeſs the Action, the Judgement ſhall 
be againſt both of them, of the Goods of the Teſtators in the hands 
of all the Executors, and the Damages of him that appeared onely. 
Rin: 16. 7ac. rotxlo 988. Holdſworth verſus Barker. An Action 
of Debt brought upon a Bill, the Defendant pleads the Bill was 
delivered tothe Plaintiff, upon a Condition not performed, and it was 
held a naughty Plea by the whole Court, - 


Ill. t:3. 7acobi rotulo 842. Harriſon & al. at the Suitof Fleet. 

"J An Aion of Debt brought for .32./. and the Plaintiff counts 
upon an Emiſſet ; Harriſey pleads, that he and the other do not de- 
tain from the Plaintiff the ſaid 32./. nor any Pennyithereof;. and the 
other pleads to Iſſue, and a ſpecial Entry made, that the Iſſue ſhould 
remain, untill the ſaid Harriſon had perfected his Law, or made De- 
fault, and he at the Day did wage his Law, and Judgement was, that 
the Plaintiff ſhould rake nothing by kis Writ. - . 


Aſch. 16. Jac. retulo 1200, Ray/ſox verſus Winder. An Aion of 
Debt brought upon an Obligation, with a Condition to perform 
an Award, which was good inpart, and void in part, and the Breach 
aſſigned upon the good part, and theAward was tg pay Money, but no 
time of Payment, & afterwards it was demanded, &the Award is good. 


Aſington-verſus Burcher Knight, T urner, Jones, and Bowden, for 
_J18co.l.Burcher was outlawed, 7 urner and ones appeared by S«- 
per/edeas,and Bawden appeared by another Attorney,and the Plaintiff 
declared againſt them three that appeared 'uponan Acconnt ; 7 #rner 
offered to wage his Law, and the others plead Ns/ debent per patriam; 
and theCourt was moved pretending thatT #rzer ſhal not be admitted 
to wage his Law, becauſe the Defendants ſhould not ſever in Plea,burt 
the Court upon ſight of divers Preſidents were of another-opinion,al- 
though it was ur ed that T #rner & ones joyned in aSuperſedeas,and 
therefore-pretend that Trxer ſhould not ſever inPlea from 7ones, 
that pleaded N/ debet per patriam, but that: Exception was difallow- 


_ ed,for although twoappear by Swperſedeas,yet they may-vary in-Plea. 


Ich: 16. fac. rotulo 58; and the Imparlanceentred, 16. Zac. r0- 

txlo 1727. An Adtion of Debt brought by Lee verſus eArrow- 
{mith upon an; Emiſſer, for divers Parcels, and upon an Account, and 
the Parcels, and Account amounted tothe ſumm of 300./, but inthe 
Imparlance Roll, the Parcels and ſarmm-accounted for, did not amounc 
tO 3c0.l, by 6, And this variance was moved in Arreſt of Judgemenc 
after 
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Tudgement a- 
eainf both of 
the Teſtators 
Goods, and 
Damages of . 
him that ap- 
peared onely. 


Nota, 


Nora, 


If no time of 
Payment m an 
Award dus 
upon Demand. 


Though two 
appear by one 
uperſedeas, 


yet they may 
vary inPlea, 


The Impar-" 
lance amended. 


after Triall, 
upon the At- 
torneys Oath, 


ROI 5 RR 


#948, age 


vr oro tn IE A gry, 


Nota, 
Bene caſe, 


A Servant hi- 
red to ſerve 
beyond Sea may 
bave lis Aftion 
in England, 


Nora, 


Aions of Debt. 


after a Verdi; -but the'Court were of opinion, that it wasamenda- 
ble, becauſe Bal the Attorney made Oath, : that che commaaded his 
Clerk ro ſumm the Account for 6.7. to maintain his Writ, and there- 
fore the Roll was amended. 


Hz 36. Eliz«rotulo 1908, Ation of Debr brought by Gage verſps 
IL Gibert,upon an Obligation for 500./. bearing Date, firſt af. Fe- 
bruary, Anno 25. Elizi The Defendant pleads a general Releaſe made 
to him by the Plaintiff, bearing Date after the making of the Bond, 
of all Dues and Demands whatſoever, except an Award made be- 
tween the Plaintiffand one G.7. why RA. then dead;and ane Obli- 
pation of 500.7. for performance of 'the ſaid Award; bearing-Date 
29. April, 25.Eliz. and whether theſe words (bearing Date 29, Apre/ ) 
ſhall-have reference to the Arbitrement,/or Bond, was the Quettion 
upon a Demurrer upon the Replication, in which the Plaintiff ſhewed 
the ſpecial matrer-thae the Award was made the 29. Apr:/, and that 
the Bond was made the ſaid firſt of February, and it was adjudged 
that theſe words, bearing Date, ſhould have reference to the Awasd, 
and not to the Bond. 

And if the Heir pleads {ens per diſcent, beſides one Acre, if rhe 
Plaintiff pleaſe he may have Execution of that Acre zor if the Plain- 
tiff plead that he hath Aſﬀers beyond that Acre, and itde faund chat 
he hath'ten' Acres more, the Plaintiff ſhall have: Execution of the 


Land oneſy, and not of his perſon: as. it is where the Heir pleads, 


that he hath nothing by Diſcent generally, and it is found againſt 
him, that Land, and all other his Land which he hath, and his Body 
are liable tothe Judgement, by -a ({apias ad ſatisfaciend. Fieri facias, 
br Elepit. Rte TIO LATIG {9947 ROBIN 
If 55-26 be retained in Zondon;to ſerve beyond Sea he may have his 
Atvtion for his Wapes in E»g/and,in any County. And the like of an 


Obligation bearing Date at Roan in France, it may be 'ſued in 


England, alteadging the place to be'in ſuch a County, where he 
brings his Action, ' : F2i't | 
"And note,\that Debrmay be brought mithe Common Pleas, with- 


ont Ocipinal, againſt any-Officer or Miniſter of the ſaid Court, by 


Bill exhibiced to the Court, but no Proceſs of Ontlary lies upon that ; 
end the Judgement npon that, 15, that the Plaintiff ſhall recover his 
Debt, and Coſts, and ſhall have an Attachment, ad ſatisfaciendum, but 


" no Zxygont ; forberatſe ir is not by Ortginal ; and all the Proceſs by 


Bill ſhal! be returnable: at a Day: certain: 'but no Bill lies againft a 


| Serjeant at Law; And note, that the Judges, Serjeants, and Officers, 


Clerks, Attorneys, and'Miniſters of the Court:may have an Attach- 
ment of Priviledge our of the ſaid: Court, without -an Original -to 
arrceſtany to them indebted, or for any perfonal cauſe. to proceed up- 

On 


on it, asif it-ywere by Qcigail, chr 98 Proceb of. Outlary. lies there- 


upon, and ſuch Proceſs 0 


AGions of Debt, 


Attachment ſhall be returnable AIRY 


certain, and not.at the common Return, and they may be returne 


from Day to Day. 


If a man be bound to perform an Award of Arbitrators, | and they No: 
make an Award accordingly, that one ſhall. pay. Money, he may have 
his Action of Debt for the Money, and deciare upon the Ami : 


and 


afterward may have another Action upon the Obhpaction, for not, per- 
forming the Award, by the opinion of the whole Court, Hick. 5. 


Caroli. 


An Adtionof. Debt. brought by an Executor ; the Defendant pleads Outlary in the 
an Outhry in the perſon of the Executor, and demands Judgemerg, =xecntor, xo 
- if he ought toanſwer his Writzthe Plaintiff :demnrrs in Law to that *** 


Plea ; and Judgement was given, that the Defendant ſhould anſwer 


Over. 


"7 Ol verſos'B. and his Wife, Trir. 37; Eliz. rotulo 1306. An Outlaryin the 
VV Attion of Debt brought by Husband and Wife as Executrix.: 7eftator in 

the Defendant pleads in Barr an Outlary in the Teſtator by an Eſtran- 
ger, which is in its force ; and upon a Demurr and ſolemn Debate, ad- 


judged a naughty Barf. :7rix; 40. Eliz. rotwlo 507. The like. Plea 
pleaded to 'an:Execntor that brought. an ARion of Debt, and ad- 
judged no: Plea, And Dixon Adminiſtrator of Colins, exhibited a 
Bill againſt 'Fwden-an Attorney of the Common Pleas, and he 
pleads in Barr an Outlary againſt the Adminiſtrator, and adjudged no 


Plea, 


Ich. Ed.q rome 144. An Aion of Debt was brought a- 
4V Jgainft 7. de 3. #n Corp, L. Chapman, the Defendant appeared 


by hts: Attorney, andioffered to-wage his Law, and [eſſoyned 3 and at 
that Day the Plaintiff appeared, and the Defendant being ſolemnly 
required, one f. R, came to anſwer the Plaintiffas Defendant in that 
Action, in his proper perſon, and offered to wage:his Law ; the Plain- 
eiff laid, that 7.-R. now appearing, to-wage his Law; ought not:to be 
admitted, becauſe the ſaid F. R: is not that perſonwhich che Plaintiff 
proſecutes, becaufe this 7.R. appearing, is 7.R..de . in Com: L. 7 un. 
Chapman, and hewho the Plaintiff proſecutes is 7. R.de'3s. 5n Com. 


 L. Sen. Chapman, both of them at the purchaſing the Plaintiffs 
- Writ, livitig-at 7. and that he = with the.Defendantſo to-do, 
therefore becauſe 7. R. de, &c. 


ath not appeared to wage his Law, 


prayes Judgement : the Defendant-confeſſes ſuch matter, and fayes, 
that he 'beleiving chat rhe Writ was proſecuted againſt. him, ap- 
peared by his Attorney, and offered to wage his Law. ; and prayes 


' tobe diſcharged of the Debt; andthe other 7, R, being cxacted, 


appeared 


Bart, adindged 
naught , 


A wrong man 
of the (lame 
name 
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appeared not : and the Court would-advife, but no Judgement for the 
Plaintiff. | | 


Lefſor and Leſ- Il. 26. Eliz. rotalo 420. The Leſſor makes a Leaſe by Indenture 
ſee for years, for years, and the Leſſee grants over his whole Terme ; and the 
oye £/81e5 ; Leſſor grants over the Reverſion, and it was adjudged that the Gran- 
theother grants Tee of the Reverſion ſhould have an Action of Debt for the Arrears 
his Reverſion, Of Rent, againſt the Aſſignee of the terme, and not againſt the firſt 
Grantee of the [.eſſee. 


Reverſion ſhall | 

Dil at EJs 43. Eliz. Paſch. 41. Eliz. rotwlo 425. An Afton of Debt . 
the Aſſence, Lbrought againſt an Executor in the Debet & detiner, for Rent 
Nora, due in the time of the Executor, upon a Leaſe made to the Teſtator, 


upon a Judgement given in rhe upper Bench, and that Judgement. 
was reverſed in the Exchequer, becauſe it was not inthe Detinet a= 
lone ; but afterwards in the upper Bench. nt. dominum Rich. & 

. Frank Adminiſtrator for Arrears' due, after the Death of the Inte- 
ſtate, it was adjudged good in the Deber &- detiner, and alſo inthe 
Common Pleas, 7 ris. 11 « fac. rotnlo 2013, 


_ Nora, T 1ch. 30s & 31. Eliz. rotulo 997. An Aion of Debt brought, 

b to which che Defendant pleads an Outlary againſt the Plaintiff 
in its force, the Plaintiff replies the general Pardon granted by 
Parliament ; the Defendant demurrs, and Judgement, that he ſhould 
anſwer over. 


Default of the MI 40. & 41. Eliz. Ralph Rogers brought an Action of Debt 
| Fi meet upon an Obligation of 400.7. and Judgement was entred by the 
= p31 > ugh Clerk upon a N5ch:/ dic. that the ſaid Roger ſhould recover, ec. and 
advice made for that Default the Defendant brought his Writ of Error to reverſe 
as it wasat the Judgement given for R@/ph ; and when the Record was certified, 
fri, the Judges of the then Kings Bench would not proceed. And afrer- 
wards the Judges of the Common Pleas upona motion, and before 
another Writ of Error brought, amended the Miſtake of the Clerk. 
And Juſtice /almſley would have committed Keale the Clerk to the 
Fleet, for his careleſneſs, but afterwards the Amendment was with- 
drawn by the Court, and upon further advice, the Roll made as it was 
before. 
A Bill to pay An ARion'of Debt was brought upon a ſingle Bill for Payment of 
Money upon Money upon Demand, and the Plaintiff declares generally, that he 
tor my_ often had requeſted, &c. and Serjeant Harrs demurres to the De- 
= b,.9 claration ; and the opinion of the Court was, that he ought to plead : 
yet if the Defendant had demanded Oyer of the Bill, and upon 
that have demurred, is had been a good Demurrer, becauſe one by. 
Cia 


ATions of Debt, 


cial Demand was in the Bill, and no ſpecial Demand alleadged in the 

Count. | | : 
a, : ? 

Ich. 3. Tac. Burnell verſus Bowes. Aftion of Debt brought up- 

on a Bond, and the Plaintiff in the Imparlance Roll had coun- 


__ .. ted upona Bond made the tenth of March, and an Imparlance there- 


upon untill the next Terme, and in the'next Terme he declared,as of a 
Bond made the tenth of IZay, and the Defendant pleaded per Dares, 
and it wasentred of Record, and the next Terme after Entry thereof 
the Plaintiff moved that that Miſtake might be amended, and at firſt 
it was denied to be amended, becauſe. the Defendant had pleaded to 
it, and by that Amendment his Plea ſhould bealtered, as if Mi had 


pleaded, that it was not his Deed ; and the cauſe of his pleading that 


Plea was the the Miſtake, and if that Miſtake ſhould be amended, he 
would betriſed and overthrown ; and upon the firſt motion it was de- 
nied to be amended, but afterwards granted to be amended by the 
whole Court, for the Imparlance was entred, Hi/ar. firſt of *ames, 
and the Ifſue was Paſth. ſecond of 7ames, but the Defendant was ad- 
mitted to plead a new at his pleaſure, 4 


MI: ch. 3. Jac«rotulo 2575. Fitch verfus Biſſie, An AQtion of Debt 
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Amendment of 
Iſſue Roll by 
the Imparlance 
Roll, 


Eſftoppell. 


brought -upon ar Obligation, with a Condition to pay Money - 


yearly, according to the forme and effe& of the Indenture made be- 
tween the Plaintiff and Defendant ; the Defendant pleads that there 
was not any ſuch Indencure made berween the Plaintiff and Defen- 
dant, asis in the Condition ſuppoſed : and the Plaintiff demurrs upon 
that Plea, for that the Defendant is eſtopped to plead that Plea. 


K7: and his Wife Executrix of 7. wright, Plaintiffs, brought a 
Scire facias after the ſaid Pxecutrix came to-full Age, againſt 
Death and his Wife, Adminiſtratrix of #7. D.to have Execution of a 
Judgement had by ?. D. and H. £. Adminiſtrators, during the mino- 
rity of the Executrix, upori a Bond-entred into, to the Teſtator, and 
whether a $cire facias lay by the Executrix or no,was the Queſtion; 
and by the better opinion of the Court it did not lie. 


Ayor and Burgeſſes of Linn Regis, in Norfoth, Mich. to. Face 
VE: 2413. brought an Action of Debt upon a Bond againſt 
one Pain, afid it was (eAd reFondendum Majori & Burgenſibus de 
Linn Regis in Comitats Norfolcie,) Pain pleads, that it was not his 
Deed; and a ſpecial Verdi& was found, that the Mayor and Burgeſſes 
were incorporated by the name of CMajores & Burgenſes Burgs de 
Linn, & non per aljud. And whether the omiſſion of this word 
(Burg) ſhould barr the Plaintiffs, was the Queſtion : and Judge- 

; I ment 


0 


AU 


% 


ATions of Debt. 
ment was given by (ook, Farbartox, and Nahas for the Plaintiff; 
e 


for (ook faid, that if the eſſential part of the Corporation was named, 


it was ſufficient : and in this caſe. the Mayor and Burgeſles was gpe 


eſſential part, and Liz Regs is another eſſential part, and thoſe two. 
were duly exprefled, and ſufficient to maintain the Action; and 
{ook ſaid, that choſe words ( Er non per aliud) ſhall be intended to be 
Now per alind ſenſum & non litera ; and of. the ſame; opinion were 
the other Judges there. | 


Ichels verſus Grimwix, Mich. 12, Jacobi, retwlo 1609. or Hill, in 
VN the fame year, rot#/o 3027. The Plaintiff brought his Action up- 
on 3 Bdnd,the Condition whereof was performance of an Award, for 
and concerning all matters, Cauſes, Suits, and Demands whatſoever, 
had, moved, or depending, ec. ſo as the ſaid Award be made,e&c. The 
Defendant pleads no ſuch Award made, the Plaintiff by Reply ſets 
forththe Award, jt was made De premiſſis, to wit, that the ſaid 7. 
ſhould clearly depart with, and avoid out of her Houſe, in which ſhe 
then lived, and that the faid- 7. ſhould carryaway all the Hay, &c. 
The Defendant re-joynes, and ſayes, no ſuch Award ; and a Verdi& 
for the Plaintiff ; the Defendant moved in Arreſt of Judgement ; for 
that the Award was made but of one part, and ſo void ; but Judge- 
ment was Sivenfor the Phintiff; for though the Award be made 
but of one part, yet if the Defendant may plead it in Barr of the 
other Aion hrought againſt him for the ſame cauſe, in all ſuch caſes 
the Award is good. But my Lord Habbart and Nzcbels. took this 
Difference upon theſe words (ſo that) for then the Arbitrators muſt 
make their Award of all ſuch things which are in Controverſie, and 
in ſuch manner as the Condition preſcribes ; but if the Parties put 
themſelves by Parroll, if the Arbitrement be made of one part it is 
good. And Hubbaxt ſaid, thatin all Arbitrements, whether by Bond, 
or Parroll, they ought to be reciprocal, and tobe made in ſuch mar- 
ner, that it may make an end of all Controverſies between the Par- 
ties. For if a man be bound in a ſingle Bill, and put it to Arbitrement, 
and the Arbitrators-order that the Obligor pay to the Obligee a 
ſumm, and do not award that the Obligee ſhall ſeal a Releaſe, or that 

the Money paid ſhall be in Diſcharge of the ſaid Bill, the Award is 

yoid. But in Barpoelscaſe the Submiſſion was by Parroll, for Money 

due before the Submiſſion ; and the Award. was, that he ſhoald pay 

fack-a ſumm for the ſame Debt, and good ; for the Awagd ſhall inure 

toa Diſchage. See Paſchals caſe, 8. Rep. 


Tufield Plaintiff, Grony Defendant ; in Trinity Terme, x 3 Zacobs, 
retulo $59. The Defendant pleads to a Bond taken by the Sheriff 
for his Appearance in the Kings Bench, Die Sabbati proximum po#t 
| 08... 


— 
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Of. Martini, that he appeared at the Day ; and theConrt of Com- 
mon Pleas gave him a Day to bring in the Record of his Appearance 


by Mitrimm iſluing our of the Chancery, the Record was certified, 
Videlicet , that he appeared Zune pot xv:am Aartini, which . 


was after the Day, yet it was adjudged good ; for if the Appearance 
was the ſame Terme, it is good, though it be not the ſame:Day: 


SE rle againſt Harris, T rinity Terme, 9. 7acobs, rotulo 1721, Judge- 


ment is there entred by Nox ſm inform. againſt Harris, Harris 
brings a Writ of Error upon that Judgement, and affignes for Error, 


© that the Record was Fr. Harris de Brownton. and the Original filed 


to warrant that Judgement was Fr. Harris de Browton, and there 
reverſed for that Variance. 


His verſus 7ethrell, Mich« 8. 1acobs, rotwlo 2 354. Hamond 


brought his Action of Debt npona Bill obligatory, for the Pay- 
ment of Money, and no Day limited in the Bill for the Payment 


thereof : but after the words (In witneſs whereof, &c.) theſe words 


were written, Nevertheleſs it is agreed, that the faid Zethrelt ſhall 
not be hereby compelled or required to pay the ſaid 3o./. untill the 
ſaid Fethrel{ have recovered againſt B, Hxd/on the ſumm of 30.7. or 
more, upon a Bond of 40./. wherein the ſaid Hamond, ec. . The De- 
fendant demands Oyer of the Bill, and hath it, Memorandum that 
7. w.7. &c. and demurrs in Law, and ſhews that the Plaintiff had 
not alſeadged any Day of Payment, nor when it was requeſted ; and 
the Declaration adjudge&good notwithſtanding : and my Lord (ok, 
held, that whatſoever comes afrer thefe words, In witneſs, ec. is no 
part of the Bill, bac words after, In witneſs, ec. may be a Condition, 
and muſt be pleaded, and not demurred upon: and 21 Henry the 
fixth, dire& in this point , and ſo the third Report. An Action of Co- 
venant brought upon words of Covenant in an Jndenture after In 
witneſs,'&c. and above the Seal, and held good and maintain- 


. able. 


rote verſus {racknell, Mich. 12. Jacobi, rotulo 1153. An 
Aion of Debt was brorght upon the Starure of the 24. of Henry 
the ſixth for 40./; for EleQtion of Burgeſles in Parliament;*and it was 
tried, and a Verdid for the Plaintiff. And Serjeant «Aooz moved the 
matter inſuing in Arreſt of Judgement. Firſt, the Statute direds the 
Sheriff to iſſue out his Warrant to the Mayor,if there be one, and if 
no Mayor, then to the Bailiff : and it appeared by the Court that the 
Sheriff made his Warrant to the- Bailiff, and do not ſhew that there 
was no Mayor there : and the Exception diſallowed ; for if there was 


a Mayor, the Defendant ought to ſhew it by Plea. Secondly, that the , 
FS 


Plaintiff 
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_ adjudged by the Court, 


— 


AdGions of Debt, 


Plaintiff doth-not alleadpe that the Warrant made to the Bailiff was 
under the Sheriffs Seal, as the Statute direRs: and the Court held 


the Count good notwithſtanding, becauſe the Declaration was, that 


the Sheriff by vertue of a Writ to him dire&ed, made his Warrant 


to the Bailiff : and if it was by vertue of the Writ, itſhall be intend- | 


ed to be under his Seal. 


Ope verſus Holmap, Mich. 10.7acebs, rotulo-3612. Debt upon an 
, LObligation, the. Defendant pleads a forreign Attachment- in 
Londox, and the Phintiff demurrs, and the Exceptions were ; firſt, 


that the. Defendant had, attached the Moneys in his own hands by - 


way of Retainer, and ſo the Cuſtome unwarrantable. Secondly, it 
appeared that Judgement was given in the Mayors Court, by the De- 
faulc of him in whoſe hands the Money was attached : and it ap- 
peared,that the Defendant which brought the Aion in Le»don, and 
he in whoſe hands the Attachment was made, and: that made.De- 
fault, was the ſame perſon ; and it is a contrariety, that the ſame per- 
ſon ſhould appear and not appear, and a Preſcription for that is 
naught ; and the Cuſtome is-in Loxdoy, that the Recoveror in Loxdor 
ought to finde Sureties, that if the Debt be diſcharged within a Year 
and a Day, then to pay the Money, and did not appear by the 
Record, that he found Sureties, which was an incurable Faulr, and ſo 


\ 


Pr verſus Tompſen, Hill. 14. Jacobi, rotulo 3449. To one Obli- 
gation with Condition to make Afſuragce of Lands to fuch Uſes 
thereinexpreſled ; the Defendant pleads, that he made a Feofment of 
the ſame Lands to other Uſes, which the Plaintiff accepted; the 
Plaintiff. demurrs, and it was adjudged a naughty Plea.; for he.ought 
not.to vary from the. Condition. | 


| fl hon verſus eArmet, Hill. 8, Jac. rotulo 906. AQion of - 


Debt brought upon a Retainer, in-the Office of an Husband- 
man for one year, and ſo from year to year; the Defendant wages 
his Law, and at the Day to wage his Law, the Court refuſed to accept 
it, for that he ought not to wage his Law for Wages; yet if the Re- 
tainer-were not for a year at leaſt, the Court ſeemed to be of opinion 
that he might wage his Law. | 


Vs rzon verſus Onſlow, Paſch. 12. 7ac. rotulo 1c47. Upon an Ation 
brought upon a Bill for 80./. the Defendant demands Oyer of 
the Bill, was Pro oftogeſpme libris, and-to that the Defendant demurrs, 
and Judgement for the Plaintiff. Hutton cited the Caſe in {voks 10. 
Rep: Rowlands Caſe, And another in Hich. 44. & 45. Eliz. 
rotuls 


> - _ - by * RE 
Fes Mad I 4% SC RAIE © SE 
ooo AG Nero OE AR ONES 


> SN "PI 8D 
Er RAISED > 


" tg 434 Hs NN EROeR 
fl .; WR on NE CI OT INETY 
: << 3c iomatant * 
> 


%u FI £294 , PE - _ 
Ds Af aerated at. <2 ENS TIT, 


ATions of Debt. 


and adjudged a good Bill, 


; Oang verſus Melton, Trin. 10. Lacobi, rotulo 3434. An Action 


. brought upon a Bond for performance of Covenants ; the De- 
fendant pleads Conditions performed. The Afſignes, the Breach for 


non-payment of Rent, and pleads in this manner, that in Recinker” 


he demiſed to the Defendant one Wine-Cellar, &-c. for one year ; 
and if the. Defendant would hold the Wine-Cellar for three years 
paying 40.4. yearly during the ſaid terme ; and alleadges non-payment 
of the Rent of on: Quarter in the firſt Year: and the Defendant 
demurrs ; and the Court were of opinion, that the reſervation had 
reference as-well to the firſt year, as tothe two.years following : 
and in that caſe Cook faid, that if a man demiſe; &c. reſerving Rent 


to himſelf, the Heir ſhall not have the Rent, but if the Rent be reſer- 


ved generally, the Heir ſhall have it. 


FT Hick#ead verſus Bradſhaw, P aſch. 14. Jac. rotulo 2175. There 
was Judgement entred againſt the ſaid B. and after the Bail of 
Bradſoaw,brought a Habeas Corpus to the CMarſtalſey, Bradſhaw be- 
inga Priſoner there, to have his Body before the Judges of the Com- 
mon Pleas to be committed in Execution,in Diſcharge of the Bail, bur 
before the Returne of the Habeas Corprs, the ſaid Bradhaw had 
brought a Writ of Error returnable the Day following ; and when 
he came to be committed, the Court doubted, that their hands were 
tied by a Writ of Error, by reaſon he could not be committed upon 
the Judgement, and yet they woul&have diſcharged the Bail, if they 
knew which way, therefore 2wzere. 


| Comp & al. verſus Danxet, Hill. 9. 7ac. rotuls 2015,.Judgement. 


was had upon a Bond by Nor ſum inform, and a Writ of Error 
brought for that the Chriſtian name of the Defendant, Attorney was 
left out in the Imparlance Roll ; but it was in the Roll, whereupon 
the Judgement was entred, .and a Warrant of Attorney entred ac- 
cordingly-: and the Court was moved, that it might be put into the 
Imparlance Roll, which was: granted upon fight of the Judgement 
Roll, and Warrant of Attorneyentred. . | 
If a man be bound by Award to pay one 20.5, And Iat the Day 


offer it, and he refuſeth it, or comes notto receive it ; I muſt plead. 


that Iwas ready to pay ; and ſhall not plead an Vyncore pri. becauſe 
it-is upon a collateral matter, 
An Obligation was made- to pay. 10./. 8.s. and eight *(not ſaying 
Pence, or any thing elſe) An Action of Dedt liech for the 10./4.8.s. - 
| Wil 


63 
rotwlo 131, Proſeptingentss libris, and the Bond was Pro ſeptingentie | 
Hbris. And another, Mich. 11. Fac. upon a Bill for ſeventeen pouads, | 
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AlTions of Debt. 
*T'1lde verſus Vinor,T rin.7. fagirotulo 1629,0r 2629.Debt npon an 


| "Oblrgation to perform an Award. The Defendant pleads, that 
the Arbicrators made no Awar.]; the Plaintiff replies, that the De- 
fendant by Writing did revoke, and null the Aurhority of the Arbi- 
trators. Fofer held the Bond was forfeited, althou þ he might re- 
voke, the Plea was that he di | bitrators agarnft the 


formof ee TLngEion. My Lord '{'2ok, held, that the Power was 
Tountermandable, if the Submiſſion be by Writing, the Counter- 


mand muſt be by Writing, if by word I may countermand by word. 


If two binde themſelves, one cannot countermand alone. If. Obligor 


or Obligee diſable by their own Ac to make the Condition yoid; the 


Bond is fingle, 14 H.7.1f 1am bound to infeoff eA. and I marry her 


before the Day, the Bond is forfeited, 18 £.4.18.20, the great doubt 
was, becauſe no expreſs notice, but notice was implied. And the 
Bond forfeited, becauſe he did not ſtand to.it, Judgement for the 


Plaintiff. te : 


Arker verſus Rennaday, T rin. 6, ac. Aftion brought upon a 
Bond for 60.7. the Bond was in /talias in theſe words, 1» ceſſanta 


libris, and held a good Bond for 60./. 


ſtate in a Bond, and pleads, that Aminiſtration of the Inteſtates 
Goods was committed to him by the Archbiſhop, the Inteſtate ha- 
ving Bona not Abilia, before it was committed to the Plaintiffs. Wife, 
The Plaintiff replies, that the Adminiſtration committed to the De- 
fendant was revoked and made yoid ; to which the Defendant de- 
murrs, -pretending his Adminiſtration tobe a Releaſe in Law, bur ir 
was otherwiſe adjudged. But if the Debtor were made Execntor, 
then the Debt is releaſed : like unto an Adminiſtrator during the mi- 
nority, he may do all for the good of the Infants, but nothing to 
their prejudice, if an Executor marry the Debtor, it is no Releale in 
Law : Judgement for the Plaintiff by the whole Court, 


Oo K.ux.cjms Admin. verſus Needbam, who was bound to the Inte- 


Awrance and Althams caſe ; if T have no means to gain my Right 
but by Action if T releaſemy Action, I releaſe the thing it ſelfe, 
becauſe I releaſe my means to come to my Right. If Ireleaſe all 
Acons I may have 7s proſequendi. A Releaſe made by the Teſtator 
ſhall-be no Barr to the Executor to bring a Writ of Netinue, becauſe 
ircontinues a wrong ſtill ro the Executor. A Bond to pay Money at 
AMichaelmas, may be releaſed becauſe it is a Nebt, otherwiſe it is of a 
Rent reſerved by Leaſe : the like it is of a ſingle Bil! ro pay Money at 


four Dayes, if the firſt Day be broken no- Aion, untill allthe Dayes 


be paſt; but incaſe of a Leaſe, afcer the firſt Day, Debt doth lie ; oy 
| | tlio 
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Alions of Debt, 


the firſt it isa Debt, but 'not-in the' other. - Quarrels, Controverſies, 


and Debates are all one, that is all. Cauſes of Quarrels, Controver- 
fies, and Debates, are more large then AQtions: and Suits are more 
Me q- c. & 4. and by Releaſe of Suits, Executions are gone, Releaſe 
of Duties Executions are gone : neither 'Fraud nor Might can take a 
Title without Right.” Demand'is moſt large;and by it Rents are gone; 
Executions gone, Incidents gone:,-as Releif, Warranties gone, all 
Cauſes of Demand gone, Actions and a mans Right gone. 


When a condition is to arbitrate of all matters between, &c. there 


if the matters be not made known to the Arhitrators, they are. not 
bound to arbitrate more then they know for;if is appear to:the;Court 
that all matters committed to the arbitrators be ror arbitrated,, 'the 
Award is void ; but if the ſubmiffion be of all mazters between, &c. 
ſo that now all muſt be arbitrazed, or elſe it is void : and inevery 
award there muſt be fatisfaQion-of that which was awarded. 


Owel verſus Crowther trin. 9. Jacob. rotulo 313. det port © wn. 
E three executors,whieh appeared at ſeveral-cerms, and plead ſeve-- 


rally, ze #nques execut. the plaintiff proceeds to triall againſt one of 
them, and was non-ſuit. And'then one of the other defendants take 
the record down by proviſo, and the plaintiff was again non-ſuit, and 


both the defendants defire coſts, before the third iflue was tried : bur - 
coſts was onely given to the firſt, and denied tothe ſecond, for his trial 


" was erroneous , becauſe by: the firſt triall the originall was derer- 
mined. 0 4? s h 
If a defendant wage his law,no excuſe of ſickneſs, or water,can fave 
- default; hut in realaGions he may excuſe himſelf by ſuch acci- 
Ents. : x | 
If the condition of a Bond be to diſcharge a meſſuage of all incum- 


brances, there one may plead generally that he di; diſcharge it of all 


incumbrances ; but if it be ro diſcharge it of ſuch a Leaſe , there he 
muſt ſhew-how. 


Ns verſus Sms Paſch: It. Jacob. rotwlo 346. debt upon a 


Bond entred into by an under Sheriff to his high Sheriff,that the 


under Sheriff ſhall not meddle with the execution of executions, and 


ſhall diſcharge the Sheriff from all eſcapes, and the plaintiff ſhewes a | 


breach in the under Sheriff for an eſcape ; by reaſon whereof, the 
Sheriff paid the debt and damages: queſtion was,whether this cove- 


nant be good, or not Judgment for-the plaintiff. A high Sheriff may 


make an under Sheriffto be at will. An under Sherifi hath the ſame 
authority an high Sherift hath : it is a void condition to fave a man 
harmleſs from all men,but good,if it he ſpecial: if the condition be to 


diſcharge and acquit,I muſt ſhew how : An under Sheriff was _—_ 
the 


— 
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' AGions of Debt. * 


the Conqueſt. A Bond made to the Sheriff by the under Sheriff, to 
diſcharge of all eſcapes, this is good and lawful. If any part of the 
condition of a Bond be againſt a Statute-law, it is void inall : butg- 
therwiſe, if part be againſt the common-law; See Boſwels-caſe To. 
Rep. when a'man is under Sheriff he may do all miniſterial things the 
Sheriff may do, but not judicial. If the under Sheriff will covenant, 
that he will not meddle with executions above 20.7. this Covenant of 
his own accord is good : if a Sheriff binde his under Sheriff, that he 
ſhall-not return Yenire Facias,nor intermeddle with executions,untill 
he be acquainted, it is againſt Law, and naught by all the Court. A 
Bond to'perform divers Covenants, ſome againſt Law,and others law- 
full, it is good for lawfull things, and void for the reſt. 

The Death of one of the Parties in an Original Writ doth abate 
the Writ, it is otherwiſe in a Judgement. If Husband and Wife ſue a 
Scire facias, and the Husband dieth,the Scire facias ſhall abate; for it 
isno morea judicial Writ, but as it were an Original to revive a 
Judgement, | 

The Court were of opinion in the caſe of Sir H. Dowckyay, that 
where he had delivered Money to his Servant to provide Vicuals ; 
and the Servant buyes the Victuals in his Maſters name, and payes not 
for them ; and afterwards an Aion is brought againſt the Maſter for 
the Money, and he offers to wage his Law ; and the Court held, he 


could not _ wage his Law, becauſe the ViQuals came to his own , . 
fore he is chargeable, and muſt have his Remedy againſt ** 


nſe, and there 
his Servant. -But if the Maſter did forbid the Tradeſman to deliver 
any Wares, except his Mamypaid for them ; in that caſe if the Tradeſ- 
man deliver Wares, the Maſter may ſafely. wage his Law, as it was ad- 
Judged in Sir H. Compton caſe. 


Mig verſus Gibbs, T rin. 7. 7acobs, rotulo 1254+ An Aftion of 
Debt brought upon an Obligation; to which the Defendant 
pleads, that an ary. was impriſoned by another ſtranger, and 
kept in Priſon, untill the Defendant, as Surety of the ſtranger, made 
the Bond ; and it was helda naughty Plea, and a Repleader awarded. 


Lifton verſus Walker, Hich.6.7acobi,rotulo 1342. Land was Mort- 

gaged, and a Promiſe, that if the Mortgager at ſuch a time and 
place ſhould pay the Money to the Mortgagee, his Heirs, or Affignes, 
that then the Mortgage ſhould be yoid ; the Mortgapgee died, and the 
Money was paid to his Executors ; and it was adjudged to be no per- 
formance of rhe Condition, for the Executor was not named, and the 
Money ought to be paid to the Heir, who ſhould have the Land, if 
the Money were unpaid, and not the Executor., 


Stwurges 


ATions of Debt, 


T urges verſus Dean, T rin. 7. facobi, rotulo 2915. An. Aftion of 

Debr brought upon a Bill for Money to be paid within fifteen 
Dayes after his Return from 7ers/alem, he proving his being there ; 
- the Defendant pleads, that he did not prove-his being there; to 
which the Plaintiff demurrs, he making proof, that is, if it be true. 
Sir Edward Cook and Daniel held, that the proof ſhould be made np- 
on the Trial, and the proof ſhould be ſubſequent. But Farbarton 
and Fofey held, that the proof ſhall be precedent, becauſe it was re- 
ſtrained to a certain time : but it had been otherwiſe if no time had 


been appointed. 


Now yerſus Goldſmith, T rin. 7. Tac. retulo 3100. An Aion of 
Debt brought upon an Obligation,with a Condition that ſham- 
berlaiy,his Under-ſheriff, ſhould not meddle with Executions beyond 
ſuch a ſumm, and alleadges a Breach for intermeddling with Execu- 
tions, contrary to the Condition ; and the opinion of the whole 
Court was, that the Bond was void. 


Y 4in verſus Nichols, Trin. 8. Tac. rotulo 134, An Attion of Debt 
brought upon the Statute of £4.6. for not ſetting forth of Tithes, 
and the Plaiurtiff declared as well for Prediall Tithes, for he might 
well bring his Action, and for other Tithes, as of Lamb and Wool, 
for which no Action would lie, and upon a Triall the Jury found for 
all, as wel! for thoſe that would, as would not bear an Action; and 
after a Verdi, this Exception was taken, and Judgement arreſted. 


Ooth verſus Davenart, T rin. $8. Iacobs, rotulo $05. A Bail taken in 

che then Kings Bench, and an Action of Debt brought upon that 
Recogniſance, which was, that if it happened the Defendant in that 
Acton to be convicted, then the Manucaptors granted, and every of 
them granted, that as well the Deb: as Damages, and Coſts, which 
ſhould in that Action be adjudged the Plaintiff, ſhould be levied up- 
on their Lands and Chatte!s, And in £a#er Terme 7 lacobs, the De- 
fendant upon a ( apias ad ſatisfaciendam, awarded againſt him,did not 
render his Body, but afterwards Mich. 7. 7acobsi, he did render his 
Body, and the Court accepted of it, and diſcharged the Bail: and 
whether the Bail ſhould be diſcharged,or not,was the Queſtion ; and 
the Court held, the Bail ſhould be diſcharged ; and Judgement was 
given forthe Defendant. | | 


R 7 verſus Winder, Paſch. 16. 74ce rotulo 1200, An Aftion of 
Debt brought upon an Obligation, for performance of an A- 
ward, which was yoid in part, and good in part ; and the Breach al- 


leadged For that part which was good, and the Award was to pay 
| K Money 
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Money, but no time of Payment alleadged in the Award, and after- 
wards it was demanded, and ſuch Demand was held good. | 


If the Plaintiff Ing verſus Law, Tris. 16. fac. rotulo 507. An AQtion of Debt 
E _— ro brought upon the Statute of Perjury, in which the Plaintiff was 
$ratwte Ep :;-. non-ſuit ; and the Defendant moved to have Coſts upon the Statute 
Jury. of 23 H.8.upon theſe words, or upon any Statute for any Offence or 
Wrong perſonally, immediatly ſuppoſe1 to be done to the Plaintiff or 
Plaintitts ; and the Plaintiff afcer Appearance, &c. be non-ſuited, ec, 
but the whole Court held; that he ſhould got recover Coſts upon 
that Statute, becauſe the Statute of 5 £/:z. was made long after the 
Statute of 23 H.8. and upon the Statute of 7 7acobs, the Defendant 
ſhall not recover Coſts ; for if the Plaintiff had recovered, he ſhould 


haverecovered no Coſts, and ſo no Coſt was given to the Defendant 


in that Action, 


Nora, Annell verſus prac, Trin. 17. Eliz. rotulo 2722, Aion of 
Debt brought again 
pleads a Recovery had againſt him in the City of Norwich, and al- 


leadges a ſpecial Cuſtome, that time out of minde,that they had Cogs. 


niſance of Pleas ; and in pleading the Cuſtome, he omitted this word 
(*r, and held naught. 


Amendment of FEtheritox verſus T apfall, Mich. 13. Zacobs, rotuls 3409. The Im 


the Impailance parlance wasentred, and Hl. 13. 7acebs, rotalo 715. The Iſſue was. 


—_— entred, An Afton of Nebt was brought upon a Bond,and in the Im- 
ms" parlance the Bond was alleadged to be made at Newca#le, andin the 
Hſue Roll it was alleadged to be made at York, and tried ; and after- 


| wards a Writ of Error was brought, and the Record was certified, 


and upon a FScire facias that Error was aſſigned ; and the Court of 


Common Pleas was moyed, that the Imparlance Roll might be a-. 


mended, but the-Court would not grant it. 


A thing out of ff YAtes verſus Smith, Mich. 16. 7ac. rotulo.945, An Adtion of Debt 
the Submiſſion N _ upon an Obligation to perform an Award ; the Defen- 
awarded, and dant pleads, that the Arbicrators made no Award ;. the Plaintiff by 


01d, -*| of Replication ſets forth the Award, and that the Arbitrators. 


had awarded the Defendant to pay ſuch a fumm, and that he ſhould 
be bound with another in ſuch a ſumm, and ſhews that the Defendant 
did not become bound with the other ; and the Defendant demurred, 
for becauſe it was out of the Submiſſion, and it was not inthe De-- 


fendants power to perform it, 


Zackson 


the Defendant as Adminiſtrator, and he- 


” T5” n 
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Ackson verſus (omin, Trin, 16. 7ac« rotulo. An Aftion of Debt Nora, 
brought upon an Obligation to perform an Award, ſo that the 
Award be figned,ſealed, and delivered : and in pleading of an Award, ' 
upon the Defendants ſaying, there was no Award made ; the Plaintiff 
omitted in his Plea to ſet forth, chat the Award was ſigned, and it 
was tried, and a Verdid for the Plaintiff; and this was moved in Ar- 
reſt of Judgement, and ſtayed by the Court. | 


Lempſon verſus Bate, T rin. 17. Jacobi, rotulo. An Ation of Debt Defenday: 
brought upon a Recovery in a Court-Baron, and declares, that wage bis Law 
every Court was held before the Steward onely, and not before the #292 © Keco- 
Suitors, and a Declaration there for Rent reſerved upon a Leaſe for z,2** ©%* 
years behinde, and the Court held the Declaration void, and that " 
theſe words, according to the Cuſtonie of the Mannour time out of 
minde, would not help the Declaration; and the Defendant was ad- 


mitted to wage his Law preſently, if he would. 


(RY verſus Y/indall, Hill. 13. Tac. rotulo 2588. An Action of  ,,,u cm: 
Debt brought upon a Writing, thereby ſhewing that whereas {nd his 4p- 
one T. before the ſealing of that Writing had become bound to the prentice beyond 
Defendant, to ſtay with him, and ſerve him as his Apprentice for the 54> *x*22! he 
terme of eight years, and Foodall covenants with the Plaintiff, that $? NTOON 
he before ſuch a Day would receive and take the ſaid Apprentice for 

the reſidue of the ſaid terme of eight years then to come, and would 

teach, keep, and imploy the ſaid Apprentice in his Houſe and Service 

inthe Art and Myſtery of Surgery, which the ſaid 3/00dalthen uſed, 

and profeſſed, if the ſaid 7. ſhould ſo long live, and bindes himſelf in 

20.1, the Plaintiff alleadges that the Defendant did receive the faid 
Apprentice in his Service at Londoz, &c, and further fayes, that the 

Defendant within the time,to wit,ſuch a Day and Year, ſent the ſaid 

Apprentice ina certain Voyage, in a Ship called the Dragon, from the 

Houle of the Defendant, unto the Ea#t 7zates, there to ſtay; and 

that the Apprentice did there artive, and doth yet there remain, for 

which he brings his Action, The Defendant pleads, that he for the 

better inſtruction of che Apprentice ſent the Apprentice to the 7x- 

dies, to uſe and exerciſe his Art; and to this the Plaintiff demurrs ; 

and Judgement for the Plaintiff, that the Defendant could nor ſend 

the Apprentice out of England, except himſelf went with him, al- 

though it be in his own Houſe, and own proper Service, but clearly 

he might ſend the Apprentice to {hefter, or any other part of Eng- 


lard. 


nee & al. verſus Dennet, Hill.g. Iacobi, rotulo 516. The De- » 
| fendant after a Judgement entred, brought a Writ of Error, and 
K 2 aſligned 
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aſſigned for Error, that the Chriſtian name of the Attorney for the 
Defendant was left out in the Imparlance Roll, but it was in the Tudg- 
ment Roll, and alſo in the Roll with the Clerk of the Warrants was 
perfeR, to wit, Henry Snag ; and therefore the Imparlance was made 


perfeR, and Hexry put into the Imparlance Roll, after aſſignement of 


Error by the Court. , 


_—_ verſus Hawtry, Hill. 14. Tac. rotulo 2167. AQtion of 
Debt brought againſt a. Bailiff of a Liberty, upon a Recovery in 
a Court of Record. The Defendant pleads no ſuch Record. The Plain- 
tiff brings the Record into the Court : and there were divers Vari- 
ances between the Record upon which the Plaintiff declares, and the 
Record certified, Yzdelicet, in the name of the Bailiff and Continu- 
ances ; for inthe Record certified there were divers Continuances 


which were not in the Record in Court, and divers other Differences ; 


but the Judgement and Recovery of the Debt and Damages agreed, 
and the other Variances were not material, and Judgement was given 
for the Plaintiff notwithſtanding; 


gy Rex Tacobus verſus (aftle, An Attion'of Debt brought 
apon an Obligation taken in the Kings name in the Court of Re- 
queſt, with a Condition to appear before the Maſter, &c. and the 
Declaration is generall, that the Defendant ſuch a Day and Year by 
his Obligation did acknowledge himſelf to be bound to the King in 
the ſaid 60./. to be paid, &c. and it was adjudged naught, for it did 
not appear to be taken in a Court of Record. 


—— verſus Pesſley, Hill, 14 .Zac. rotuls 2184. Habeas Corpora re- 
turned by the Sheriff, and theſe words omitted, Videltcet, 2 nili- 
bet Inr. per ſe ſeperatim Attach. ef per Pleg. I. D. & RR; exitns cor, 
cxjuſtibet xs, RW. & 4s L, Vice and it was amended by the 
Court, 


. Nadrews verſus Delahay an Attorney of the Common Pleas, 

"XK Fill. 14. Fac. rotulo 3057. A Bill filed againſt the Defendant as 
an Attorney, upon two Bills obligatory for payment of Money, and 
one of the Bills was not payable, and due at the:time of exhibiting 
the Bill : and the Defendant pleads to Iflue, and the Cauſe received a 
Triall, and a Verdi for the Plaintiff; and afterwards the Defendant 
in Arreſt of Judgement moved, that one of the Bills were not pay= 
able at the time of exhibiting the Bill againſt him, and thereupon 
thePlaintiff remitted his Damages, and had Judgement for the Bill 


- that was due. 


D Harris 


t 
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\.Arris verſus Cotton. As long as the Vicar occupies his Gleab-land 


Leſjee of t ; | > 
in his own hands, he ſhall pay no Tithes ; but if he demiſe it woe ys, , 


another, the L ſhall pay Tithes to the Parſon that is impropriate. 

the Vicar ſow the Land, and die, and his Executor takes away the 
Corn, and doth not ſer forth his Tithe ; and the Parſon brought an 
ARion of Debt upon the Statute of 2 Z4.6. and the Court ſeemed 
ro incline that it woul( lie. 
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Arrell verſus Andrew, Mich.14.1Tacobi, retulo 2327. An Action of yenire facjas 
Dom: was brought in Lexdox for Rent reſerved,upon a Demiſe of de D. or with- 


Lands in Cawſ/on inthe Pariſh of D. inthe County of war. and of 
one-capital Meſſuage. The Defendant pleads Extinguiſhment of Rent, 
becauſe the Plaintiff had entred into one Houſe called the Wool!- 
houſe, and into one Buttry at the upper end of the Hall of the ſaid 
Houſe, and in one Houſe called the C. parcell of the Premiſes before 
demiſed, upon the Defendants motion, and had expelled the De- 
fendant out of the Poſſeſſion thereof, and the Yenire facias was of 
Cawſon, within the Pariſh of Dale, and Exception taken, becauſe it 
was Infra Parocham : but my Lord Hubbard ſaid, that where Land is 
laid in Dale, in the Pariſh of Dale, that the Yenire facias may be made 
of Dale, or within the Pariſh, or of the Pariſh, and both good. 


All verſus Winkfield. An Action of Debt brought in Loxdox for a 
H co.1. and the Plaintiff declared upon a Recogniſance takenat 
Serjeants Innin Fleet5treet, London, before the Cheif Juſtice of the 
Common Pleas, and afrerwards inrolled in the Common Pleas at 
wWeitminiter, in Iiddleſex. And the Defendant demurred to the De- 
claration, and the- Queſtion was , whether the Action ſhould be 
brought in Loxdon or id. And note the Recogniſance as ſoon as it is 
acknowledged is a Record,and ſhal relate to the time of the taking to 
binde. Serjeant Hattos ſaid, that a Scire facias may iſſue upon a Re- 
cogniſance taken out of Court into any County, and none is bound 
to ſue Scire facias where the Recogniſance-is taken : but after it is in- 
rolled inthe Court, an Aion of Debt ſhall be brought in the Coun- 
ty of Middleſex. At the Common Law the Execution was by Levars 
facias, and after the Year an Action of Debt ; it is not a Recogniſance 
conſummate,untill it be inrolled in the Court, yer ic caketh its life by 
the firſt acknowledgement : for if you have an Action of Debt or 
Treſpaſs in a forrain Shire, when you have recovered Debt or Treſpaſs, 
your Debt or Treſpaſs is now altered and made new, My Lord Hab- 
bard held, that if Ibring Debt in Norfo/k,, and 1have Judgement, and 
bring an Action of Debt upon.that Judgement, it muſt be brought in 
Middleſex, and ſo in Treſpaſs. The Inrolment of the Recogniſance is 
but a fortification of the Recogniſance, | 

| Aortimer 
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AdTions of Debt 
Ortimer verſus Freeman, Hill. 9. Tacobi, rotuls 2001. An AQion 


p ERE+ " , "HOO of / Apreſs 
a Miniſter may of Debt brought, for not ſetting out of Tithes, to which the 


Defendant pleads, Nl, debet per patriam, and to prove that the 
Plaintiff was not Parſon, he ſhewed a Deprivation of the Plaintiff 
for Drunkenneſs by the high Commiſſioners : and the Court held, 
for ſuch a common Fault, after Admonition, the high Commiſſioners 
might deprive a Miniſter ; but becauſe this Crime of Drunkenneſs 
was committed before the general Pardon, and that the Sentence was 
given after the Pardon, the Sentence was void. For Wooll or Lamb 
no Aion lieth upon the Statute, for they are not predial Tithes : 
nor for ſmall Tithes. 

If an ARton of Debt be 'brought upon two ContraQs, and both 


Damages ſeve- found for the Plaintiff, in that Caſe the Jury may tax Damages in- 


red upon two 
Contracts. 


Breach for not 


acknowledging 


a Fine. 


Nora, 


Feofſment of 
Land in ſatiſ- 
faction of Debt 
upon a ſingle 
Bull, held 
naught, 


A Steward of 
a Leet within 
the Statute of 


E.6. again't 


buying of 0f- 


fices« 


tire, but the ſafer and better way is to ſever the Damages ; for it may 
come to paſs, that an Action will not lie for one of the two, andif it 
will not lie, then your lahour and charge is loſt. 

An Ation of Debt brought for 300./. upon an Obligation. The 
Defendant after a general Imparlance demands Oyer of the Bond, 
and pleads ſpecially, that it was but for 3o./. and it wasnot allowed 
after a general Imparlance. And the Defendant pleaded, that it was 
not his Deed, which was the proper Plea in that Caſe. 


|» ar verſus Dawſon, Paſch. 11. Jacobs, rotulo 2310. An Aftion 
of Debt brought upon a Bond, for performance of Covenants in an 
Indenture, in which Indenture was this Covenant following, that the 
Vendor ſhould make further Aſſurance at the coſt and charges in the 
Law of the Purchaſor;and for Breach it was alleadged,that a Nore of 
a Fine 'was deviſed and ingroſſed in Parchment, and delivered to the 
Vendee to acknowledge the Fine at the Aſfliſes, which he refuſed to 
do, and the Plaintiffs Breach was demurred upon, becauſe he did not 
offer Coſts to the Vendee, and the Court held it to be idle, 


[hee verſus Leaſe, Tris. 1. Fac. rotulo 734. An Adtion of Debt 
brought upon a ſingle Bill. The Defendant pleads, that ke did 
infeoff the Plaintiff of Lands, in fatisfaRion of that Debt, and the 
Plaintiff demurred upon it : and upon reading the Record, ruled to 
be a naughty Plea to a ſingle Bill, otherwiſe ic had been upon a Bond, 
with a Condition to pay Money. 


T T lliamſonverſus Barnſley, T rin. 12. Fac. rotulo 1291, An Adti- 
on of Debt brought upon an Obligation, with a Condition to 
perform Articles, that he before EaFer Terme next following, at the 
Requelt of the Plaintiff, ſhould ſurrender, and yeild up to the Plain- 


ciff, his Letters Patents of the Stewardſhip of Brow/grove, to the in- 
tent 


£2 


£2 
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- 


tent tat ke might renew the ſaid Letters Patents in his own name ; 
and it was objected at Barr, that the Office of a Steward of a Court 
Leet, or Court Baron, was within the Statute of 5 E.6. made againſt 
buying of Offices that were for Miniſtration : and ſo 73ncþ held the 
Stewardſhip of a Leet to He within the Statute, and ſo was adjudged 
in Grays Caſe; but the Queſtion was, whether the agreement to fur- 
render, be within the Statute or no, the words of the Statute are, to 
have and injoy; and #:xch ſaid, it was within the Statute ; and ſo the 
Ofice of a Curſtor was within that Statute. | 

! Exception was taken toan Action of Debt brought upon the Sta- 
tute of £.6, for not ſetting out of Tithes, becauſe the certainty of 
Loads of Corn were not. expreſſed, but it. was held good notwith- 


ſtanding. 


 Awes verſus Birch, Hill. 12, Zacobs, rotulo1843. An AQtion of One thing in 
Debt brought upon a Bond of 6./. for the payment of 3./. upoh #07 comet 
the 16. of «April. The Defendant pleads, that an Eſtrangerat the ,,, - R_ 
Defendants requeſt, the ſaid 16. of e{pri/, made an' Obligation to the thing in A%- 
Plaintiff in lieu of the firſt Debt, and adjudged naught by the whole 07. 
Court, for one thing in Aion cannot be a ſatisfaction for another 
thing in AQtion ;. but this being done. by a ſtranger, is good by no 
means. 

Paſch. 12. 7acobi, The Court was of opinion, that if Money be #:0n a Reque]? 
tendred, and none ready to receive it, and afterwards he to whom 57 7one ready 
the Money is payable, demands the Money, and the other refuſe to fie _ 
pay, and afterwards an Action is brought, and a Tender pleaded, the Damages ſhall 
Court held, that the Defendant ſhould pay Damages from the time be paid from the 
that the Money was demanded.. | Requeſt, 
Fi verſus Harriſon, Hill. 13: Jac. rotmls $41. An AQtion of Debt Nota-; 

brought againſt two Defendants, one -of them pleads 2! debet 
per patriam, and the other lets a Judgement go by Default, and he 
that waged his Law, at the Day appointed performed it ; and Judge- 
ment that the Plaintift ſhould take nothing by his Writ, fora R e- 
ſpeitnatur of the Judgement was entred, untill the other had done 


his Law. 


YL verſus Spark, ich. 13. 7ac. rotuls 3511. Upon a 

'V -cire facias brought againſt the Bail upon an Attachmentof Not3. 
Priviledge. The Defendant pleads a Releaſe made after the Verdi; 
and before Judgement, which was before the Recogniſance was for-, 
feired: and if the Recogniſee may releaſe before the Damages are | 
aſcertained, or no, was the Queſtion, and it ſeemed he might. 1 


An AQtion of Debt brought againſt a Baker, for a Fine pm 
im 
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him in a Court Leet, and an Exception was taken, becauſe it Fas not * 
alleadged that he ſold Bread againſt the Afſife of Bread made to ſell ; 
for a man may make and bake Bread for his own uſe, under the Afliſe 


limited. 


Acon verſus Pais, Trin. 14. Jac. An Attion of Debt brought, and 
4 declare, that ſuch a Day and Year the Defendant was a Brewer, 
and for one Year then-nexc following, and that the Defendant the 
ſaid Day at XK. bought of the Plainrif rhe fourth part of the Grains 
that the Plaintiff. that Year-next following ſhould make in brewing, 
for 3./. to be paid upon Requeſt. The Defendant pleads, that he 
onght him nothing, and after a Triall, an Exceprion was taken to.the 
Declaration, becaule the Plaintiff did not aver that he made Grains in 


that Year. 


| Do verſus Hzxly. An Acton of Debt brought on a Judgement 
thereupon, and the {Jefendant taken in Execution upon that 
Judgement, and afterwards the Plaintiff became Felo defe, by which 
the Almoner ſeifed of all his Goods, and afterwards the Almoner 
would have acknowledged ſatisfaction of the Debt and Damages ia 
that Judgement, and doubred that he could nor. 


04 verſus Crompton, Hill. 14. Fac. rotulo, The Plaintiff brought 
an Action of Debt for Coſts given before the Judges of the Irs. 
ſoalſey, newly erected, 9 fac. by Letters Parencs of the ſame King 
within the Virge. And the Plaintiff declared, that whereas ar the 
Court of the ſaid King, for the Houſhold held at S.in S. within the 
Virge of the Houſhold then at #birehall, ſuch a Day and Year be- 
fore T. B. Knight Marſhall, ec. and F. 3. &c. Judges of the ſaid 
Court, to hear and determine all Pleas perſonal within the Virge, be= 
tween Perſons not being of the Houſhold, ariſing, by vertue of Let- 
ters Patents, bearing Date ſuch a Day and Year, in due manner made, 
came, &c. and the Court held a repugnancy in the Count, and the 
whole Court againſt the Plaintiff. If it had been brought upon the 
ancient Courr, it muſt be: between two of the Houſho}d, and they 
held that coſt lay : and the Exception was, becauſe the Plaintiff had 
not ſhewed the Grant to hold the Court. 

If a Bond be made to one, and he doth not fay in the Bond, that it 


ſhall be paid to the Obligee, in this caſe the Plaintiff muſt ſhew that 


It is to be paid to him, though not expreſſed in che Bond, 


2-ne Executor of R, Hutton, and E. May, Paſch. 45. Eliz. ro- 
: #10 433. An Action of Debt brought upon an Obligacion, with 


a Condition that the above bound T.G, or his Heirs do or ſhall at any 
time 
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time before the Purification of the bleſſed Virgin, which {ball be in 
the year 1596. according to the Cuſtome of the Mannour, &c. Sur- 
render into-the hands of the Lord of the ſame Mannour for the time 
being, all thoſe, &c. to the uſeof the ſaid R, Hxttor, his Heirs, and 
Aſſignes for ever,in ſuch wiſe as the ſaid R, H#ttos his Heirs, and Af- 
fignes, ſhall, or Jawfnlly may by the cuſtome of the Mannour be ad- 
mitted, ec. or if after ſuch Admitrance the Premiſes ſhall be reco- 
vered againſt the ſaid Rich. his Heirs or Aſſignes by one Y. K. with- 
in four years, then if he ſhall pay upon notice, ec. The Defendant 
pleads, that the Plaintiff ought not to have his Action, becauſe the 
faid R. Hutton after the making of the Bond, and before the ſaid 
Feaſt of the Purification, which was in the year 1696. to wit, the ſixth 
of Oftober 38 Eliz, at B. died. The Plaintiff demurs, and Judgement, 
for the PlaintifF. | 
If one be indebted to one, and he dieth inteſtate, and after his Noa, 
Death Adminiſtration is committed to the Debtor,this is no Releaſe of 
the Debt. IF he marry the Execurrix of the Debtee, and the Execu- 
trix _ the Husband ſhall be charged with the Debt after her 
Death. 


Var- verſus (Chambers, T rin. 20. Eliz. rotulo 145. An AQtion pecauſe the 
of Debt brought upon a Bond ; the Defendant pleads the Statute ff Contra 
of Uſury, and ſhews a corrupt Agreement for Money lent in the 75 — t- 
year 32, to be paid in 33. and afterwards in 35. a new Bond given for alt . —_ 
part of the firſt ſumm, and it was pretended that this Bond was void ; 

but it was adjudged, becauſe the firſt Bond was no Corrnption, the 


later ſhould not be. 


| Br ech Attorney verſ1sPhillips Executor of Phillips, rotulo 3415, No 4tion of 
An Action of Debt brought for ſoliciting a Cauſein the upper Deb for Soli- 
Bench, and it was adjudged by the whole Court, that an Aion of is Fees. 
Debt for Solicitors Fees would not lie, but ought to bring an Action 

of the Caſe, and afterwards the Court held an Aion of the Caſe 

would not lie. 


P42 12. Zac. Grove verſus Fourdain, An Aftion of Debt brought Defendant 
againſt an Adminiſtrator, who pleads, that the inteſtate was in- ?!eads, the 
debted to him by Obligation, and that he retained the Money in his — __ 
hands to ſatisfie the Debt. The Plaintiff replies, that the Money was yrs —_—_ 
not due and payable to him at the time of the Inteſtates Death ; and rook Admini- 
that he took Adminiſtration after the Day of Payment ; and if the /iration,and re- 
Adminiſtrator had pleaſed he might have took Adminiſtration before ons 955 OW 
the Day of Payment : andthe Court held the Defendants Plea good, 1,1." 
but he ſhall not have the Forfeicure. | : 


\ | | L  _ Carrell 
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Arrell verſus Packe, Trin. 12, Jac. rotulo 1018, Debt brought 

uponan Obligation made at C. inthe County of Szrry. The 
Defendant pleads the Priviledge of ({ambridge, granted to them by 
the Queen E!:z. for Scholars, Bachelours, Maſters,and their Servants, 
upon Contra made within the Univerſity, and ſhews the Bond was 
made in {ambridge, and that he was a Servant of the Scholars, to wir, 
Bailiff of Kings Colledge in that Univerſity,and inhabiting within the 
Town of (ambriape, and Precinas of that Univerſity, and therefore 
a priviledged Perſon of the ſame : and upon reading the Record it 
ſeemed, that the Defendant being a Bailiff of the Colledge is not ca- 
pable of the ſaid Priviledge. 


7 oma verſus (te, Tri. 12. Facobi, rotulo 2197. An Aftion of Debt 
brought upon a Bill, bearing Date 17 Novomber, 1604. by which 
Bill the Defendant did acknowledge himſelf to owe the Plaintiff 10.7. 
to be paid to the Plaintiff at two Payments, to wit, 5./. to be paid up- 
on the 19. of November then next following,and other 5.7. to be paid 
npon the 10. Day of December then next following. The Defendant 
pleads, it was not his Deed. The Jury finde it ſpecially, that the De- 
fendant the 17. of November, 1604. ſealed and delivered to the 
Plaintiff one Bill-obligatory, ſhewed to the Jury, bearing Date the 
Day and Year above, and finde the Bill,z» hec verba, Be it known, &c. 
robe'paiJat two Payments, that is to ſay, 5.1. to be paid the 19. of 
November, which is the preſent of this Moneth, and the other 5.7. of 
the 10. of December. The Queſtion was, whether the Bill maintain 
the Count for the firſt Payment, and adjudged it did. 


Awdon verſus Tarton, Trin. 13. 4c. 1611, An Aftion of Debt 
_brought upon a Bond for Payment of Money ſuch a Day. The 
Defendant pleads, that he the ſame Day made an Obligation for the 
Payment of the faid Money another Day,which the Plaintiff accepted 
for the Money ; and Iſſue taken thereupon, and tried for the Defen- 


'dant ; and after the Verdi, the Plaintiff moved the Court to have 


Judgement, though the Verdict paſſed againſt him, becauſe the Plea 
was inſufficient, and thar he confeſſed the Debt, but the Court would 
not grant it, The like Mich, 6. Fac. retmlo 1061 And the like Hill, 


I2, FAC. 


Arter verſus Freeman, 1ich.1 3, Fac. An Aftion of Debt bronght 

upon a Bond, with a Condition that the Defendant ſhould appear 
before the King at a certain Day, Yiaelicer, Die Fovis pot Obtobras 
Atartini,and upon a Nnl.tiel Record pleaded,the Defendant brought 
his Record of Appearance, Lzyez poft xwam, Martini ; and this was 
held by che whole Court an Appearance at the Day in the Condition 
by the whole Court. 3s 2 Grabham 


"_ 
"1 
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One verſus Thornborough, Hill, 12, Jac. retulo 1773. AN Demand neef 
AQion of Debt brought for Rent, and for 2 Nomire pene the ſary for a No- 
Rent due 14 November, Anno 9. and no name alleadped for the Vo nc pene, 


Aſch. 44, Eliz. Elliet verſus Golding. An Action of Debt brought, «|; 6wi:red 
and Judgement given for the Plaintiff, and a ſpace was left in the 7 the &0ll,and 
Roll for the Coſts of the Judgement ; and after the Year and a Day, £07 brought, 
a Scire facias was brought to revive the Judgement, and in the Scire ©* 4c —_— 
facias the Coſts are put in, and fo Judgement by Default ; and after- ** 7: 
wards a Writ of Error brought, and the Error was aſligned, becauſe 
there were no Coſts put into the principal Roll; and afterwards the 
Record was removed, the Count was moved, that Coſts might be-purt 
into the Roll, but it was denied upon the firſt motion, and afterwards 
Paſch. 13. Fac. it was denied by the whole Court. 


RB2 verſus Green Adminiſtrator. An Action of Debt brought a- Nara, 
gainſt him as Adminiſtrator ; he pletds divers Judgements , a- 
mounting to 670.4. and the Aſlignemenr of 100./. Debt to the King 

by Deed inrolled ; and he pleaded, that he retained his Debt in his 
hands, and he might have given this in Evidence, or pleaded it at the 
Liberty of the Defendant. | 


$5. verſus Bacon. Adtion of Debt brought upon the Statute of .,,, yy... 
A\LE.6. for Tithes, and the Plaintiff declares that one was ſeiſed of facias m/- 
the Rectory of E lveley, alias, Kirkley, in Kingfton upon Hall in his awarded, 
Demeſne as of Fee; and being ſo ſeiſed ſuch a Day, and ſuch a Day, at 

Elveley, alias, Kirkley, did demiſe to the Plaintiff the ſaid ReQory, 

with the Appurtenances, to have, and to hold, &+c. for years, and 

that by vertue thereof he hath been, and is thereof poſleſſed ; and 

that the Defendant ſuch a Day, and before, and alwayes afterwards 
- hitherto had held and occupied 3o. Acres of Land, in Swandlard, in 

K ing#ton, ina place called T. and that the Tithes did belong to him. 

The Defendant pleads, Nl debet per patriam, and after a VerdiQ it 

was alleadged in Arreſt of Judgement, that the Iſſue was miſ-tried, 

becauſe the Venire facias was of Elveley, alias, Kirkley, and it ſhould 

have been of Swandland, where the Tithes grew. 


Hapman verſus Peſcod, T rin. 11. Jac. rotulo 2106, An Aftion of The Defendanr 

Debt brought upon an Obligation, with a Condition to give and pleads, that he 
gran: £0 him, his Heirs, and Aſſignes. The Defendant pleads, that he v4 
hach been ready to give and grant ; and adjudged naught, for hemuſt = bt. 
plead rhar he did it, otherwiſe it had been, if the words had beenas »* 
Councel ſhould deviſe, L 2 Aanceſter 
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AnceFter verſus Draper, Hill. 10. 7ac. rotulo 2613. An AQtion of 

Debr brought upon a Bond, with a Condition to pay Money, if 
C. &. ſhall be then living, and fhall before the ſame 20. Day of 0. 
by due form and courſe in Law perfec, levy, and knowledge a Fine, 
and a Recovery before his Majeſties Juſtices of his Highneſs Court of 
Common Pleas, of and in certain Houſes and Tenements, with the 
Appurtenances which the ſaid Draper lately had and purchaſed of: 
the ſaid (C. R. the Defendant pleads that C. R. was living, and did not 
levy, &c. and a Demurrer, and the Queſtion was, whether Draper 
or Ro. ſhould levy the Fine, and held, that Draper ſhould levy the 


Fine. 


Aker verſus Pais, Hill. 1o. a+ rotulo 3139. An Aftion of Debt 

brought upon a Bond to pay Rent, and perform all the Covenants, 
Grants, Payments, 4nd Conditions contained in a pair of Indentures : 
and the Defendant pleads the Indenture and performance thereof. 
The Plaintiff aflignes the Breach, that the Defendant had not paid 
the Money. The Defendant replies, that the Plaintiff had entred into 
part of the Premiſes the Day before the Day of Payment, and fo at 
Iſſue upon that ; and Exception was taken, becauſe the Plaintiff had 
alledged no Demand to be made, and the.Court held, that was im+ 
plied by the Iſſue, and that it was not neceſſary. 


Far Adminiſtrator of Iary CoFfiden, of the Goods not admi- 
niſtred by Mary Fryer Executrix of the ſaid CI C. verſus Zaco- 
bums Gildiich Executor of XN. Pope, Hill. 11. Fac. rotule 1990, ..The 
caſe was this, two were bound to one, and the Obligee makes the 
Wife of one of the Obligers his Executrix, and one of the Obligers 
makes the ſame Woman Executrix, and ſhe dies, and the Plaintiff 
takes Adminiſtration of the Goods of the Woman not adminiſtred ; 
and Judgement was given for the, Defendant by the whole Courr. 
If an Executor hath a Leaſe, and purchaſeth the Fee-fimple, the 
Leafe is gone, but it ſhall be Aſſets in the Executors hands, if a perſo- 
nal thing be once gone, it is extin'for ever. If the Husband had ſur- 
vived the Wife, he ſhould be charged. 


'F Arcock Executor of Harcech , verſus Frexham Adminiſtrator of 
Wrenham, Hill. 0s gy rotulo 1963. A Scire facias brought to 
revive a Judgement had againſt the Inteſtate, and the Defendant 
pleads, Pleve adminiftravit, which was held a naughty Plea by the 
whole Court, for he cannot pay: ſo much as Funerals, before he pay 
the Judgement, and therefore. that general fully adminiſtred is 
naught. The Jury found that the Inteſtate in- truſt conveyed one 


Leaſe to Fiſher, and that Fiſher promiſed upon the Payment of 300.7. 
ro 
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to re-aſſure the Intereſt to z/rezham, and after his Death the Admi- 
niſtrator the Defendant preferred a Bill in the Chancery as Admi- 
niſtrator againſt F:her, and that the Chancery ordered that Fiſher 
ſhould pay the Defendant for his Intereſt in the Leaſe more then the 
ſumm received, the ſumm of 1060./. which was paid the Defendant 
accordingly ; and whether that ſhould be Aſſets was the Queſtion, 
and it was held to be Aſſets. If an Executor make gain of the Teſta- 
tors Money, that gain ſhall be Aſſets : the Doubt in this caſe was, be- 
cauſe this was but in Uſe ; and now whether the Court ſhall take no- 
tice of this Uſe, they ſhall being found by the Jury, Judgements ſhall 
be paid before Statutes or Recognances : and Judgement was given 
for the Plaintiff : and although in this caſe the Barr of generally ad- 
miniſtred be naught, yet an Iſſue taken thereupon and tried,ſhall not 
arreft the Judgement for the Plaintiff, | 


PF and Stilhwan Executors, Haxchet againſt- E. Meade, Aich. 
E 11. 7ac. rot#lo 945. An Aftion of Debt brought upon an Obliga- 
tion, with a Condition, if CMHeade his Executors, Adminiſtrators, or 
Aſſignes, or any of them.ſhall pay 20.7. within the Porch of the Pa- 
riſh Church of R, unto.ſuch perſon or perſons as the ſaid Hanchet 
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An F xecutor 
an Aſignee 17; 
Law. 


ſhall by her laſt Will and Teſtament in writing limit, nominate or ap- 


point, the ſame to-be made in manner, &c. The Defendant pleads that 
the ſaid Hanchet by her laſt Will and Teſtament inwriting hath not 
nominated, limited, or appointed, to what perſon or perſons the ſaid 


20.1, ſhould be paid. The Plaintiff replies, and ſues, that the Teſtator 


made him Executor, and died, and that he took upon him the burden 
of the Will, and that the Defendant. did not pay the Executor the 
. Money : and a Nemurrer thereupon. Andif it had been to pay to her 
Aſſignee, that ſhe ſhould name the Executor ſhould have it : ſuch 
things as £0 by way of Executorſhip ſhall be to the Executor, without 


nomination or appointment. £ 


'Tannard verſus Baxter, T rin. 9: Jac. rotulo 1123, An Attion of Nora; 


Debt brought for Damages, recovered in an Afliſe of Nuzans, for 
ſtopping the way , before. ſpecial Commiſſioners. The Defendant 
pleads no ſuch Record, and the Record was delivered into the Court 
by the ſpecial Commiſſioners, 


Rin. 8. fac. rotulo. An Action of Debt brought upon a Bond, 

; L witha Condition, for performance of Covenants of an Inden- 
ture, The Defendant confeſſes the Bond, and that after the making 
the Bond, and before the purchaſing the Plaintiffs Writ, the Inden- 
ture by the conſent and aſſent of Plaintiff and Defendant. was can- 
celled :. and the faid Plaintiff cancelled the faid Indenture ; and ir 
Was 


Nora, 


Nota, 


An E xecuto! 
by wrong ſhall 
#0t by bis Plea 
prejudice a 
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CH 67, 
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and a new 
Triall award- 
od, 
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was held a naughty Plea by the ſaid Court ; for it did appear but that 
the Bond might be forfeited. For he ought to have pleaded perfor- 
mance of Covenants untill ſuch a Day, which Day the Indenture was 


cancelled. 


> nana Smith, Hill. 9. Jacebs, rotulo 829. Two Tenements in 
ommon make a Leaſe, and reſerve a Rent and Covenant that nei- 
ther ſhould releaſe, and one of them releaſeth his part, this is a 
Breach, for that in Debt they both ſhould joyn, and now by the Re- 
leaſe the Aion is gone. 


| r5-/ verſus eM/dred, and another Executor, Tri. 10. Fac. vel 
Paſch. 9. Fac. rotulo 504. An Adtion of Debt brought againſt 
them as Executors, one pleads that he was Adminiſtrator, and that 
the Adminiſtration was committed to him by the Biſhop, and pleads a 
Recovery againſt him as Adminiſtrator, and that he had fully admi- 
niſtred, and had no Aﬀets to ſatisfie the Judgement, and the other 
Executor acknowledged the Aftion; and the Plea was held a good 
Plea : but it was ſaid, the Defendant might have defeated the Action 
which was brought againſt him as Executor, and therefore they 
would infer, that it was no good Plea, but it was a good Plea; and it 
was held by the cheif Juſtice, that if an Executor of his own wrong 
be ſued with a rightfull Executor in one Writ, the Executor of his 
own wrong ſhall not by his Plea prejudice the rightfull Executor, 


MzZ verſus Curtis, Hill.38, Eliz. rotulo 132. An Aon of 


Debt brought upon an Obligation for performance of Cove- 
nants in a Leaſe, upon which Rent is reſerved, and the Condition was 
that if the Rent ſhould be behinde, then lawfull to re-enter, and the 
Rent was behinde andFefore re-entry the Rent was accepted. The 
Queſtion was, whether he may enter for the Condition broken after 
the acceptance of the Rent. Sir Edward Cook was of opinion, that by 
the acceptance of the Rent he did confirm the Eſtate, but if a Bond 
be entred into to perform Covenants in a Leaſe, whereupon Rent is 
reſerved, and a Fine to be paid, with a Condition of re-entry for not 
paying the Rent or Fine, and if the Rent be received, and the Fine 
not paid, the acceptance of the Rent doth not take away the Con- 
dition for not paying the Fine. | 


Milton verſus R., Pearſey, Trin.io. Tacobi, rotulo 445. An 
3 or of Debt brought, and in the Yerire facias the Defen.. 
dants name was miſtaken, for the Penire was to impannell a Jury be- 
tween R, Milton Plaintiff, and 7. Pearſey Defendant in a Plea of 


Debt, and the Court held the Yenire as none, and a new Triall a- 
warded, 
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warded, and the like Judgement was given, 771.7, 7acobs,rotulo 787, 
in the upper Bench. Ms 


Rownſworth verſus Trench, Trin. To. Tacobi, rotulo 3628. An 
ARion of Debt brought upon an Eſcape againſt a Bailiff of a 
Liberty, and after a Triall Exception was taken to the Declaration, 
becauſe it was not alleadged therein, that the Sheriff made a War- 
rant tothe Bailiff upon the Execution, -but it was onely alleadged 


that ate. aforeſaid, by vertue of the Warrant aforeſaid, he took 


the Priſoner, and faich not, within his Liberty aforeſaid, and the Ex- 
ception was held void. 

Trin.10. Tacobi, An Aion of Debt brought by Executors, and 
the Defendant pleads that the Plaintiffs were not Executors, and tri- 
ed, and found for. the Defendant ; and the Defendant upon the 
Statute for Coſts deſired Coſts , becauſe the Jury found againſt 
the Plaintiff that he was not Executor ; and if a Verdi 
paſſe againſt one that is not an Executor, he ſhall pay Coſts, but 
Coſts were denied by the whole Court, for the Jury might finde an 
untruth. | 


Alder verſus Blackborn, T rin. 16,1Tacobs, rotulo 465, An Action 

of Debt brought for Rent reſerved upon a Leaſe for years, the 
Caſe : this Land was deviſed;to a-Woman in this manner, that ſhe 
ſhoul { have the profits of the Land untill-che Daughter of the De- 
viſor ſhould be eighteen years old ; and the Woman made the Leaſe 
in queſtion reſerving Rent, and afterwards married, and then died ; 
and if the Husband after her Death ſhould have the Land untili the 
Daughter of the Deviſor came to eighteen years old, was-the que- 
ſtion,, and adjudged he fhould ;hold the Land for the Neviſe of the 
profits is the Deviſe of the Land; and is ,ge-like 4 Leaſe made by a 
© Guardian in Socage, which ends by the De&Fvf the Guardian ; the 
Declaration was for oneMeſuage demiſed chEfonrch of May 15:face 
for one year, and ſo from year to year, as long as both. parties ſhould 
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agree, paying twenty four pounds by the year, and N\z/ debet per pa= 


triam, Was pleaded;.'and the Jury found it ſpecially that one 7. 7. 
was ſeiſed of the Tenement, and held it in Socage, and made it his laſt 
Willin writing, and by that did deviſe to eL. his Daughter the ſaid 
Tenement, and her Heirs for ever, at the full Age of eighteen years ; 
the words of the Will were: temp, I will chat my Wife and Executrix 
ſhall bave the Education of 'my Daughter, with the portion of Mo= 
ney and profits of my Land to her own uſe wichout account, uncifl 
my Daughters Age aforeſaid ; provided ſhe ſhall pay the out-rents, 
and keep her Daughter at School, and by that Will made his Wife 
Executrix, and the ſaid zy, died, and his Yife ſurvived, and took up- 

On 
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on her the Executorſhip and married with one P, the Woman per- 
formed the Condition, and afterwards died, and Judgement was gi- 
ven for the Plaintiff, that ic was a terine, and that the Husband 
ſhould have is. | 

An Aion of Debt was brought againſt an Executor, and the Caſe 
was thus, Adminiſtration was committed to one during the minority 
of the Executor who waſted the Goods of the Teſtator, and after 
the Executor attained the Age of ſeventeen years an Action of Debt 
was brought againſt the Executor, and the opinion of the Court was 
prayed whether he might plead generally ze #qzes Executor, or ex- 
cuſe himſelf by pleading the ſpecial matter, and the Court doubled, 
but moſt ſafe to plead the ſpecial matter. 

An Action of Debt was brought for Rent reſerved by Indenture 
Payable at two Feaſts,or within twenty daies then next following,and 
the Plaintiff declared upon a Leaſe for the Rent, and becauſe ten 
pound at the Feaſt of the Anunciation, 10. Facobs,was behind and un- 
paid, the Action was brought, the Defendant pleads, No» demiſir,and a 
VerdiQ for the Plaintiff, and after a Triall exception was taken to the 
Declaration becauſe it was not alleadged that the Rent was arrere at 
that Feaſt and twenty daies after, but it was not allowed after a Ver- 
di&, becauſe he ſhould have taken advantage thereof before. 


Sens Hoon Executors,P aſch. 15. Jacobs. An Aion of Debt 


brought upon an Obligation to perform Covenants in an Inder- 


ture. The Defendant pleads performance of the Covenants, the Plain- 


tiff alleadges a breach upon this Covenant that the-Leſſee ſhould in- 
joy the Land without any lawfull interruption or diſturbance of the 
Leſſor or his Executors, and ſhewes that the Executors entred upon 


him inthe Land, and outed him, and ſhews not any interruption for a- 


Releaſe of all 
Demands, 4 
good Batr in 
Rent ot then 
ae, 


ny juſt cauſe, and adjudged good in the upper Bench, 


TT Hitton verſus Bye,T ri. 16.acobs, It was adjudged in the up- 
per Bench in an Action of Debt brought by a Leflor againſt a 

Leſſee for years for Rent reſerved during the Tearme being behind 
and unpaid, that a Releaſe pleaded to be made by the Leſſor to the 
Leſſee fix years before the Rent was arrere, of all Demands, was a 
500d Barr : One cannot reſerve a Rent to a ſtranger it muſt be reſer- 


ved according to the prvity. 


MAJ 4h Adminiſtrator X:rby verſus Warner T rin. 13. Jacobi 
V rotulo 1906. An Afton of Debt brought upon a Bond, to 
which the Defendant pleads that the inteſtate was indebted to him 
in ſuck aſum,and that he retained, &c. in his hands to ſatisfie himſelf 


of the Debt due'ro him, And that he had not aſſets over to fatisfie the 
Plaintiff 


Alijons of Debt, 28 


Plaintiff, to which Plea the Plaintiff demurrs, hecauſe he did not 
plead generally fully adminiſtred, but an Exception was taken, be- 


y ET a 


cauſe he ſhewed not that the Condition of the Bond was for pay- 


ment of Money. 


bow verſus Goddard, Trin. 14. Facobi, rotulo 2258. An Aftion of Tudgement*ar- 


Debr brought -upon divers Emiſlets of divers Wares, Videlicet, 
unum aheaumns for five ſhillings, #n#m ſcabam for ſix ſhillings, and fo 
divers other words which che Court could not underſtand what they 
ſignified, in regard no Azglice was put to them : and the Defendant 
pleaded N/ deber per patriam, and the Jury gave a Verdid for the 
Plaintiff, and Damages given for the whole Debt, and moved in Ar- 
reſt of Judgement, and Judgement that the Plainriff ſhould have no 
Judgement tor the inlutfictency of his Declaration. 


: 
| Eeks verſus Wright, anum Clericorum RAB. The Plaintiff ex- 
hibited a Bill againſt the Defendant for Money due upon an 
Obligation, and Iſſue was joyned, and rhe Cauſe tried, and a Verdi& 
for the Plaintiff; and after Triall che Defendant moved in Arreſt of 
Judgement,that the Bill was not filed, & that it was not helped hy the 
Statute of Feofay/es, nor within that Statute, for ic is an Original, but 
afterwards the Court granted that a new Bill ſhould be fled, fo that 
the matter might be put to arbitrement, and if the Arbitrators could 
not determine the matter the Court would. And note, the Court 
ſeemed to be of an opinion chat the want of a Bill is not helped by 
the Statute. 


| Ttchcot & Lineſey verſus Nine, Trim 9. Zacobs, rotulo 726. 
An Action of Debt brought upon an Obligation, to pertorm 
the Covenants contained in an Indenture, the Covenant was for quiet 
ingvVins without let, tronble, interrupcion, &e. The Plaintiff aſ- 
ſigned his Breach chac he rorbad his Tenant to pay his Rent ; this was 
held by the Conrt ro be no Breach, unlefle there were ſome other 
At; and the Detendanc pleaded, that after the time the Plaintiff 
ſaid, that he forbad the Tenant to pay the Rent, the Tenant did pay 
the Rent to the Plaintiii, C 


Evel verſus Hall, Paſch. 9. Fac. rotulo 855. An Acton of Debt 
brought upon an Odbligicon, to which the Defendant pleads, 
that the Plaintiff brought another Acion upon the ſame Bond in 
Lonlon, to which the Defendanc there had pleaded yz eff fattum, 
and it was there found thas jr was not the Defendants Deed, and in 
London che Entry is npon fach x Verdict, that the Defendant ſhall re- 
cover Damages againſt che Plaintiff, and that the Defendant _ 
| M e 


reſt: A tor 1m- 
prover wards 
Without an 
Ang lice, 


The want of 4 
Bill not belped 
by the Statute 
of Jeoſayles, 


To forbid ng 
Breach, 


The Defendant 
MHends a Plea 
by which be 
prictends the 
Plaintiff ta be 
barred tit a9 
ther Suit, bus 
20 Bai, 


32 


One by his own 
Eleftion,cannot 


be Executor for” 


part, and not 
for part, 


Tenants 11 
CO10N,. 


Severall)Debts. 


ATions of Debt, 


be without day, &c. but no Judgement, that the Plaintiffe ſhonld 
rakenothing by his Writ, and therefore no Judgement to be barred 
in another Suit, but barr the Plaintiffe, for it is onely a triall, and no 
Judgement, and the Plea was adjudged naught by the whole Court. 


Ich.15.Jac.Rgtulo 2215. One made another his Executor, and 

that Executor died, and made another his Executor, and the 
laſt Executor refuſed ro own his firſt Will, as to his goods, and 
this matter was pleaded in his AQtion of Debt, brought by an Admi- 
niſtrator of the Goods of the firſt Executor, pretending the Admi- 
niſtration was void, although the Executor refuſed to be Executor, as 
to the Goods, and the Court held the Adminiſtration void, for the 
Executor cannot be Executor, for part at his own ElefRtion, and not 
for part, and the Defendant pleaded that the Executor ſhould not 
bring his Action as Adminiſtrator, but as Executor. 


HerWwood verſus Shaw, Mich. 44. and 45 Eliz. Shaw Exe- 

cutor of A. brought an Aion of Debt againſt wherwood 
Adminiſtrator of Fei/d, upon a Bill made by Field to A. by which 
Feild doth acknowledge himſelf to have received of one P.forty /. to 
be equally divided between the ſaid A. and Þ. to theiruſe, and upon 
a Judgement given in the Common Pleas, /herwood brings a Writ of 
Error and the Judgement was affirmed, the matters moved were, 7. 
becauſe the forty pounds was given to be equally divided between 4, 
and B. therefore they were Tenants in common of it, and Shaw 


ſhould have joyned B. inthe Aftion with himſelf, as Tenants in com- * 


mon are to joyn in perſonall action, but over-ruled, that in' this caſe 
there were ſeverall Debts, to wit twenty pound to one, and twenty 
pounds to the other, as in caſe of ten pounds renc reſerved upon a 
Leaſe, to wit five pounds at the Feaſt of AMichaelmas,and five pounds 
at the Feaſt of the Annunciation, yet it is but one Rent, and this eaſe 
isnot to be reſembled to the Caſes of Intereſt, as in the 26 El:z. 
where Land or Leaſe be giuen to two equally to be divided; for there 
they are Tenants incommon. The ſecond thing moved was, whether 


Debt lies by bim Debt or account did ly, and adjudged that although no contra& was 


to whoſe uſe 
money is deli- 
wered, 


. Debt u*on 4 
Statute of” Per- 
Juiy, at a Com- 
miſſion iſſ «ing 
out of Chance- 
7} p0t ty. 


between the parties, yet when either money or goods are delivered 
upon conſideration tothe uſe of 4. A.may have an Aion of Debt, 
and of that opinion was Aſonntain, 28 H.8.in{oreand Woods Caſe, 
and alſo there is a Preſident of ſuch ARtions of Debt in the Book of 


Entries. 


Road verſus Owen, Mich.44 and 45 Eliz. The Plaintiffe brought 
an Aion of Debt upon the Statute of 5 Ez, for Perjury againſt 


the Defendant ; the caſe was thus, one Low was Plaintiffe =_ 
< Es Broa 
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Rode in the high Court of Chancery, and upon Bill and Anſwer ſuch 
matter appeared to the Lord Keeper, that he ordered that one La- 
bourer should become party to the Bill againſt Brode, and afterwards 
one Commiſſion iſſued out of Chancery between Labourer and Brode, 
to examine Witneſſes, by which Commiſtion Owes the now Defenda: t 
was examined on the behalf of Labourer, and did depoſe direaly 
for Labourer againſt Brogde, by reaſon whereof one Order and Decree 
was made in the Chancery againſt Brode, and for that cauſe Brode 
brought his Action of Debt againſt Ower, upon the Statute of Per- 
Jury, 5 E1iz. for one party grieved by the Oath and Depoficion of an- 
other, and Owen demurrs in Law ; and by the opinion of Gaxdy and 
Jelverton Juſtices, the Action would not lie, for the words of the 


| Statute are where a man is grieved : and damnified by a Depofition in 


one Suit between party and party, and in this Caſe it appeared that 
Labourer was no party to the Suit, but came in by an Order, and no 
Bill depending either againſt him, or brought by him, and ſo out of 


the Statute, for it is penall and to betaken ſtrictly : and qzere if he 


in the Reverſion joyn in aid, and is grieved and prejudiced by an 
Oath and Depoſition may maintain an Action of Debt upon this Sta- 
tute, for he may undoubtedly by the Common Law have an At- 
taint. 


fx== verſus Gaſcoin, Paſch. 1. Jacobi. An Aion of Debt brought 
apon an Obligation for an hundred pounds, to which the Defen- 
dant pleads in Barr to the Action an Outlary againſt the Plaintiff, and 
shews it incertain, the Plaintiff replies N#/. z:el, record ; and the De- 
fendant had Day till the next Term to bring inthe Record, and in the 
mean time the Plaintiff reverſes the Outlary, by which it is decome in 
Law no Record, according tothe 4 H.7.12. And Yelvertoz moved 


©3 
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the Court for the Defendant, that although in Law there was a Failer /ndant ſhould 


of the Record, yet the Defendant ought not to be condemned, but 
ſhall anſwer over according to the 6.0f Eliz. Dier fol.228. where it 
is adjudged that Failer of the Record is not peremptory, and ſo ad- 
judged, for it was no Default in the-Defendant, his Plea being true at 
ſuch time-as it was pleaded with mark. 


WW 5x7 verſus (lifford. Afton of Debt brought for an Eſcape, 
the Caſe was thus uponthe X;zchils returned againſt a Conu- 
ſor in Chancery a (apias was awarded out of the Chancery againſt 
him, by vertue of which he was taken by the Sheriff, and ſuffered co 
eſcape, and adjudped that no Action would lie againſt the Sheriff in 
this Caſe, for a (apias lies not upon a Recogniſance, but onely a Scire 
facias, and therefore when a man is taken upon the {{apias he is not a 


Priſoner by the courſe of Law, for the Law hath- not ordained any 
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means to arreſt him, and is therefore in Cuſtody without Warrant, - 
and no E:cape, and it 1s an illegal Commitment, and 16 1s the ©raruce 
of Veitminster, the 2. tob corſtiued which gives : be Aeon 1gainſt 
the the Gaolor, to wit, where che party is in Fxecvi1or: by courie of 
Law, and althovgh che Chancery doch award a (piz upon a Re- 


cogn:{ance, and thar there aredivers Prejidents ©} ict er it is but the 
uſe of char Court onely, which my not ſt +» che tndges movihes; 
but that they ought to judge according to Law, ant this was the opi- 
nion of Popham, YTelverton. Gondy, but Feaxor coubted, tor he 
thought the awarding of the ({pias one:y erroncous, and not void ; 
and Serjeant Taxfie/d and the Artorney General ſhewed a preciſe 
Judgen'ent in the Cale, 21 E/iz. in the Exchequer (/ement P aStons 
Cie, 1gain!t whom an Action of Debc was bronghc tor tuffering one 
to eſcape who was taken by vertue of a ({4apras upon a Recognilance, 
and ihe three Judges held ſtrongly their opinion. 


yt verſus Newſam, Mich. 1.7acebi. An Aion of Debt brought 


upon an Obligation for five hundred pounds, with a Condition, 
that if the Defendant before Ach. do make knowledge, and fuf- 
fer, c>c. all and every ſuck reaſonable AQ and things whatſoever they 
be for the good and lawfull aſſuring and ſure making of the Marnour 
of D. to ?. $S. and his Heirs, chat then, &c. The Defendant pleads 
that before Ach. the Plaintitt had not reaſonably required the 
Defendant to make any reaſonableA& orAds which ſhould be for the 
Sood and lawfull afſurins of the Mannor of D. The Plaintiff replies, 
that ſuch a Day betore Mich. he requeſted rhe Defendant that he 
would convey and aſſure the Mannour of D. to ?. S. according to 
the tenour of the Condition, and upon this they were at Iſſue, and 
found for the Plaintiff, and it was moved in Arreſt of Judgement, 
that no ſuthcient Breach was aſſigned, for the Plaintiff ought ro have 
required one Aſſurance in certain which he would have had made, but 
the Exception was over-ruled, and adjudged that the Iſſue was well 
zjoyned, and the Condition broken ; for by the Condition the Defen- 
dant is to make all and every AR whatſoever for the Aſſurance of 
the Mannour of D. in ſo much that if the Plaintiff ſhouid requeſt 
one Fine, Feoffment, or Recoyery, or Bargain and Sale, the Defen- 
dant ought to make all, but they held he was not bound'to make an 


Obligation or Recogniſance for the injoying the Mannour, for thar is 


but collateral Security, & is no Aſſurance. And when the Plaintiff re- 
quires the Defenant ro convey the Mannour generally, the Defend. 
at his/peril ought to do it by any kinde of Affurance;and if upon ſuch 
Requeſt the Defendant ſhould make a Feo:iment of the Mannour, 
yet if the Plaintiff afterwards requeſt one Fine, the Defendant ought 
to acknowledge one Fine alſo, and ſo upon ſeverall Requeſts he ought 
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to make ſeverall Aſſurances, and ſo in making the Requeſt general, he 
had well purſued che Condition, and the Defendant ought at his pe- 
ril - ake every Aſſurance by the opinion of the whole Court. : 


Ll verſus Warnes, T Mins 2. Zacebi. An Action of Debt brought 

vpon a Bond tor a hundred and twenty pounds, and the Caſe up- 
on the pleading was,that F/arnes was indebted to'one Ader a hundred 
pounds upon an uſvrious Contra, and that Aaer was indebrei to 
El/zs in 2 hundred pornds, for which Z/arnes and eAder were obliged 
to the Plaintiff, and Debt being brought upon that Obligation, 
Warnes pleads the Ulury between him and Ader to avoid the Bond ; 
Ellis the Plaintiff replies, that Ager before the makings the Bond was 
indebred to him in a hundred pounds, a juſt and true Debt, for Pay- 
ment whereof FY/arzesand Ader were bound to him in the Bond in 
Suit, and that he was not in any wiſe knowing of the Uſury between 
Warnerand Ader, and Warnes demurrs to this Plea ; and adjudged by 
Gaudy, Telverton, and 3. for the Plaintiff, for it is not Ulury in the 
Plaintiff, but onely between Warxes and Ader, to which the Plaintiff 
being not privy ſhall not be prejudiced, for alchough the Statute of 
Ulury is to be taken moſt ſtrongly for the ſuppreſling of Uſury, yer it 
muſt be between ſuch parties as uſe Corruption, and not to puniſh 
the innocent, as the Plaintiff, but if no Debt had been due to the 
Plainciff before, then it had been clearly Uſury, for there had been 
no lawfull Cauſe to make the Bond to him, bur onely to countenance 
the Corruption between YVarnes and Ader ; and Yelverton ſaid, that 
if the Defendants Plea be good, then evety man may be defrauded of 
his juſt Debt ; for if the Barr ſhall be good by Corruption between 
the Debtor and Surety, to which the Credicor is a meer ſtranger, a 
man may looſe his Debr, which is miſchievous : but Popham and Fex- 
zor doubted of the Plaintiffs Replication, that he ought to have took 
2 Traverſe uponthe Defendants Barr, which ought not to be ; for 
how ſhould he traverſe a thing which could be within his knowledge, 


and to which he was no party. 


H7 rorave Verſus Rogers, Mich.2.7acobi, Ation of Debt brought, 
and Bail given, thar eA. uppn eight Dayes warning ſhall appear 
to an Action to be brought by B. for the ſame Debt ; and if eA. ſhall 
be condemned in the Suit, and not pay it, then the Bail would anſwer 
B. the Condemnation; and B. brought his Action againſt eF. in 
which «4. was condemned, and did not pay, by reaſon whereof P. 
brought an Action of Debt againſt the Bail upon the Recogniſance, 
and ſer forth the Suit againſt «L. and the Condemnation, and that he 
had not ſatisfied it, but ſhewed not that it had eight Dayes warning 


ro appearto the Action ; and Fenner and Telverton held, thac he need 
not 


35 


| 
| 
| 
i 


fe 


Appearance ups 
ON. Waning, 
and for de- 
fault adjudged 
naught, 


Afton of Debt 
upon the Sta- 
tute of E.G, 
for Tithes, 


ATions of Debt. 


not ſhew it, for the Condition of the Recogniſance dependsupon-two 
Clauſes,one thejAppearance at 8.Dayes warning, the other is the ſaci(- 
faction'dy the Bail, if P. ſhould not pay the Condemnation compre- 
hended in theſe words(And) and in this Caſe the Aion was brought 
upon the ſecond Clauſe, to wit,fthe Default of P. becauſe he had not 
anſwered the Condemnation, and therefore needleſſe to meddle with 
that part of the Condition.But if the Action had been brought,if the 
firſt Clauſe then B. ought to have ſhewed in certain the Warning to 
have been given by 8.Dayes;but P opham,Gawudy,and were of a con- 
trary opinion, and that the Plaintiff of neceſſity ought to ſhew the 
Warning to have been given 8.Dayes, becauſe that part of the condt- 
tion is not to be performed between parties, but an Eſtranger, for A. 
is an Eſtranger, and the Bail is bound as well co anſwer ſuch Condem- 
nation in ſuch Action as ſhall be brought upon che eight Dayes War- 
ning given, for that is the ground of all; and it is no reaſon that A. 
by his voluntary Appearance without eight Dayes Warning ſhould 
prejudice his Bail; but otherwiſe it had been i; che Condicion had 
been between A. and-B_ for then if eL. would a»pear wichour ſuch 
Warning, itis his folly, and no injury is done to one chat is willing : 
and according to this opinion the Plaintiff diſcuncinued his Suit, and 
the Defendants were ordered to put in new Bail with mark. 


Ir Rich.Campien verſ-Hill,P aſch.3.7ac. An Afton of Debt brought 

upon the Star.of Z.6.for nor ſetting forth of Tithes,& the Plaintiff 
ſhews that the ReQor of //.had 2.parts of the Tithes in 3.parts to be 
divided,& that the Vicar-of the ſame place had the third part of the 
Tithes,and layeth this by Preſcription, as to the manner of the taking 
the Tithes,& ſhews further, how the Parſon & Vicar by ſeveral Leaſes 
had demiſed the Tithes to him, & ſo he being Proprietor of the Tirhes, 
the Defend. ſowed 10.Acres within the Pariſh, to wit, Wheat, Rie,e+c. 
& carried it away withour ſetting forth the Tiche to his Damage,e+c. 
And upon a N*/ debet per patriam,pleaded,it was found for the Plain» 
tiff, and moved in Arreſt of Judgement, that the Plaintiff had in that 
Action compriſed ſeverall Actions upon the Statute, and that it ap- 
peared by his own ſhewing, for the Plaintiff claimed nor the Tithes 
under one Title, but under the ſeverali Tiches of Parſon and Vicar; 
and Fexxor Juſtice held they could not joyn, and no more could the 
Plaintiff who claimed ſeverally under them, and it ſeemed to him 
that the Parſon could not have this AQion againſt ſeverall Tenants, 


_ for not ſetting forth their ſeverall Tithes, becauſe he could not com- 


prehend two Actions in one ; but the whole Court beſides held the 
contrary ; for although the Parſon and 'Vicar could not joyn in this 
Caſe, becauſe they claim their Tithes ſeverally by divided Rights, yer 
when both their Tithes are conjoyned in one perſon ; as it he he 
Plaint! 


AY 
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'Plaintiffe, then the the Intereſt of their Title is conjoyned allo in one, 
and it ſuffices generally to ſkew the Plaintiffe is a Farmer or proprie- 
tor of the Tithes, without ſaying of what Title, for it is but a 
perſonall ation, grounded meerly upon a contempt againſt the Sta- 
tute for not ſetting forth Tithes, and alſo Tithes are riot demanded by 
this Aion, although the Title may come in debate,yet it was agreed 
by all the-Judges, chat the Plaintifte ſhould recover his Tithes in 
dammages, and ſhall not demand them again by any ſuit, after a reco- 
very in this Ation, which Mark." 


gainſt the Defendant, as Adminiſtrator of F.S. The Defendant 
pleads fully adminiſtred, the Plaintiffe replies that himſelf had aſſets 
and it ſhould have beer that the Defendant had aſſerts, and this was 
moved in arreſt of Judgement, bur amended by the Court, being the 
Clerks miſpriſton, onely as where it is entred, &- predif. Defend. fe 
militer, and ic ſhould have been, & predift.quer. ſimiliter, and this 
hath been often amended by the Court, 


Aler verſus Hardman P aſch.?acobi, Hardman and his wife Execu- 
crix,?.H, brought an Aftion of Debt in the common Pleas againſt 
Paley, and as that they ſhould reſtore a tun of Iron, to the value of 
twelve /. and declare upon a Bill for the delivery of the ſaid tun of I- 
ron within ſuch a time, and that the Defendant had not delivered it 
to the Plaintiffes dammage, of, &>c. and upon ox eſt fa. pleaded it 
was found for the Plaintiife, and Judgement was given that the 


Piaintiffe ſhould recover the Tun of Iron, or the value of the ſame, 


and if he ſhould render the tun then by the oath, &c. should inquire 
what the tun of Iron was worth, and before any: return of the writ 
to inquire of the dammages, the Plaintiffe in the common Pleas takes 
out a Capias upon the Judgement, and on Exigent upon that; and the 
Defendant brings a writ of Error, and it was adjudged erroneous, for 


two cauſes, firſt becauſe the Judgement was in the disjunQive, that 


the Plaintiffe chould recover the tun of Iron, and if not the value 
thereof, ſo in detinue, as it appears by the Judgement in- this Caſe, 
that the Plaintifle may chooſe whether he will have the Iron or the 
value thereof, which he cannot do, for if the iron be to be delivered 
he shatl recover that onely, but if it benot to bedelivered, then the 


value, and not as before. Secondly, for that the Judgement is not 


perfe&t untill the writ ro inquire be returned, with iffues ro the She- 
ciffe to diſtrain the Defendant to renderthe Iron, and alſo to inquire 


of the value, and before the return thereof, nothing in certain ap- 


pears. One which to ground any writ of Execution for the Judge- 
ment comprehends no certainty, but is tro be made certain by the 


return. 


Erket verſus Manning, Paſch.3 Facobs, Action of Debt brought 


87 
Sufficient to ſay 
the Plamtiffe is 
Proprietor 
without 
ſhewing the 
Title, 


Maſpraſron of 
the Clerk amen- 
ded aftcy Triall 


Judgement ve- 
werſcd by Nt 
of error being 
7 the diſ- 
uniive. 


"l 


ATions of Debt, 


return of the writ, to inquire with the whole Court granted: 


one verſus Collins, Mich. 3 acobi, An Attion of Debt 
brought by the Plaintiffe for rent arere, and declares upon a Leaſe 
made to the :Nefendant at Will to be held from A:ch.as long as both 
parties ſh-uid agree, yeelding and paying three pounds yearly, and 
ſhews that //izs entred and occupied from the Feaſt, &c. unto the 
Feaſt of Mich. and upon »1l debet plenins,the Jury foundrhat 7. A or- 
riagton had iſſue a Son and a daughter, and Deviſes, that his Son ſhall 
have hisLand,at the age of rwenty four years,and gives forty pounds 
to his Duwughter, to be paid her at the age of two and twenty years, 
an | further wills that che Plaintiffe ſhould be his-Executor, and ſhould 
repair to his houſes, and have the overſight and doing of all his Lands 
and moveable Goods, untill the ſeverall ages aforeſaid, and after dies 
and Carpenter the Executor makes the Leaſe before mentioned, and 
the [ury further find that the Son died, but find not at what age he was 
at 1s death, bur that the Daughter ar the Sons death was nineteen 
ani no more, and find the Leife made by the Plainriffe, and that the 
Leſſee by force thereof entred and continued poſſeſſion from A1icha- 
elmas tor one year and more, and find that within that year, the 
Da:ghter entred,and that the Defendant atturned to the Daughter, 
and refuſed co continue Tenant to the Piaintiffe, and by Fenror, Tel- 
vertonand W. Judgement was given againſt the Plaintiffe, for the 
Plaintif rook no intereſt in che Land ©y che Well, for the overſight and 
doing of his Lands ſhall be incenzed bur in Right of the Heire, and 
to his uie, becauſe the Teſtzror though ni; his Son of diſcretion and 
SOvernment, uncill che age of twenty four years, and in the mean 
time a7pointed his Executor to overſee and order the Lind to the 
profics of the He'ite chat wanted diſcretion, 28 H.8. Þ. 26. where 
it is declared that 7.S. ſhall have as weil the govermng of, e*c. as the 
diſpoſins, {etcing, letting, and ordering of his Lands, and by che Conret 
held char ?.S. had them onely to husband, for the profic of his chil- 
cren and no otherwiſe, but he was of opinion that the Plainrif had an 
eſtate in the Lin4jupon a limitation determinable at the Sons age 
of four and twenty years, and it appears not at wit age he 
died, beins not found by the verdi&, therefore it is incertain, and 
the Entry of the Daughter lawfull, for the limitation looks but ro 
the age of the Sonne, and not to the age of the Daughter, for the 
age of the Daughter ſhall be intended to be ſer down for the receit 
of her legacy of forty pounds, and for no other purpoſe, and the 
Defendant wirhinthe time in which the Rent demanded, is 1107 Gs 
t>he due, had not determined his Will, as appears by the Verdi: 
but Fexnor and FF. ſaid that by the Verdi that the Defendant en- 
tredby force of the leaſe, and occupied the land at the time compri- 
| ſed 
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not determine his will, within a little time before the year end,for that 
would prove very miſcheivousto the leſſor, that his Tenant at will 
ſhould determine his will withinthe year, and refuſe to occupy the 
land, twenty dayes before the year end, and in 21 H.7. Crooks Re- 
ports, it appears that a Leſſee at will cannot determine his will with- 
in the year to the prejudice of the Leſsor, but that he (hall anſwer 
the whole Rent to the Leſſor, but note it appeared, that the Leſſee 
at will was expulſed by the Plaintif that was Leſſor, and no other 
thing,alchough done by his agreement can determine the Leaſe againſt 
the Leſſor, for it is Covin if the Leſſee be not privy, and acquainted 
with it, which was granted by the whole Court, and all of them a- 
Sreed in the Title againſt the Plaintif, but as the Reporter affirmed, 
Popham was abſent, and hearing the Caſe, was of opinion that the 
Plaintif had an intereſt by the words of tÞH2 will. | 


J* fry verſus Gay Mich. 3.7acobi, An Aftion of Debt brought up- 
on an Obligation, with Con dition, that if 7effry the Detendant 
| perform all Covenants in ſuch an Indenture, that then, exc. and 
one Covenant was, that he ſhould permit Gzy the Plaintiffe 
from time to time to come and ſee if the Houſe Leaſed by Gzy.and XK. 
his Wife were in repair, the Caſe was thus, ?.Bi1/. and K. his Wife 
were Tenants in Tail of a houſe, and had Iflue, 7.B. dies, K. mar- 
| ries G#y the Plaintiffe, and they two make a Leaſe by Indenture to 
| 7effry, for twenty years, yeelding and paying to them and their Heirs 
| three pounds Rent by the year, with the Covenant as aforeſaid. effry 
pleads in Barr the former intail, and the death of &; and that YT. 
the Iſſue in Tail ſuch a day entred, before which Entry the Condition 
was not broken, Gxy replies that /i//;am came with him upon the 
Land, to ſee if reparations, ec. and traverſes the Entry of #1ill;iam 
in manner and form, proxt, &c. and Ifſue joyned upon the traverſe, 
and found for the Plaintiffe , and Judgement given in the common 
Pleas, upon which Judgement 7effry brought Writ of Error in the 
Kings Bench, and Judgemeut athrmed there, but it was aſſigned for 
Error, the -jawpyhad not aſſigned any breach of Covenant in 7eff+y, 
| and ſo had ſhowed no cauſe of action, but the Court held he need nor 

in this Caſe, for by the ſpeciall Iſſue tendred by effzy, the Plaintiffe 
was inforced, one ſpeciall replication to that point tendred, and the 
Plainciffe could not proceed error, and it is not Tike the Caſe of an 


SP in his replication ought to ſet forth the award, and aſſign his 
breach, becauſe the Defendants Plea is generall, bur if in ſuch Caſe 


the Defendant ſhould plead a releaſe of all demands: after the Arbi- 
N 4 trement, 
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Arbitrement, by which he offers a ſpecial point in Iſſue, there it ſuf- 
fices, if the Plaintiff anſwers to the Releaſe, or other ſpecial matter 
alleadged by the Defendant, without aſſigning anv Breach ; ſo in this 
Caſe the ſpecial Plea of the Defendant had ditabled the Plaintiff, that 
he could not aſſign any Breach of Covenants, but of neceſlity ought 
to anſwer to the ſpecial matter alleadged. | 


A ell verſus Draper, Mich.3.7acobi. An AQtion of Debt brought 

for nine and thirty pounds, the Pliintit declares thar the firſt of 
N1ay, primo Tacobsi, ſold ro the Defendant twenty Northern Ciothes 
for ſixty pounds Flemiſh Money,to be paid upon Requeſt, which fixty 
pounds Flemiſh Money amount to nine and thirty pounds E nolifh 
Money; and that the Defendzant,though often requeſted, had not paid 
the nine and thirty pounds, to his Damages of, e&#c. The Defendant 
pieads 7\/ debet per patriam, and found tor the Plaintiff, and moved 
in Arreit of judgement, that the Plaintiff ſhould have demanded the 
ſumm according to the Contra, which was for ſixty pounds Flemiſh, 
and to have ſhewed, that it amounts to nine and thirty pounds Zxg- 
1:5, but the whole Court againſt it ; for the Debt ought to be de- 
manded by a name known, and the Judges are not skilled in Flemiſh 
Money : and alſo when the Plaintiff hath his Judgement, he could 
not have his Execution by that name ; for the Sheriff cannot tell how 
to levy the Money in Flemiſs; and alſo it is made good by the Ver- 
di&, for the Jury have found the Debt demanded, to wit, nine and 
thirty pounds. But if the Contract had been for ſo many Ounces of 
Flemiſh Money, or a Barr of Silver and Gold, now it cannot be de- 
manded by the nime of twenty pounds, or ſuch a ſumm, which is not 
Coin, nor uſed in Trade or Merchandiſe, but in ſuch Caſe muſt have a 
Writ of Detinve, and in that recover the thing, or the value; and fo 


| inthe Book of Entries, fol. 157. is the Preſident, where Debt was 


brought upon two ſeverall Obligations, and demands eight and twen- 
ty pounds, and declares feverally, that by one Obligation he owed 
eight and twenty pounds of F/emiſb Money , and 34 H.6. 12. & 
9 E.4-46. But note in that Caſe, the Plaintiff if he would might have 
declared in the Detixer, and it had been good, ' 


' Oltes verſus Oſborn, Afich. 3. Fac. The Plaintiff brought an AQi- 
than of Debt againſt the Defendant upon a Bond of a thouſand 
pounds, and Serjeant Nzcho/s moved the Court for the Defendant, 
and ſhewed that the Plaintiff and Defendant were obliged each to 
other in a thouſand pounds a peice, that they ſhould intermarry be- 
fore ſuch a Day, and both their Obligations were forfeired, and each. 
of them ſued the other; and the Defendant prayed that common. 
Bail mightbe accepted of her, and ſhe would accept of —_— 
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Bail of the Plaintiff; and the Court-held it reaſonable, bur ſaid, if 
they would marry,both their Bonds might be ſaved. 


Arneſpurt verſus TNelverton, Hill. 3. Jacobs. The Plaintiff as Ad- 
Baditraoret 1. $. brought an Action of Debt againſt the De- 
fendant, upon a Bond, and obtained a Judgement, and afterwards the 
Adminiſtration is revoked, yer notwithſtanding the Plaintiff pro- 
ceeded, and took the Defendant in Execution ; and upon a Motion in 
the Court, the Court held the Execution void, and that the Defen- 
dant ought to be diſcharged, becauſe it iſſued out erroneouſly ; for 
the Letters of Adminiſtration being revoked, the power of the Plain- 
tiff is gone, and determined, for he proſecutgd the gyir in anothers 
Righte, and is bur a Miniſter of the Ordinary; and then when the 
Ground of the Suit is over-thrown, to wit, his Commiſſion, he hath 
no Authority to proceed further, and the Execution ifſued without 
Warrant. And the like Law upon a Judgement had upon an Admi- 
niſtrator, the ſecond Adminiſtrator ſhall not have Execution by it, 
for he hath no privity to the Record;which mark. 


Narews verſus R pbbins, T rin. 4. facobi, The Plaintiff brought 

X Debt upon an Obligation made to him as Sheriff, with a Condi- 
tion, that the Defendant ſhould appear ; and {00k ſaid that the De- 
fendant had pleaded his Appearance, and had omitted to ſay, as it ap- 
pears by the Courr, and it was held a grofſe Fault, bur the Record 


being peruſed, ir appeared to be otherwiſe; forthe Cafe was, that., 


the Defendant was obliged to.make' an. Obligation to appear inthe 
Kings Bench at a day prefixed in the Writ and that the Defendant 
pleaded there was nv day prefixed in the writ for his Appearance; and 


(C 700k, moved that it was no Plea, for the Defendant was eſtopped, to , 


which the Court agreed ,that-he was eſtopped;Ind items laid, that 
if a man be bound to pay a hundred; pounds, that 7-8.owes to him, he 
cannot plead chat 7.S.doth'not owe him a hundred pounds; andT a#- 
field ſaid ,if it were to pay all ſums that 7,F.owed him, he isconcluded ; 
& ſo it is held,z E!iz.Dyer.And the Court commanded Judgement to 
be entred for thePlaintit,if no cauſe ſhewed cothe contrary tuch a days 


Ackson verſus Kirton, T rin 4. facobi. In Common Pleas an Aion 
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of . Debt brought upon an Obligation, the Condition was, that if Nora, 


e4. would render himſelf roan Arreſt inſuch a place; &c. The De- 
fendant pleads, that by Priviledge of Parliament, thoſe of the:Parlia- 
ment, and their neceſſary Servants ought not. to hearreſted by che 
ſpace of forty Dayes before the Parliament, nor ſiting the Parlia- 
ment, nor forty-Dayesafter ; and ſers forth that 4. was a Servant to 
ſuch a man of cheParliaggent pede & time, ſo that he could not _ 
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der himſelf to be arreſted.; to which the Plaintiff demurrs ; and the 
opinion of the Court was for the Plaintiff ; for A. might render him- 
ſelf, and let it be at their peril], if they will arreſt him. 


Load Arkham verſus o_ Hill. 4. Fac. Action of Debt brought up- 
for the incer- on a Bond, with a Condition to ſtand to the Award, Arbitre- © 
rointy, for be- ment,&c. of Maſter Porley of Grays Inn, ahout the Title of one Co- | 
ing the Judge py. hold Tenement, M, P. awarded, &c. that the Nefendant ſhould 
renee 9. pay tothe Plaintiff fix pounds upon the 21 May, Fac.at ſuch a place, 
plainneſs and £0 Wit, inthe Chuxeh Porch of ({.and further awards that the Plain- 
certainty, tiff by his Deed-ſKbuld releaſe to the Defendant his whole Righr,ec: 
upon the ſai ay of ay at the ſame place upon the payment of | 
the Money : and in another Clauſe of the Award he awarded that 
the Plaintiff ſhould make further Afſfurance to the Defendant for the | 
extinguiſhing of his Title, as ſhould be adviſed, &c. And Telverton | 
moved that this Arbitrement was void, and is in a manner no Award, | 
for it is repugnant and inſenſible ;. for although it be-certain at what ll 
Day the Defendant-fſhould pay the ſix pounds, yet it doth nor appear 
when, nor upon what Day the Plaintiff ſhould releaſe to the Defen- 
dant, for there is no ſuch firſt Day of Hay in the whole Award, and 
it is not bound ortied to any year of the King,fo that it is altogether [| 
incertain; and although it may be colleRed that the Arbitrator did 
intend the 21. Day of <Aay, becauſe it is appointed to be made up- 
| on the-payment of the {ix pounds, which was the 21. ay, yet it 1s | 
#9 .cfts 2 » fxnot expreſſed but onely by way of inference and implication ; and it | 
£7 2) a #16» was objedted, that admit the Awardto be voidin that part, yet it is | | 
| as Pom ele good inthe reſidue, whicly is to be performed by the Plaintiff, to wit, | 
4Þ the making of better aſſurance; to which Telverton anſwered, thar* 
; langy in yan all the Clauſes in one Award are material, and the Clauſe of further 
hour Fans J* aſſurance depends upon the-repugnant Clauſe of the Releaſe to be 
[ſont 1 made; for the Award appoints that the Releaſe is to be made upon 
the {aid firſt Day of ay, whereas no ſuch Day inthe whole Award, 
ſhall be the firſt aſſurance ; and the aſſurances which were-to be made 
by the follovring Clauſe were in the intention of the Arbitrator, to 
be for the ſtrengthning- of the firſt Releaſe, which was: granted ; 
and the Court ſaid, there was much diference between Wills and 
Deeds, and between Arbitrements ;for Deeds, &c. ſhall-be conſtrued 
according. to the intent of the parties, and upon the words to be col- | 
leed our of the Deeds; but an Award, is of the nature-of a Judge- hy 
ment, and Sentence in which oyght to be plainneſſe,and no collefion 
of the intent and: meaning of the"Arbitrators ; for how it ought to 
be his Judgement, and'nor the Judgement of anoth:r upon the words 
of the Arbitrator ;-and Tarfeild 1aid, it had been adjudged, that 
where-the Arbitrator did award, "that one- of the parties ſhould be- 
3G come. p 
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come bound to the other in the fumm of, and no ſumm in certain, but 
a ſpace left forthe ſumm, that it was void : and if an Arbitrement be 
void in one Clauſe, although it be good in all Clauſes, yet it is in Law 
no Award ; for a [Judgement ought to be plain, certain, and perfe&t 
in all things : butif the Arbitrators award, that one of the parties, 
and 7. S. anEſtranger ſhall do ſuch a thing, that is good ; as to the 
party who is within the Submiſſion, and void onely to 7. FS, the 
Eſtranger, 19 £44. 


Thins verſus Gardiner, Paſth. 5. Fac. The Plaintiff being Preſi- 
/ \ dent of the Colledge of Phiſicians in Zoxdox, brought an Aion 


- of Debt againſt the Defendant, for praQtifing Phiſick upon the Char- 


ter made to them by H.8.that none ſhould praftiſe Phiſick in Loxdox, 
nor within ſeven Miles thereof, except ſuch as were authoriſed by 
them, and gives them Authority to impoſe Fines upon ſuch as ſhall 
praQtiſe Phiſick, which Charter was confirmed by A of Parliament in 
14 H.8. and he obtained Judgement. upon the Statute, to recover a 
ſumm for himſelf, and the Colledge, and before Execution the Preſi- 
dent died, and whether the Succeſſor ſhould have Execution, and 
8 E.1. was cited, and divers other Books tq that purpoſe. 


Com verſus Cooks, Paſch.5.Zacobi. An Afton of Debt brought 
upon an Obligation, with a Condition, that the Defendant ſhould 
ſeal ſuch Aſſurances as ſhould be deviſed by the Plaintiff, and that the 
Aſſurance ſhould be of Copy-hold Land ; and the Plaintiff deviſed 
that the Defendant ſhould ſeal a Letter of Attorney made to oneto 
ſurrender the Copy-hold for him, and alſo ſeal one Bond for the in- 
joying thereof ; and the Plaintiff offered theſe Writings to the De- 
fendant to ſeal, and he refuſed, and upon ſuch Refuſall the Plaintiff 
brought his Action, and a Verdi was given for the Plaintiff ; and 
Serjeant Telverton moved in Arreſt of Judgement, that the Plaintiff 
ought nor to have Judgement ; for he ſaid, that the Defendant was 
not bound and compellable to ſeal that Obligation, becauſe it was not 
inLaw any Aſſurance, but a collateral thing ; and the whole Courc 
agreed that ; and therefore being the Action was brought for refufing 
to ſeal the Obligation and Letter of Attorney, and the Judgement 
accordins.it ought to be arreſted : but (ck faid, that Judgement 
ought not to be arreſted, for the Premiſes of the Delaration, it ap- 
peared that he refuſed to ſeal the Letrer of Attorney, and thereupon 
concluded, that it ſhould not be arreſted : and Fenner ſaid, that the 
Letter of Attorney was not any ſuch Aſſurance, as the Law required 
in ſuch Caſe; for when he had made _the Surrender, it ſhould be ac- 
counted the Surrender of him that made the Aſſurance, and he faid, 
he ſhould make a preſent Afurante of it : but Tarfeila was of _ 
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ther opinion, and ſaid, that when the Surrender was made, it ſhall 
be ſaid to be the immediate Snrrender of him that made the Letter of 
Atturney, and ſuch an aſſurance as the Law required, and Yelverton, 
Tuſtice, ſaid, the Letter of Atturney was lame for this cauſe, the 
Letter of Atturney was made to one, for the ſurrendring of ſuch a 
Copy-hold, and did not fay in the Letter of Atrurney for him, and 
in his name, for otherwite, the Copy-hold might be the Copy-hold 
of him that ſurrendred by vertue of the Letter of Atturney, and 
then he ſhould ſurrender his own Copy-hold ; but Tarfeild was of 
another opinion, becauſe he ſaid in the Letter of Acturney, that he 
did conſtitute and appoint, and in his ſtead and place put ſuch a one, 
which words in his ſtead and place, areas full, as if he ſhould have 
ſaid, in his name. | | | 


Ollingworth verſus Huntley, Paſch.5 Jacobi, An Aftion of Debt 

brought upon an Obligation, the Condition,amonsſt many other 
things, contained that the Husband and Wife being Leſlees for life of 
cercain Lands,that if the ſaid Husband and Wife ſhonld levy a Fine to 
an eſtranger, at the Coſts and Charges of an eſtranger,and alſo that 
they ſhould levy a Fine of other Lands, that they allo held for their 
lives to an eſtranger, and it their Charge, then, &c. the Obliger ſayes 
that the-Husband and Wife did offer to levy the Fine, if the eſtran- 
cer, to whom the Fine was to be delivered would bear their Charges, 
the Obligee demurres, and it was adjudged for the Plaintiffe, becauſe 
the levying the ſecond Fine had not any reference to the, other, be- 


- cauſe they are two diſtin ſentences,and theſe words, and alſo make 


them ſo, 


an verſus Somerton, Pa{ch.5. Jacobi, The Plaintiffe being Par- 

ſon of Henley, brought an action of Debt for fix hundred pounds 
upon the Statute of E.6. for not ſetting forth Tirhe of Wood, and 
the Plaintiffe ſhews that the Defendant had cut down two hundred 
loads of Wood, to. the value of two hundred pounds, and faith, the 
tenth part of that did amount to two hundred pounds, and ſo he 
brought his ation for fix hundred pounds upon the Statute, and the 
Plaintiffe was nonſuit, for one fault in his Declaration, for whereas 
he names the price of the Wond to be two hundred pounds, it was 
miſtaken, for it ſhould have been two thouſand pounds, for he deman- 
ded more for the tenth part, then the principall is, by his own ſhew- 
ing, and Taxfeild Juſtice held that Beech by the common Law is not 
Timber, and fo it was adjudged in (ary and Pagets Caſe, and it was 
held, that Tiches ſhall not be paid for Beech above the growth of 
twenty years in a common Countrey for Wood, as in Buckiagham- 


ſhire, for there it is reputed Timber, but in a plentifull COUNEREY, 
| 0 
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of Wood, it is otherwiſe, for there it is not Timber and Tithes ſhall 
be paid for ſnch wood, Silva cedaa, for which Tithes Shall be paid, is 
under the growth of twenty years, but Tithes ſhall be paid for ſuch 
wood which is not Timber, which is above the growth of twenty 


years. 


Ercher verſus Vaughan T rin. 5. ac. AnaQtion of Debt brought 
upon an Obligation for fix pounds thirteen ſhillings eight pence. 
The Defendant demands Oyer of the Obligation, and imparles, and 
after an imparlance the Defendant comes an fayes there was vari- 
ance berween the Plaintifies writ, and the Obligation, for it appear- 


ed by the Obligation thar the Defendant was obliged in vigints nobi- 


lis, and ſo his action ought ro be brought according to the Obli- 
cation, and demands Judgement, if the Plaintiffe ought to have his 
aQion, the Plaintiffe demurres, and it was argued by the Plaintiffes 
counſel], firſt, that it was no variance, for it was ſaid that twenty no- 
bles, and fix pounds thirteen ſhillings eight pence, were all one in 
ſubſtance, if a man de bound to pay a hundred nobles, and brings his 
action for fifty marks, it is not variance, 34 H, 8.12.and 4 E.3.Fitz- 
herbert, Title varians, 102. agrees to that, but if a man be obliged 
to pay certain money in Flemiſh money, he ought to ſhew the per- 
formance of that ſtritly, 9 E4.4.49.and the Plaintiffes counſell ſaid 
that it was variance, it could not be ſhewed after an Imparlance in 


Marks Caſe, Co.5.74. and faid the concluſion of the Defendants: 


Plea to demand Judgement of the Plaintiffe, ought to have his aAi- 


on, was not good, for this Plea was not in barr of the action, bur in. 


abatement of the Writ, and Te/verton, Juſtice, agreed to that, and 


he ſaid when the Obligation was in vigr»tz nobilzs, it ſhall be inten- 
ded twenty nobles, and good. Tarxfeild ſaid, that when there is no 


So00d and apt Latine words, for a thing, & no unapt Latine word is put 
in the Bond for that thing, the Bond is void,as when a man is bound 


in quinque libris, it it was adjudged in Mich. Term, 5 7ac. that 


the Obligation was void, becauſe there was a fit Latine word, and 


that was 9#7»quze, and ſo it was adjudged in the Lord Danvers Caſe, 


where the IndiAment for one blow ſuper capnd, and it was held void, 
becauſe it was an unapt word, and there was a fit and apt word, to 
wit Capst, and VVilliams agreed to this, for he ſaid it was adjudged in 
the common Pleas, between Percroſſe and Toxt, a man was bound in 
a Bond in viginri literis, when it ſhould have been vigints /ibris, and 
adjudged void for the fame cauſe, but after in Hi//ary Term the Plain- 


tiffe had Judgement, becauſe in one Dictionary 063/55 was a Latine- 


word for fix shillings eight pence. 


Ventris 
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Entric verſus Farmer, Trin. 5. Jacobi. A Leaſe was made for 

years, rendering Rent payable at a place of the Land : and the 
Court was moved, whether a Demand of the Rent may not be made 
upon the Land, bur denied by the whole Court ; for they ſaid, that | 
the 4x08 muſt be made at the place of payment, although it be of 
the Land. 


T eld verſus Hunt, Mich. 5. Zacobi. Hant in VYorcefer Court ob- 

rained a Judgement after a Verdict in Debt upon a Contra, for 
twenty Sheep, and after it was removed by a Writ of Error into the 
Kinss Bench, and generall Errors aſſigned : but upon opening the Er- 
rors, it was ſhewed the Court that there was no Declaration in YYVor- 
cefter Court ; for the Declaration was thus, R aphael Hunt complains 
againſt H.Field of a Plea, that he render to him twenty pounds which 
he owes unto him, and unjuſtly detains , and whereof the ſame Plain- 
tiff by AZ. his Attorney, whereas the ſaid Defendant, ec. and 
by Fenner, VVillams, and (ok, it is no Declaration for Default of 
this word Dzc:t, and the ſenſe is imperfet : and although Yelvertor 
objeRed, that a Declaration is ſufficient, if it be goof, to a common 
intent; and Ozer. being writ ſhort, it may be L#eritar, and then it is, 
and whereof the ſame complaines ;, but the Court held that 
would not help, for it is not certain to whom the word 7dews ſhould 
refer, whether to the Plaintiff or Defendant, and of the two it 
ſhould rather refer to the Defendant which is the next Antecedent ; 
and the Court held it matter of ſubſtance which is wanting, and 
therefore naught ; but if it had been 4. and whereof the ſame R g- 
phael quer. being writ ſhort, it had heen good ; for becauſe the party 
Plaintiff is certainly named, and then 2xey. could have no other 
ſenſe then Pwxeritar, and Judgement reverſed, which mark. 


Arriſen verſus Fulftow, Mich. 5. Facobi. The Plaintiff brought | 


Action of Debt for fourſcore and ſix pounds, in the Common 
Pleas, againſt 7. Harriſon, and the Capias was continued accordingly 
againſt T, Harriſon, bur the Play. capias was againſt William Harri- 
ſon, which was the very name of the Defendant, and that was but for 
fourſcore and five pounds, which varied from the firſt Entry; and 
william Harriſon appeared upon the Exigent, and the Plaintiff de- 
clares againſt William, and he pleads, and they are at Iſſue by the 
name of william, and a Verdid for the Plaintiff, and Judgement ac- 
cordingly againſt Filiam, and upon a Writ of Error it was aſſigned 
for Error, that the Original did not maintain the Proceedings, for the 
Original is againſt Tho. and the Proceedings againſt illiam : and the 
Plaintiffs Counſel would have excuſed it, becauſe the Judgement being 


againſt 7/:/;ars, and the Original againſt Tho. as it is certified, it can- 
not 


ot 
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not bethe Original againſt liam, and ſo the Judgement againft 
william being without Original it is aided by the Statute after a Ver- 
did : but the Court held it to be Error; forthere is great Difference 
between no Original and a naughty Original; for the want of an 
Original is helped, but not a vitious Original, and Judgement was re- 
verſed ; for upon Diminurion alleadged, that this Original was certi- 
fied as the Original in that Suit, or elle there was no Obt alt at all. 


| res” verſus Hamfrey, Mich. 5. Facobi. Lothbury and his Wife 
Adminiſtratrix of JF. R. brought an Aion of Nebt as Admi- 
niſtrator upon an Obligation of forty Marks, dated 4. April, 38 £1iz. 
made by the Defendant to the Inteſtate, 1. the Defendant pleades 
that Ridge the Inteſtate. OFober, the firſt Zacobi. made his Will, 
and made the Defendant his Executor, and deviſed the Obliga- 
tion, and the Money therein contained to one H. Son of the Defen- 
dant, and died, after whoſe Death the Defendant takes upon him the 
burthen of the Executorſhip, and adminiſters divers Goods of R j4- 
ges, and that heis ready to aver this : to which Plea the Plaintiff de- 
murrs generally, and adjudged for the Plaintiff; for the Defendants 
Plea is not good without a.Traverſe, that R zdge died inteſtate. For 
the Aftion 15 brought as Adminiſtrator, and they count upona dying 
inteſtate, and that being the ground of the Action ought to be tra- 
verſed, asit is 9 H.6.7. Debt brought againſt one as Adminiſtrator 
of 7. andcounts thar ?. died inteſtate ; the Defendant pleads that 7. 
made his Will, and made him Executor, and keld no Plea without a 
Traverſe; and the ſame Law, 7 H.6.13. Debt brought againſt one R, 
Executorof R_the Defendant pleads that R. died noi at ſuch a 
place, and heid no Plea ;z for if the Plaintiff maintain that R. mace 
the Defendant Executor, and the other ſay, that R. died inceſtate 
at ſuch a place, this makes no Iſſue, and therefore the Defendant 
ought to traverſe that R, died inteſtate without that, that he made 
him Executor, and 4 H.7.13. the very Caſe in queſtion is adjudged, 
that ſuch a Plea in Barr is not good, without a Traverſe, to wit, to ſay 
without that, that R. died inteſtate, according to the 3 H 7.14. and 
this was agreed by the whole Court without Argument. 


Or verſus Sell, Mich. Jac. (heyney as Executor of (heyny, 
brought an Action of Debt upon an Obligation againſt Se/,8& the 
caſe was,that the Teſtator had put himſelf as an Apprentice to Se/ for 
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ſeven years, and Sell bound himſelf ro pay to his Apprentice, his Exe- 


cutors,or Aſlignes 10/.at the time of the end or determination of his 
Apprentiſhip,the Apprentice ſerves (ix years, and then dies,and it was 
moved by Towſe that the Money was due at the time of his Death, 
becauſe then his Apprentiſhip ended, for he ſaid, if a man makea 


co 
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to the Leſſee ten pounds at the end and expiration of his Term, and 
within thoſe years the Leſſor infeoffes the Leſſee, ſo the term expires, 
and the ten. pounds ſhould be paid inſtantly ; but {ok denied that 
Caſe, becauſe the Leſſee haſtened the end of his terme ; bur he faid, 
that if a man leaſe Land to another for ſeven years, if the Leſſee 
ſhould ſo long live, and the Leſſor oblige himſelf to pay ten pounds 
atthe end of his terme, and he die within ſeven years, there he was 
of opinion, the Money was preſently due upon his Death, but in the 


principal caſe,ghe whole Court held, the chief Juſtice being abſent,that 
the Obligation was diſcharged,and that theMoney ſhould notbe paid. 


A, VG44 verſus Spencer, Mich. 9. Facobi. The Plaintiff brought an 
'V. Aftion of Debt for Tithes of Wood upon the Statute of 
2 E.6. and ForFer argued, that Judgement ought not to be given for 
the Plaintiff, becauſe the Plaintiff did not ſhew in his Plaint that he 
was Parſon ; for he ought to bring his Action according-to that name 
that he claimed the Tithes Dy, and this ought to be expreſſed in the 
Dwueritar, and therefore if a man bring his Adon to recover any 
thing, as Heir, Execucor, or Sheriff, he ought to name himſelf ſo in 


the 2zeritar, 30 Hs. & 9 Haq. but Towſe faid, the fame Exception 


was taken between Merrick and Peters, and diſallowed. Fleming 
Juſtice ſaid, that if it had been by Writ he muſt have ſhewed ir, bur 
need not, it being by Plaint, if the truth appear in that, and if a man 
bring his Action as Aſſignee, he need not ſhew it in his Plaint, if the 
truth appearin the Declaration, but it is otherwiſe in an Origina]), 
and a Plaintiffe in Kings Bench, as an originall, bur nox in all things, 
and if thePlaint be incertain, the Nefendant in that Court ſhall plead 
in Abatement of the Plaint, as co an Original in the Common Pleas; 
and at laſt rwo Preſidents were ſhewen, one between {hampion and 
Hill, and the other between Merrick, and Fright, that were allowed 
without naming of «the-Plaintiff Retr in the 2weritar, and Judge- 
ment was given forthe Plaintiff by the whole Courr. 
Note, it was agreed by all the Court of Kings Bench, 2ich. 5.7ac. 
and hath many times been ruled, that if a man ſell his Tithes for 
ears by word, it is good ; but if the Parſon agree that one ſhall have 
bis Tithes for ſeven years by word, it is not good, by the opinion of 


_ Flemisg Cheif Juſtice, becauſe it amounts to a Leaſe ; and he held. 
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ſtrongly, that Tithes cannot be leaſed for years without a Deed. 


N06 verſus Hwnt, Hill. 5. 7ac. (ob ſued a Prohibition in the Com- 
mon Pleas againſt Hy: Parſon. of D. in Kext, and ſuggeſts a 
Mears demanai, as to part of the Tithes demanded againſt him in 
the Spiritual Court, and as to the reſidue ſuggeſts a Contra, execu- 
ted and performed between him and the Parſon, in fatisfaRion of the 


relidue. 
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reſidue, and becauſe he proved not his Suggeſtion within ſix Moneths, 
Hunt the Parſon had a Conſultation, and Cofts aſſeſſed by the Courr 
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co fifty ſhillings, and Damages fifty ſhillings by the Statute of the 


2 £.6, they ſhall bedoubled, but in truth no Judgement was given to 
recover them, becauſe theſe words, Yidelicet, 1deo conſfiderat. fuit gd. 
recuperet, was omitted : yet Hazt thinking that all was certain and 
perfet, brought an Aion of Debt in the Common Pleas for the 
Coſts, &-c. and declared of all the matter above, and that the Dama- 


ges were aſſeſſed, upon which it was adjudged, that he ſhould reco- 


Yer, &c. and that the Coſts were not paid, Per quod Afio, cc. And 
had a Judgement againſt (4%, by Non ſum informat. and thereupon 
Cob brought his Writ of Error, as well in the Record and Proceſle, 
ec. of the Prohibition, as of the Record and Proceſle in the Action 
of Debt for the Coſts, and aſſigne the general Error : but Telvertor 
aſſignes two Errors in ſpecial ; firſt, that there was no Judgement in 
the Prohibition for Recovery of the Coſts, but onely an Afﬀeſſement 
vf Coſts without any more, which is not ſufficient ; for the Aſſeſſe- 
ment of Coſts onely is but matter of Office in Court, but rio Judge- 
ment of Court to binde, which was confeſſed by the whole Court. 
The ſecond Error was that no Coſts ought to be aſſeſſed or adjudged 
in the Cauſe above, becauſe the Prohibition is grounded ſolely upon 
the Modres decimanadi, which needs proof, and upon the Contra be. 
tween the parties, which requires no proof ; and the Suggeſtion being 
intire, and part of it needing no proof, they could not give any Coſts, 
for that is onely, where the whole matter in the Suggeſtion needs 
proof; andtherefore the mixing the Contrat with the manner of 
Tithing priviledges the whole, as to the matter of Coſts : but they 
might grant a Conſultation, as to that part of the Suggeſtion which 
concerned the manner of Tithing, but not for the reſt, which was 
Sranted by the whole Court, and fo both the Judgements were re- 
verſed, which mark. Pep 


Arkham verſus Meollinenx, Hill. 1. Fac. Meollinenx ſued out 
ME. Original inthe Common Pleas in an Adtion of Debt upon a 
Bond againſt 2/arkbam, by the name of oh» Markham, Alderman 
de D. and all the mean Procefle are continued againſt him by the 
name of Alderman Markham he appeared, and the Plaintiff decla- 
red againſt him by the name of Markham of D. Eſquire, and after- 
wards the parties were at Iſſue, and it was found for the Plaintiff, and 
Judgement entred ; and it was reverſed by Writ of Error, becauſe it 
did not appear that, that 2arkham was the fame Aſarkbam, againſt 
whom the Original was proſecuted, and the Procefle continued, but 
it ſeemed rather that he was another perſon by reaſon of his ſeverall 
Additions of Alderman and Eſquire>which mark. 
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& pr verſus {"o/lins, Paſch. 6. Jacobi, The Plaintiff bronglit an 
\ FAttion of Debr upon the Statute, for not ſetting forth of Tithes, 
and ſhews that he is Parſon of the Pariſh Church of Little Lavar, 
in Com. Eſſex, and that the Defendant had ſo many Acres within the 
Pariſh of Zirrle Lavor, ſowed with Wheat, whereof the tenth ſe- 
vered from the ninth part came to eight and twenty pounds, and 
ſhews that the Defendant at Little Lavor aforeſaid took and carried 
away the Wheat without ſetting forth the Tiches, contrary to the 


Statute, by reaſon whereof he forfeited threeſcore Pounds, and upon _ 


XN debet pleaded it was found for the Plaintiff, and moved in Arreſt 
of Judgement; firſt, that rhe Statute was miſ-recited, for whereas the 
the Plaintiff declared, that the 4. Novemb. 2 E.6. it was inaRed, it 
was ſaid, that there was no ſuch Statute ; for the Parliament com- 
menced x E.6. and continued by prorogation untill the 4. Novemb. 
2 E.6. and therefore the Plaintiff was miſtiken in that, but that Ex- 
ception was not allowed, for there were an hundred Prefidents a- 
Sainſt it; and in reſpe& of the continual uſe in that form, as the 
Plaintiff had declared, the Court ſaid, that they would not alter it, 
for that was to diſturb all the Judgements that were ever given in 
that Court. And ſecondly, it was objeted, that the matter was miſ- 
tried, and there ought to be a new Triall, becauſe the Yerire facias 


was of Parva Lavar, whereas by their pretence it ought to have been 


of the Pariſh of Little Lavar, to which Telverton made Anſwer, 
that the Triall was well enough, for by that Acton no Tithe is de- 


__manded nor recovered, but the Defendant is onely puniſhed for his 


Contempt againſt the Statute, in nor ſetting forth his Tithe, and the 


wrong done co the Plaintiff complained of, is laid onely inthe Vil- 
- lage of Little Lavor, and not in the Pariſh ; for all the places in the 


Declaration where the Pariſh is named, are onely matter of Con- 
veyanceand inducement. to the Action, and not of the ſubſtance, for 
the ſubſtance is onely that where the wrong and grievance is done to 
the Plaintitf,and that ariſes onely in Parua Lavor,which was-granted 
by the whole Court upon a grand Debate, at ſeverall Dayes, and 
Judgement was given for the Plaintiff.: and the like Judgement was 
given between Barnard and Coferdamin an Aftion upon the ſame 
Statute, upon the laſt point for the Venn; and this hath been twice 
adjudged ; but in Cofterdams Caſe which concerned the Earl of C/ax- 
rickard, with whom Telverton was of Councel, it was reſolved, that if 
the Iſſue be upon the cuſtome of Tirhing, and that it be found a- 
Sainſt che Defendant, he ſhall pay the value expreſſed by the Plaintiff 
in his Declaration ; for. becauſe by the collateral matter pleaded in 


Barr, the Declaration is in whule confeſſed. 
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Mith verſus Smith Trin.6 Jacobi one Biſſe made X. his Wife, and 


—_ his Sonne, being one year old Executors and X. ſolely pro- 
ved the Will, and afterwards married the Plaintiff, and they two 
brought an Action of Debt as Executors againſt the Defendant, and 
the Defendant pleads in abatement of the Bill, that John» was made 
Executor with X. and is yet in life, and not named, the Plaintiffes 
reply, that 70h» was but of the age of one year, and that X.proved 
the Will, and had Adminiſtration committed to her during the mino- 
rity, and that 7ohz is, and was at the time of the Writ purchaſed 
within the age of ſeventeen years, and upon that ZNelvertoy demur- 
red, and adjudged for the Defendant that the Bill ſhould abate, for 
both of them in truth were Executors, and ought to be named inthe 
Aion, and although by the Adminiſtration granted during the mi- 
nority, K. had the full power, yet the Infant ought to be named, , he 
being Executor, 


NOmerſall verſus eAch, Trin. 6. Jacobi, The Defendant brought 
'an Action of Debt againſt che Defendant as Adminiſtrator of her 
Husband, upon two former Judgements given in two Actions of Debt 
againſt the inteſtate, and ſhews the recoveries, the Defendant pleads 
that the inteſtate entred into a recogniſance 35 El. in Chancery to Sir 
Henry Bechel,and ſhows,that after the judgements had by the Plzin- 
tiff, Sir 7, obtained a Judgement againſt the inteſtate, upon the Re- 
cogniſance, and that fhe hath not aſſets ro ſatisfie the Plaintiff of the 
inteſtates Goods, beyond Goods that are chargeable and liable to 
the Judgement upon the Recogniſance, to which Plea the Plaintiff 
demurres, and by Fennor and # i/!iams juſtifies the Plea in Barr was 
g00d ;. for although the Plaintiffes Judgements mentioned in his A- 
Rions are before Sir HY, Judgement, yer becauſe the Plaintiff by his 
AQtion doth not demand Execution of the Judgements, but onely his 
Debt recovered, for this Action brought it as an originall, and in the 
ſame Court, as if he did demand the Debt upon the firſt Obligation, 
and therefore becauſe the Plaintiff had not ſued our a Scire facias, to 
execute the firſt Judgements, but had proſecuted, a new originall 


the Plea is good and allowable, as it had been upon the. ſaid Ob- 


I:gation, but Yeluerton and _ were of a contrary opinion, 
for the Plea had not been good againſt the inteſtate himſelf, an i the 
Executor or Adminiſtrator repreſents his perſon, and therefore the 
Plea is not good, but onely in excuſe of a Devaſtavit, and they were 
of opinion, that the Action brought by the Plaintiff, was in nature of 
a Scire facias, for he demanded the Debt in another courſe, then it 
was at firſt, for that Debt which was but matter of eſcripr, is now be- 
come by the Judgement to be Debt upon Record, and of ſo high a na- 
cure, that the Judgement being in Force, he can.neyer have an Action 
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upon the Obligation which is adjuged in Higgins Caſe, Co. 6 Rep.but 
Cook doubted, and the Plaintiff dying, the Court di41 not reſolve. 


AZ verſus Baily XMich.6.7acobi. Apleton as Executor of Aple- 
zo brought an Action of Debt againſt Zaily for the Arrerages 
of diverſe Rents 2s well Copy-hold Rents, as Free-hold Rents per- 
taining to a Mannor, whereof the Teſtator was ſeiſed and thereof di- 
ed ſeiſed, and the Rents were nor paid to himinhis life time, by rea- 
ſon whereof they belonged to the Plaintiff as Executor : And the 
Defendant though he was requeſted had not paid againſt the form 
of the Statute of the 32 H.8. And the Court, that the Action, did 
not ly for the Arrerages of Copy-hold Land, for the Statute of the 
32 H.8.doth not extend to them, but only to Rents out of Free Land. 
Secondly, It lies not for the Rent of free Land, becauſe the Plaintiff 
hath not ſhewed in his Declaration that the Defendant had attorned 
to the Teſtator in his life. And although in pleading it is good to al- 
ledge a Feofiment of a Mannor, without pleading any Livery, or of a= 
ny Attornment of Tenements, but when the Rent of any Free-hold 
Land comes in Debate it behoves both the Owner of the Mannor and 
and his Executer that demands it, to convey the privity between the 
Tenant and the Lord which ought to be by attornment;for Rents and 
Services reſt not without Atrornment, which, mark. 


PE verſus Ponnteis Mich.6.7acobi The Plaintiff as Executor 
of Peirſon brought an Aftion of Debt againſt 7o. Poxnties of Lox- 
don Merchant, that he ſhould render to him three and thirty pounds 
twelve ſhillings, in that the Defendant 5. O&#. 1598. at Lendon, &+c. 
By his Bill obligatory hath acknowledged himſelf ro owe to the Te- 
ſtator, 1518, Florens, Poliſh, which then amounted to thirty three 
pounds twelve ſhillings to be paid to the Teſtator, Ad /o/ucionem feſts 
purificat, &c. Called (andlemas day next inſuing, and to that pay- 
ment had obliged himſelf by the ſame Bill - And the Plaintiff avers 
that, Preditts ſoluciones dicts fefls parificat, &c, Next after the ma- 
king the Bill were according to the uſe of Merchants the twentieth of 
February 1598. Yet the Defendant had not paid the 1518. Florence, 
Poliſh, or the thirty three pounds twelve 5. to the Teſtator nor to the 
Plaintiff. The Defendant pleads, Non e#t faftum, and found againſt 
him, and moved in arreſt of Judgment ; that the Declaration was 
not £o0d, becauſe firſt the payment of Candlemas is not kuown in our 

Law,but that was not allowed for that which is unknown in ordinary 

intendment is made manifeſt, and helped by the Averment in the 

declaration, becauſe that payment among Merchants is known to be 

upon the twentieth of Febrxary, and the Judges ought to take notice 


of thoſe things that are uſed amongſt Merchants for the A" 
0 
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of traffick, and the rather, becauſe the Defendant doth not deny it, 
but pleads »$: fatwm, by which he confeſſes the Declaration to be 
true in that averment. Secondly it was objected, that as the Caſe is, 
the uſe of Merchants is not materiall, becauſe the Teſtator by any 
thing that appears, was not a Merchant, but it was not allowed, be- 
cauſe the defendant that bound himſelf to pay, was a Merchant, and 
the Teſtator ought to take the Bill, as the defendant would make ir, 
and he choſe to make the payment according tothe uſe of Merchants 
and not according to the Ordinary intercourſe between party and 
party, which mark this by the whole Court. 


"F41bot verſus Godbo!d, Mich.6. Jac.Goabold 28 Eliz.ſealed a Bill 

co the Plaintiff made in this manner,,emorandum,that I have re- 
ceived of Edw.T albot,who was the Plaintiffes Teſtator,to the uſe of 
my Maſter, Mr. Serjeant Gazay the ſum of forty ponnds to be paid 
at Ach. following, the Plaintiffe brought an Action of Debt upon 
this Bill, and declared verbatim as the Bill was, and demanded the 
four pounJ, to whick Declaration the Defendant demurred, and his 
pretence was as he ſuppoſed, becauſe he had received the money but 


as 4 fervant to anothers uſe, and ſo he 0ught not to be charged as a. 
principall Debtor,for the Bill is but a Teſtimony of the Receit, as is- 
the 1 H. 6.and 2 H.6. in account,for there an Indenture teſtifying 
the Receit which under Seal did not alter the nature of the firſt ac-- 
count, but it was adjudged for the Plaintiff, for alchough the firſt 


part of the Bill witnefſe the Receit to be to anothers uſe, yet in the 
laſt clauſe of the Bill, for the payment of the money, he doth not 
fay to be repaid by his Maſter, for then it would not charge him, but 
the clauſe is generall to be repaid, which of neceſlity ought to bind 


him that ſealed, for otherwiſe the party shall looſe his Nebt, becauſe- 


he had no remedy againſt Serjeant foury, and becauſe the Debt ap- 
pears to bedue, it shall be intended to go onely in ſatisfaction of a 
due Debt which mark. ps 


| Lexander, verſus Lamb, Mich. 6 Jacobs, the Plaintiff brought 
{Yan Attion of Debt upon an Obligation: of forty pounds againſt 
Lamb, as Executor, P. the Defendant pleads that P. in his life time 
was indebted to him in forty pounds due Debt, and that the goods 
of the Teſtator to the value of ten pounds came tothe Defendants 
hands, which he retained towards ſatisfaction of his Debt, and aver- 
red that no more-goods beyond the goods to the value of ten pounds 
came to his hands to be adminiſtred, the Plaintiffe replyed and shew- 


_ ed that the Defendant is Executor in his own wrong to P. and that 


he hath many other goods of P. to be adminiſtred art F. in-the 
County of WNorfotk, and concludes, & hoc paratam eff verificare,c. 
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the Defendant rejoyns, and demands judgement, if the Plaintiffe 
Shall be admitted to ſay that the Defendant is Executor of his own 
wrong, ſeeing by his Declaration he had affirmed him to be Executoe 
of the Teſtament, the Plaintiffe demurres in Law to this Plea, and 
as to the matcer in Law, all the Court was for the Plaintiff, for he 
may well reply that the Defendant is Executor of his own wrong, 
notwihſtandins the Declaration, for there is no other form of decla- 
ring as is adjudged in {oxlts Caſe, 5 Rep.fol 30.but the whole Courc 
held the whole Plea to be diſcontinued, for the Defendant having 
pleaded as to the Goods to the value of ten pounds, which he retat- 
ned in his hands for a Debt due to him, and that he had no other 
Goods, and concludes, hoc paratum eſt definire, which is not good, 
for he ought ro-have ſaid, &- hoc petit quod inquiratur per patriam,for 
there beins a ſurpluſage of che Goods denied by the Defendant, and 
urged by the Plaintiff, it ought ro come in ifſue,bur could not by rea- 
ſon of the 111 concluſion, but in the ſame Term between Feſt the 
Plaintiff, and Laze Defendant, ef demanded four pounds Debt 
againſt Layxe, as Executor, as ahove, and all che reſt of the Plea, is 
as above, and Judgement was given for the Plaintiff, becauſe the De- 
fendant had confeſſed Goods to the value of ten pounds in his hands, 
which 'was more then the Defendant demanded, and therefore al- 
though by Judgement of Law, an Executor of his own wrong can- 
not retain Goods to pay himſelf, and alchough the other proceed- 
ings in the Plea are naught, yet Judgement ſhall onely be given upon 
the confeſſion of the Defendant, and ſo it was entered with Mark. 


Reen verſus Eden, AMich.6 Facobi, The Plaintift brought an A- 

Aion of Debt upon an Obligation for a hundred pourds, dated 
September the third, 1 Fac. the Condition was, that if the Defen- 
dant the fourth of September, anne 20 facebi, pay a hundred pounds 
to 7.S. at ſuch a place, and alſo ſave the Plaintiff harmleſſe from any 
ſuit which ſhould be brought againſt the Plaintiff, by reaſon of the 
Bond, in which he was bound to ?.S. as Surety for the Defendant, 
then, &c. the Defendant pleaded, thar true it was, that he by his Ob- 
ligation bearing Date September the third x Fac.did become bound 
to the Plaintiff in two hundred pounds, but further ſaid that the ſaid 
Obligation was not delivered as the Defendants deed untill the ſe- 
venteenth of September, inthe ſecond year of King James, and then 
it was firft delivered, and further ſayes that he had found the Plain- 
tit harmleſſe, &c.to which plea,the Plaintiffe demurres, and adjud- 
ed for the plaintiff, for the Bond mentioned in the Declaration 1s not 
anſwered, -for the plaintiffe indeed, ſhows that the Nefendant was 
obliged to him by his Obligation, bearing date the ſame Day, &c. 


which is laid to be a perfeR Bond, the ſame day as the Plainciff m— 
| an 


_ 
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and then for the Defendant to come and fay that it was firſt delivered 
the ſeventeenth of September 20 7acobs, which isa year after, is no 
good Argument, but naught without taking a traverſe; without that 
it was madethethird of September 10 7acobi. Secondly, as the De- 
fendant hath pleaded, he hath made part of the Condition idle, and 
vain, for by the Condition it appears, that there is a Condition for 
the payment of a hundred pounds at a Day to come,to wit the fourth 
of September, in the ſecond year, and now the Defendant by his 
Plea hath made the Day of payment, paſſed before he ſuppoſes the 


-Bond to be delivered, within a manner takes away the effe& of the 


Plaintiffs ſuit, and if the Condition had not ſtood upon two Branch- 
es, but uponone onely, and the Defendant will plead the Delivery 
after the Condition becomes impoſlible to be performed, then is the 
Obligation become ſingle for the whole two hundred pounds, which 
mark, by the whole Court. 


Arret verlus Fletcher, Paſch. 7 Facebi, The Plaintiff brought an 71f the Plainif 
Action of Debt upon an Obligation of five hundred pounds,with ſ#gr n0 breach 
a Condition to ſtand to the Award of 7.S. and .D. ſo that, &c. - ſhall — 
the Defendant pleads if the Arbitrator made no Award, the Plaintiff poo A 
replies, and ſhews the Award made werbatim,and concludes that they hath a Verditt. 
had made an Award, and doth not aflign any breach. The Defen- 
dant rejoyns, that the Award pleaded, is not the Deed-of the Ar- 
bitrators, and Iſſne being joyned upon that, there was a Verdid for 
the Plaintiff, and Zelverto» moved in arreſt of Judgement, becauſe 
the Plaintiff in his replication had not aſſigned any breach of the A- 
ward, and ſo had ſhewed no cauſe of Action, for the replication is 
not for any Debt, but is guided by. the Condition, and is for the per- 


formance of a collaterall thing, to wit of an Award and although the 


Defendant had not anſwered any thing to the breach,if it had been af- 
ſigned, yet the Court ought to be ſatisfied that the Plaintifle had 
good cauſe of Afton to recover , otherwiſe they. ſhould not give 
Judgement, and although a Verdi is given for the Plaintiff, yet this 
imperfeRion in the Replication, 1s matter of ſubſtance, and is not 
helped by the Statute, by the opinion of the whole Court, except 
Juſtice /illiams. 


| op. Foſter, Mich.7 7acobi. Action of Debt brought for Rent reſerved 
Rent, the cauſe was thus, the Plaintiff leaſed certain Lands to the 4: Michaclmas 
Defendant,at Wich.1 Facobi for five years, yielding and paying Rent 7," —_ 
at our Lady Day, and Mich: yearly, or within ten dayes after, and = at Mb 
for rent behind at the laſt 21:ch. the Plaintiff declares, as for Rent elmas, * 
due at the Feaſt of Saint Michael, and prima facie, it ſeemed to the 
whole Court, but Crook, that the Aftion would not ly, but = 

_ the 
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the Rent for the laſt quarter -was gone, for it was not due at AZ:chael- 


»as,as the Plaintiff had declared,tor his own, ſhewing it is payable, 
and reſerved at Michaelmas,or within ten dayes after, & although the 
Leſſee might pay it at Michaelmas Day, yet it is not any Debt which 
lies in demand by any AQtion, untill the ten dayesbe paſſed, and the 
reſervation being the Lefſors AR, it ſhall be taken moſt ſtrongly a- 
gainſt himſelf, and although the end of the Term is at Michaelmas, 
before the ten dayes, untill which time the Rent is not due, and be- 
cauſe at that time the Term is ended, the Leſſor ſhall looſe his Rent ; 
as if a Leſſor die before Michaelmas Day,the Executor ſhall not have 
the Rent, but the Heir by diſcent, as incident to the Reverſion, and 
if the Leſſee ſhould pay the Rent to the Leſſor at Aichaelmas day, 
and the Leſſor ſhould dye before the tenth Day, his Heir, being a 
Ward to the King, the King ſhall have it again,for of Right it ought 
not to be paid untill the tenth day, according to the 44 E. 3. but 
this Caſe being moved again in H:/lary Term, Fleming, Fenner and 
Zelverton, changed their opinion,and held that the Leſſor ſhould have 
the Rent, for it was reſerved yearly, and the ten dayes ſhall be ex- 
pounded to give liberty to the Leſſee within the Term, for his eaſe 
to protra& the payment, but becauſe the ten dayes after the laſt X7;- 
chaelmas are out of the Term, rather then the Leſſor ſhall looſe his 
Rent yearly, the Law rejeds the laſt ten dayes. 


 FOlinenx verſus Molinenx, Hill. 7 Facoebi. An Aftion of Debt 
Lbrought againſt Zo. upon an Obligation,as Heir to his father, 
the Defendant pleads, that he hath nothing by diſcent, bus twenty 
Acres in D. in ſach a County, the Plaintiff replies, that the Defen- 
dant had more Land by diſcent in F. to wit, ſo many Acres, and up- 
on this they are at Iſſue, and found for the Defendant, that he had 
nothing by diſcent in S. by reaſon of which the Plaintiff could reco- 
ver, and had his Judgement to have Execution of the twenty Acres 
in D.upon which Judgement in the Common Pleas, the Defendant 
brought his Writ of Error, and aſſigned for Error a diſcontinuance 
inthe Record of the Plea, from Eaſter Term, to Aichaelmas Term 
after, and whether this were helped by the Statute, of 13 Z1:z. be- 
cauſe it was after a Verdi was the queſtion, and adjudged to be out 
of the Statute, and that it was Error, for the Judgement was not 
grounded upon the Verdid, but onely upon the confeſſion of the De- 
fendant of Aſſetts, and the Verdi was nothing to the purpoſe, but 
to make the Defendants confeſſion more ſtrong, and therefore the 
Statute of the 18 of Z/iz.is to be intended, when the triall by Ver- 
dic is the means and cauſe of the Judgement, which mark; and there- 
fore the Judgement was reverſed, the Law ſeems to be the ſame, if 


the Plainiiff brings an ARtion of Debt fer orty pounds, and _ 
or 
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for twenty pounds upon a Bill, and twenty pounds upon a ox 
tenet, and the Defendant confeſſes the Aon, as to the money bor- 
rowed, and they are at iſſue, as to the money demanded by the Bill, 
which Paſſes alſo for the Plaintif, by reaſon wherof he hath Judgement 
to recover the forty pounds demanded, and the Damages aſleſſed by 
the Jurors, and Coſts intire, inwhich Caſe if there be a diſcontinu- 
ance upon the Roll, it ſeems that all ſhall be reverſed, notwithſtand- 
ing the verdid, for the verdi& is not the onely cauſe of the Judge- 
ment, but the Confeſlion alſo,and the Coſts afleſled intirely for both, 
bur yer inquire of this. 

It was adjudged by the whole Court, that in thoſe Caſes, where 
an Executor is Plaintiff, touching things concerning the Teſtament, 
and is non-ſuited, or the verdid paſſes againſt him, that he ſhallnot 
pay Coſts upon the new Statute of 4 Fac. for the Statute ought to 
have a reaſonable intendment, and it cannot be preſumed to be any 
fault in the Executor, who complains, becauſe he cannot have perfe& 
notice of what his Teſtator did,and ſo it was reſolved alſo by all the 
Judges of the Common Pleas. 


Oodier verſus Fonnce, Trin. $ Jacobi. Founce recovered in the 

common Pleas a hundred and thirty pounds againſt Goedter, in 
Craitino Animar. 6 Jacobs, and the eight and twentieth of Novem- 
ber the fame Term, being the laſt Day of the Term, the Plaintiff pro- 
ved an Elegit againſt Goodier, to the Sheriffs of Loxdox, where the 
Action was laid, and to the County Palatine of LaxcaFer, returnable, 
( raſtino P arificationis, after ; which was granted by the Court, and 
by the Elegit , to the County Palatine, it appeared, that it was 
frounded upon a Teftat. :returned by the Sheriffs of Zoxdon, that 
Goodier had nothing in Loxdoxn, where in truth they never made ſuch 
a Return, and upon that Z/egit by a Jury impannelled before the She- 
riff of Laxcaſter ; a Leaſe of Tirhes was extended for fifty nine years 
then to come, at the value of a hundred pounds, which the Sheriff 
delivered to f. the Plaintiff, as a Chattell of Goodrers, for a hun- 
dred pounds, andreturned it, and that Goodzer had no more Goods, 
ec. and thereupon Goodier brought a Writ of Error in the upper 
Bench, and aſſigned for Error, that no Return was made by the She- 
tifls of London, nor filed inthe common Pleas, as was ſuppoſed in the 
Elegit, and it was adjudged Error, for although the Plaintiff mighe 
have an Elegit, as he deſired in the common Pleas, immediately both 
into Londgn and Lancaſhire, but ſeeing he waived the benefit thereof, 
and grounded his Execution upon a Te#tatam, which was falſe,it was 
Error inthe Execution, for as it appears, 18 H.6.27.and 2 H.6.9. 
that a Teſtatum.is grounded upon a former Return filed, that the par- 
ty had nothing in the County where the Action was brought, and 
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becauſe it appeared upon Record, that the prayer of the Elegits was 
made the eight and twentieth of November,the laſt day of the Term, 
and by the Teſtatam it is ſuppoſed that the Sheriffes of Loxdox had 
returned quindena Martini which is before the eight and twentieth 
of November, that the Defendant hrd nothing in London, which 
ſeemed to be contrary to the Record, yet that is not materiall, but 
makes the matter more vitious, for it may well be, that ſince the 
Jndgement was {rTaſtine animarum, a Teſtatum might not iſſue out 
returnable 2 aindens Martins, and it ſhall be the Plzintiffes faulr 
that he did not file it, and it ſhall be preſumed to be ſuch a Writ, as 
the Plaintiffs own Proceſle doth recite, and note that the whole 
Court did adjudge in this Caſe, that Goodier ſhould he reſtored to 
the Term again,and although it was valued by the Jury, but at a hun- 
dred pounds, and delivered to 7oxrce the Plaintiffto hold as his own 
Goods and Chattells, yet Goodser ſhall have it again from Jomnce,for 
he being the party himſelf, it is in Law but a bare delivery i» ſpecie, 
and therefore ought to be reſtored in ſpecie again, and doth not ab- 
ſolutely alter the property, but attends upon the Execution to be 
good or naught, as the Execution is, and ſo it was adjudged before, 
in Robothams Caſe, andalſo in Woorrells Caſe, as Mr. Noy ſaid to 
Yelverton, but it had been otherwiſe, if the ſute had been to an e- 
ſtranger, by the Sheriff of the Term, fora hundred pounds accord- 
ing to the opinion of 28 Z1:z. Dy. foritis the parties folly, that he 
doth not pay the Judgement, and if ſuch ſales ſhould be made void 
none would buy Goods of the Sheriff, by reaſon whereof, many.Ex-, 
ecutions would remain undone, and this by the opinion of the whole 
Court. 


—_— verſus Newſam and his Wife, Ich.s Zacobs, The Plaintiff, 
as Son and Heire of Geo. S. his father, brought an Aon of Debt 
againſt the Defendant for twenty Marks,and declares that his father, 
April the twenty ſeventh, 25 Ez, leaſed to the Defendant one 
houſe,ec.in B.in the County of Bedford, from XMichaelmas next fol- 
lowing, for one and twenty years, yeilding and paying during the 
Term, if the Father ſhould ſo long live, thirty pounds at our Lady 
day, and 2ichaelmas, by equall portions, and yeelding and paying 
to the Heires and Afſignes of the Father after his death twenty 
Marks, at the Termes aforeſaid, by vertue whereof the Defendant 
entred, and occupie1 from Michaelmas 35 Eliz. ec. the Father 
dyed the fourth of May 7 xr. at B. and becauſe twenty Marks for 
a half years Rent were behinde, the Action was brought, the Defen- 
dant demurred to the Declaration, and adjudged againſt the Plain- 
tiff, for the clauſe by which the Court is reſerved to the Heirs,gives 
but twenty Marks for the whole year, and not twenty Marks _ 
i | Kg Fs. al 
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| a year, and therefore the Plaintiff had miſtaken his demand in ſuing 
| for twenty Marks, for one half year, (for theſe words ad Termines 
prdiftos ) are onely the time of payment of the twenty Marks which 
were to be paid as the thirty pounds were,and although in the clauſe 
that reſerved the Rent to the Heirs, the words (by equallportions ) 
were omitted, yet the Law will ſupply them, as it isin the 13 H.g. 
Awvowry 2.40. Rent granted to be taken at two Termes of the year, 
and they named it ſhall be intended by equall portions, although the 
Deed makes mention of that, for the reſervation being the AR of 
the Leſſor, ſhall be taken moſt ſtrongly againſt him and his Heirs,and 
therefore ſhall have but twenty Marks for all the whole year, and no 
more, as in Perkzns 22, two tenements in common make a Leaſe, ren- 
dring ten ſhillings, it ſhall be five ſhillings to each of them arch 
171. according to it the ſecond cauſe of the Judgement was becauſe 
the Plaintiff brought this Action as Heire to his Father, and doth 
not ſhew in his Declaration, that the Reverſion deſcends to him, and 
| the Rent demanded, is incident to the Reverſion diſcended, and fo 
\ the Plaintiff doth not make any Title to have the Rent, which mark, 
| and. Judgement was given, that-the Plaintiff ſhould take nothing 
by his Bill. 


| "Eale verſus Sheffeild T rin. 8. facobi rotulos. 782. The Plaintiff 
N brought an Action of Debt = an obliartion for fourteen —— 

pounds, the condition was that if the Defendant ſhould pay ſeven charge of the 
# pounds to the Plaintiff upon the birth-day of the Child of fohn living Obligation, but 
which God ſhall ſend after the Date of the Bond then, &c. The De- E — s 
i fendant pleads, that the Plaintiff after the making of the Obligation ;ye 041;carion. 
3 and before the birth of any Infant of the ſaid ?. living to wit the 1. 
September 7. 7acobi was indebted to the Defendant in one load of 
| Lime to be delivered upon requeſt, and the ſame day it was agreed 
| between them at L. that if the Defendant would diſcharge the Flain- 
tiff of the ſaid load of Lime, that then in- conſideration thereof, the 
Plaintiff would diſcharge the Defendant of the ſaid Obligation, and 
would accept the ſaid load of Lime, which the Plaintiff accepted in 
diſcharge of the Obligation,and did then acquit the Defendant of the 
faid Obligation, and demands Judgement, to which Plea, the Plain- 
| tiff demurres, and adjudged for the Plaintiff for two cauſes, firſt be- 
+ cauſe the Defendant had pleaded his Barr in diſcharge of the Obliga-: 

tion, whereas he ſhould have pleaded it indiſcharge of the ſame con- 

rained in the Condition of the Obligation, for it is not a tDebt ſim- 

ply. by the Obligation, but the performance or breach of the Con- 

dition makes it to be a Debt,for the Obligation is proved by the Con- 

dition, ſo that if the Condition be not diſcharged the Obligation re-- 

mains in his force and the matter in the Barr is not pleaded. in diſ- 
\ —_—_ YRS OO LN charys. 
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charse of the Condition, but of the Obligation, and therefore it is 
not good, which mark. Secondly, it appears that the Condition it 
ſelf cannot be diſcharged ; for the ſeven pounds is not due nor paya- 
ble untill the Birth of the Childe of Fohz living, which is a meer Con- 
tingency, and remote poſlibility, whether he ſhall ever have a Childe 
orno; and therefore it reſting in Contingency, whether it will ever 
be a Debt or no, it cannot be diſcharged ; for a poſſibility cannot be 
releaſed, as it hath been adjudged in (arters Caſe, and it is not to be 
reſembled to the Caſe where the Condition is to pay:Money at a Day 
to come, for that may be diſcharged preſently, for it is preſently a 
Duty, although it be not demandable untill the Day ; and there- 
fore becauſe ir cannot be known whether the Day will ever come 
wherein 7ohz will have a Childe ; and becauſe it is no Debt nor Nu- 
ty, therefore it cannot be diſcharged, by the opinion of the whole 


Court. 


D%#” verſus Keyes, ich. 8, Facobi. The Plaintiff brought an 
Action of Debt upon an Obligation for ten pounds, and declares 
that the Defendant 23. Ofob. 1608. at CAL. became bound to the 
Plaintiff in ten pounds to be paid upon requeſt ; the Defendant de- 
mands Oyer of the Obligation, which was entred 7x hec verba, Ne- 
verint univerſi per preſentes me Thomam Keyes tenerie & firmiter obli- 
garieEdwDodſon,&c. Anno Regni Regine Dom. noftri Facobi,e+c. Rege 
Defenſor ſts de Scotia ſexto & Angliz quadrageſimo ſecundo, 1608. 
And upon this the Defendant demurred, and adjudged for the Plain- 
tiff; for there are two principal things to be contained in one Obliga- 
tion ; firſt, the parties to whom : ſecondly, the ſumm in which one 
party is bound, and they are both here expreſſed ſufficiently co the 
view of the Judges, for both the Obligor, and Obligee, are well na- 
med, and alſo the ſumm is well expreſſed to be ten pounds, but thoſe 
words, by which it may be gathered, that the party intends to binde 
himſelf, are found in. falſe Latine , Videlicer, (tenerie & obligarie ) 
in which words there is onely an e. too much ; and it is true, 
falſe Latine , as it is, 10 H.7. ſhall abate a Writ, becauſe the 
party may purchaſe a new Writ, but it ſhall not overthrow an 
Obligation ; for the party cannot be again bound when he will : and 
although there is no ſuch year of the Reign of the King, as of Scor- 
land, the ſixth, &c. it is not material, for it is good, though it have a 


falſe Date, as13 H.7. Kely,and the party may ſurmiſe a Date in his 


Declaration, and it is good, and the Defendant muſt anſwer to the 
Bond, and not to the Pate, and the Law is the ſame, if it have an im- 
poſſible Dare, as the 3o. of February, whereas there is but eight and 
twenty Dayes in February,yet it is good: but in the principal Caſe it is 


helped by the Year of our Lord which is certain,and ſufficient,and tke 
i Declaration 
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Declaration good, which had omitted the year of the King, and put 
in the year of our Lord, and Judgement was given by the opini- 
on of the whole Court. 


Awes verſus Leader, Hill. $ 7acebi» Hawes brought an Aion 

Lof Debt againſt Leader Adminiſtrator of Cook ſox, the Caſe was 

T homas (ookſen, the nineteenth of February, 20 Facobi, for twenty 

pounds paid into the Defendants hands by the Plaintiff, grants all his 

Goods mentioned in a Scedule annexed to the Deed, and gives poſ- 

ſeſſion of the goods by a Platter,and the goods remained in his houſe, 
as they were before, to be carried away upon demand by the Plaintif, 
and covenants that the inteſtate, his Adminiſtrators, &c. ſhould 

ſafely keep them. and quietly deliver them, and to perform that co- 
venant, the inteſtate binds himſelfin forty pounds to the Plaintiff,and 
afterwards Cooksoz died, and the Plaintiff, the ſixteenth of arch, 
the ſixth of King James, demanded the goods of the Defendant, be- 
ing Adminiſtrator, and he wonld not deliver them, by reaſon where- 
of the Plaintiff brought his Aftion, and in his Declaration ſhews, 5x: 
ſpecie,what goods were contained in the Scedule,the Defendant pleads 
the Statute of the 13 E/:z. of fraudulent Deeds and gifts, ec. and 
further ſayes that (ookFoz the inteftate,the twelfth of February, 7a- 
cobi, was indebted unto divers perſons, and names them in ſeverall 
ſummes, amounting to a hundred pounds, and being ſo indebted the 
nineteenth of February, 2 7acobs, made the Deed of gift, as is a- 
bove declared, being then of thoſe and other goods poſſeſſed a- 
mounting to fourſcore pounds and no more, and that it was made by 
fraud, and covin, between {"0ks0n and the Plaintiff, to the intent to 
deceive his Creditors named, and ſhewes how that Cooksoz, notwith- 
ſtanding the Deed of gifr, occupied, and uſed the Goods all his life, 
and died, and that Adminiſtration was committed to the Defendant, 
the Plaintiff replies, that the Defendant had aſſets in his hands, to fa- 
tisfie the Nebts demanded, and'further ſayes that the Deed of gift 


was made upon good conſiderations,upon which they were at iſsue. 


and at triall at Huntington Aſſiſes, Cook, rejeed the Triall, becauſe 
the Iſsue was not well joyned, and a Replender ordered, upon which 
the Defendant pleaded as is above, and the Plaintiffe demurred, and 
adjudged for the Plaintiff, firſt becauſe the Defendant had not aver- 
red in his Barr, that the Debts due, yet certain, unpaid to the 
Creditors named, for there was four years time between the Deed 
of gifc made, and the death of rhe inteſtate,in which time the Debts 
might well be preſumed to be ſatisfied. Secondly, the Defendant did 
not ſhew that the Debts due to the ſuppoſed Creditors were by ſpeci- 
alty, and then the matter of his Plea is not good, for the Defen- 
dant cannot plead ſuch a Plea, but to excuſe himſelf of a —_ 
an 
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and that could not be as this Caſe is, for he being Adminiſtrator is not. 
chargeable with the Debts, if they be not upon Specialty. Thirdly, 
the Defendant ſuppoſed that it would be a Deva#tavit in him, if he 
ſhould deliver the Goods to the Plaintiff which were contained in 


' the Deed of Gift, but that cannot be, for thoſe Goods in the hands - 


of the Plaintiff are liable to the Creditors, as an Executor of his Wd 
wrong, if the Need of Gift be fraudulent. And fourthly, it may be+- 
the Creditors will never ſue for their Debts, and-by that means the 
Defendant will juſtifie the Detainer of the Goods for ever, which 
would be very inconvenient. But if the Defendant had pleaded a Re- 
coyery by any of the Creditors; and that ſuch Goods to the va- 
lue, &c. had been taken in Execution this had-been a good Plea. 
Fifthly, the Defendant is not ſucha perſon as is inabled by the Statute 
of 13 E!iz. to plead the Plea aforeſaid, for the Statute makes the 


Deed void, as againſt the Credirors, but not againſt the party himſe!f, 


his Executors, or Adminiſtrators, for againſt them it remaines a good 
Deed of Gift, and this by the opinion of the whole Court, 


_ verſus Girling, Paſch. 9, Jacobi. The Plaintiff brought an 
Action of Debt upon a Bond, and the Condition to ſtand to the 
Award of eA.B.C.&-D. of all Attions, Quarrels and Demands, ec. 
ſo that the ſaid Arbitrement were made in writing, before ſuch a Day 
by the ſaid eL. B.C.& D. or by any two of them under their 
hands, &c. The Defendant pleads that the ſaid eZ. B. C. & D. nor 
any two of them made no Award : the Plaintiff replies, that e. and 
B. two of the Arbitrators, before the Day, by writing under their 
hands, ec. made an Award, and ſet forth the Award, and aſſigned a 
Breach in the Defendant for not paying of three pounds at a Day paſt 
limited by the Award, to which the Defendant demurrs, and it was 
adjudged the Plaintiff; and the Queſtion was, whether the Award 
made by e. and B, alone were good or no, becauſe the Submiſſion 
was to four named, and in the Premiſes of the Condition the De- 
fendant is bound to ſtand to the Award of four alſo, yet it was ad- 
judged by the Court upon conſideration had upon every part of the 
Condition that the Award made-by two alone is good; for the Arbi- 
trators are made Judges by the aſſent and eletion of the Parties, and 
it appears that the parties put their truſt not in the four joyntly, 
but joyntly and ſeverally,and the 1ta quod,&c.is an explanation of all 
the Condition that they four or any two of them = arbitrate all 
matters between them, and ſo much appears, 2 R.3-18. wheretwo 
of one part, andone of another part put themſelves to the Award of 
I. $. now by this Submiſſion 7. S. may arbitrate as well any matters 
between the two parties of one part, as between them, and the third 
becauſe in the intent of the parties the end of their Submiſſion was 
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to have peace and quietneſſe : and 4 H.4.40. the Condition of a Re: 

cogniſance was, that if eLF. A. ſhall ſtand and abide the Award of 

four, named three, or two of them, of all matters, &c, whichis a = 

divifion of their power ; and obſerve in the principal Caſe, that untill __ © 

the [ta qzed, comes the Condition is not perfeQ, for all the Condi- on wn renfente 


_ WMibuc one Senrence.. 


BY verſus King,T ring. facobs, The Plaintiff brought an Aion py. - 
of Debt upon a Bond for three hundred pounds, with a Condi- 
tion, that the Defendant ſhould perform all Covenancs, Clauſes, Pay- 
ments, and Agreements,contained in one Deed poll of the ſame Date, 
made by the: Defendant to the Plaintiff, the Defendant by way of 
Plea ſets forth the Deed poll, i» hec verba, in which Deed was con- 
tained one Grant and Bargain, and ſale of certain Lands made by the 
Plaintiff to the Defendant for one hundred pounds paid, and two 
hundred pounds to be paid, in which Deed there was one Proviſo, 
that if the Defendant ſhould not pay for the Plaintiffto one ?. S. 
forty pounds, to f. D. forty pounds, &-c.at ſuch a Day, that then the 
Bargain and Sale ſhould be void : andthe Defendant pleads that he 
had performed all the Covenants, &c. compriſed in the Deed : the 
Plaintiff aſſigned a Breach-for the not'paying of forty pounds at the 
Day, according to the Proviſo ; and the Defendant demurrs, and ad- 
judged for the Defendant by the whole Court ; for the Condition 
bindes the Defendant to perform other Payments then ſuch as the 
Defendant is bound by the Deed to perform, for the Obligation was 
made but for the ſtrengthning of the Deed, and the Deed requires 
not any.compulſory Payments to be made, but leaves it to the will of 
the Defendant, or to make the payments ſpecified in the Proviſo, or 
in Default thereof to forfeit the Land to the Plaintiff, and therefore 
it appears that it was not the intent and meaning of the parties to 
make an Obligation with a Condition repugnant to it, and contrary 
to the Deed poll of Bargain of Sale, and by this means the Payment 
of forty pounds to f. S. which is made voluntary by the Deed poll, 
ſhall be made compulſory by the Obligation : but the word: (Pay- 
ments) in the Condition of the Obligation ſhall have relation onely 
ro ſuch payments contained in the Deed poll which are compulſory to 
the Defendant, and not otherwiſe ; and becauſe the neglect of the 
payment of forty pounds to ?. $. aſſigned for the Breach is denied to Fe 
be voluntary for the Defendant to pay or not, to which the Condt- 
tion of the Obligation cannot in any reaſonable conſtruRion extend, 


therefore it was adjudged apainft the Plaintiff, 
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| Oolby verſus Perlby, Afich. 9: Jacobi. An Aion of Debt 

y y brought upon a Leaſe for years, the Plaintiff derives his Title 
by the grant of the Reverſion, by way of bargain and Sale in Fee 
from the firſt Leſsor, and declares that by an Indenture of ſuch a 
Pate, one grants bargains, and ſells for money the Reverſion to him 
in Fee, which Indencure was inrolled ſuch a day, according & 


form of the Statute, and becauſe he ſhewed not in his Declaration iff 


what Court it was inrolled, and the Statute of 27 H. 8. Parles, of 
many ſevyerall Courts,and that it is no reaſon to put the Leſsee to ſuch 
an infinite labour co ſearch in: all Courts, as well at Feftmirfter, as 
inthe Countrey with the Clerk of the Peace, and for this cauſe af- 
ter averdid, a nil capiat per Billam entred by the whole Court. 


IR George Savill, verſus (andiſs Hill. 9 Fac. The old Counteſſe 


of Shrew:sbury, had a Verdi againft Save/, and upon a challenge 
of the Sheriff on the Plaintiffs part of the County of Derby, the 


Tenure was directed to the Coroners, who returned all the Writs, 


and at the Aſliſes, a Tales was awarded, and: the name of. one of 
them of the Tales was Gregory Grigſon, &c. and by poſtes returned 
by the Clerks of the Afiſe in the Common Pleas, the Tales was 
returned to be by the Sheriff, but in. the entring up the Judgement 


it was made by the Coroners, and the name of the man of the Tales, 


by the Clerk of the Aſſiſe, was reſtored according to his right name 
Gregory, but entred in the Roll, by the name of George, and upon 
that Judgement Savil/ w_—_— a Writ of Error, which depended ten 
years and more, and the firſt Plaintiff, who was the Counteſſe of 


Shrewsbary died, this matter being indiſcuſſed, and andiſ» as Ex- | 


ecutor to the Counteſle, revived all by Scire facias why he ſhould 
not have Execution, and after many debates, the. Judgement was 
reverſed for three cauſes : firſt becauſe upon the Pannell of the Ju- 
rors names, after the twenty four Jurors werenamed, at the foot of 
the Pannel], two names were added to the Jurors, which in truth 
were the men- of the Tales, but no mention was made that they 
were the names of the Jurors, impannelled, de zovo, according to the 


| formof the Statute,which ought to be,for at the Common Law the 


Juſtices of aſliſe cannot grant any Tales, to ſupply the default of the. 
firſt Jurors,bur it is given _ by the Statute of the 35. H.8.which or- 
dains that their names ſhall be added to the-firſt Pannell, and this 


cannot be diſcerned to be done accordingly, if ſuch a ſtile and Title 


be not made over their names viz. nowina farator. de noto-appoſite(e- 
cundam formam Statnts, to _— what is done by the Common- 
Law, and what'by the aid of the Statute, and alſo the Coroners 


nzmes ought to be added to the Tales, at the bottom of the Pannell, 
and mn this Caſe, their names were onely-.indorſed, which was upon 
the 
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the Return of the firſt Pannell, and although divers Preſidents were 
ſhown to the Court, wherein the names of the ſurors de »ovo appo= 
poſit. &c. were united upon the Pannell, yet the Court did not re- 
sard them, becauſe'it ſeemedthat they paſſed in filence without de- 
bate had upon them, the ſecond cauſe was becauſe it appeared by 
the Return of the = that the Tales were returned by the She- 
rif, which is error ia the firſt Proceſſe to the Coroners, and although 
in the Entry in the Common Pleas of the Judgement,it is made tobe 
by the Coroners, yet it is not helped in this Caſe, for the warrant of 
the Roll is the Clerk of the Aſliſes Certificate, and thus is that, the 
Tales was returned by the Sheriff, and the Court cannot intend it to 
be otherwiſe then is certified, and thirdly the name of the Juror in 
the Tales, which is, Gregory is made inthe Entry of the Judgement 
to be George, and although the will ſhall be amended in this point 
according to the Certificate of the poſtea, then in the other point of 
the Return of the Tales by the Sheriff, it is not amendable, and fo 
- error every way, and the Judgement was reverſed by the whole 
oure, 


R zapes, verſus Enion Hillary. 9 Fac. The Plaintiff declares, how pe 
Bic and the Defendant, F pf tenth A-»o 7. ſubmitted a7 ec 
themſelves to the Award of S.R.Bodenham,who awarded they ſhould money to be 
be friends,and that the Defendant ſhould pay the Plaintiff ten pounds paidataday 
at Miaſummer following, at ſach a place, and the ten pounds being *2 £9 "2 Soy 
unpaid, the Plaintiff brought his Aftion, the Defendant pleads in "_— wu 
Barr a releaſe made by the Plaintiff to him, of all demands which was * ”" 
made, the tenth .of e{pril, before Midſummer, when the Debt 
was to be paid, and the releaſe was of all demands, from the begin- 
ning of the world, untill the centh of e4pri/, and ſhows the Re- 
leaſe to the Court, to which the Plaintiff demurres and adjudged a- 
cainſt the Plaintiff, for although the ſum of Money awarded is not 
grounded upon any precedent Debt or contra between the parties, 
yet by the opinion of the Court it liesin demand preſently, and the 
Plaintiff might aſſign it by his will, and the Executor ſhould have it, 
and by the ſpirituall Law, Adminiſtration may be granted of it, be- 
fore the day of payment, if the Plaintif dye before, yet it is not re- 
coverable before Midſummer, nor will any Aion ly: for it, but it 
isa duty preſently by the Award, andas the award is perfe& preſent- 
ly as ſoon as it is pronounced, ſo are all the things contained in the 
Award, if they be not made payable upon a condition precedent on 
the part of one of the Parties, as if an award be made, that if the 
- Plaintif ſhall give to the Nefendant at A4:d/ammey one load of Hay, 

that then upon the Delivery of the Hay, the Defendant ſhould Pay 
the Plaintif ten pounds, inthis caſe the ten pounds cannot be releaſe 
Q 2 before 
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before the Day, for it reſts meerly in a poſſibility and contingency, 
for it kecomes a Duty upon the Delivery of the Hay onely, and nor 
before; and therefore it is like the Caſe, 5 E.4.42. of a Nomine pene 
waiting upon the Rent, which cannot be releaſed untill the Rent be 
behinde, for the not paying the Rent makes the NVomzne pere a Duty ; 
and the Caſe in queſtion is like rhe Caſe, Lzittletox 117. where a man 
is bound to pay Money at a Day to come, for a Releaſe of Actions be- 
forethe Day cuts off the Duty, becauſe by 7 H.7.6. it is a Duty pre- 
ſently, and the Caſe is ſtronger here, becauſe the Releaſe is of all De- 
mands; which obſerve. 


If the Defcn- Organ verſus Sock,, Paſch. 10. Facobi. Sock, brought an Aftion 
dant confeſs be Mes: Debt upon an Obligation of fourteen pounds entred into 
bath Aerts, by e-1r. Morgan, Anno I. Fac. againſt Tho, organ his Adminiſtra- 
riff may | 
»eturn a De- T0r; the Defendant pleads that after the Death of e£-th. and after 
vaſtayit, Adminiſtration was to him committed, to wit, the 16, of September, 
Ann.6. the Plaintiff brought his Original againſt him, of which 
he had no notice nntill the 24. of February Ann.6. before which 
Day the Defendant was upon the Z x#g. for not appearing, which 
E xip. was returnable Tres Paſch. after, and that the 17. of Febr. 
* Which was before the notice, his Letters of Adminiſtration were re- 
- voked by the Archbiſhop, and granted to Rich. 24. the Brother of 
eArth. which R:ich. is now Adminiſtrator, and that he at the time of 
reyoking the Adminiſtration had divers Goods of the Inteſtates.in his 
hands, and ſhews them what they were, to the value of two hundred 
pounds, and that he after the Adminiſtration revoked; and before no- 
tice of the Suit, had delivered them over to R zch. to wit, the 22, of 
February, 6. 7acobi, and that he at the time of the Adminiſtration 
revoked, had fully adminiſtred all the Goods of the Inteſtates, be- 
ſides the Goods delivered to R jzch.&c. The Plaintiff replied, that the 
Adminiſtration was revoked by Covin between the Defendant and' 
Rzch. and upon that they are at Ifſue, and the Fury found it to be 
Covin, by reaſon whereof the Plaintiff had a Judgement to recover 
the Debt and Damages of the Goods and Chattels of the ſaid eArth. 
at the time of his Death, being in his hands, to be levied, and upon 
that Judgement he brought a Writ of Error, and aſſigned for Error, 
that the Judgement ought to be conditional, to wit, to recover the: 
Debt of the Goods of the Inteſtate, if ſo much remain in his hands, 
and not abſolutely. But the Judgement was affirmed by the whole 
Court; for where the Judgement may be final and certain, there it 
ſhall never be conditional. And becauſe it appears by the Defendants 
Plea, that he had two hundred pounds in his hands of the Inteſtates 
Goods, it would be in yain to give Judgement againſt him, if he had 
ſo much in his hands, ſeeing he himſelf hath confeſſed by his Plea, 
| that 
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that he had more in his hands then would fatisfie that Debt ; and if 
the Sheriff could not levy the Debt inthe Defendants hands, he may 
upon the Defendants own ſhewing, without any Damagereturn x 
Devaitavit, and this by the opinion of the whole Court, and then 
there was ſhewed to the Court a Prefident in the Common Pleas to 
that purpoſe.] 


Onghty verſus Fawn, Ach. 11. Zacobi, Fhe- Plaintiff declares 
upon an Obligation.of;an hundred and twenty pounds, dated 

2. Novemb. 43. Eliz. Andthe Condition was, that one £dw. Ale 
by his laſt Will in writing of ſuch a Date, had diſpoſed the Wardfhip 
of the Defendant , whereof the Defendant was poſſeſſed , &c. if 
therefore the Defendant do fave and keep harmleſſe the Plaintiff, e+c; 
from all Charges, and Troubles, &c. which may happen to the Plain- 
tiff, &c. for or by reaſon of the laſt Will of the ſaid' £4: 4. or from 
any thing mentioned in that, touching or concerning one I. Fam, 
or any Legacy or Bequeſt ro her given or bequeathed, or otherwiſe 
from Ed. A. to her due, then the Obligation, &c. The Defendant 
pleads that:ithe Plaintiff was not damnified.” The Piaintiffreplies,'thar 
after the Obligation made, one 2, Smith in the behalf of Fo. and 
E4. A. Sons of the'faid Ed. A. named in the Condition,did'exhibite a 
Bill againſt the Plaintiff, as Adminiſtrator of «MF. in the Chancery, for 
the payment .of the Portions of the faid Sons, to which Bill the 
Plaintiff by way of Anſwer pleaded. fully adminiftred, and for the 
making good thereof, ſets forth :diyers' payments by him:made, and 
amongſt other payments ſhews that he had:payed to 24. Faw, na- 
med inthe Condition, ſixty pounds for a' Legacy due by the Will of 
the ſaid Ed, A. the payment of which fixty pounds was diſallowed 
by that Court, andby rhe Orderof the Chancery, ſixty: five pounds 
paid, for not allowing the firſt-fixty. pounds ro #4..4: the'Son, which 
fixry and fivepounds the Defendant had:nor repaid, though there- 
unto requeſted; . and ſo he-was: dammified ; to: which'Replication the 
Defendant demurrs:3-and the opinrow of the: whole Court after a 
reat Debate,was againſt the Plaintiff, for the Plainpiff_ in his:Replica- 
tion had alleadged ewo Cauſes to inforce his Damage; the firſt was, 
that the Plaintiff it;his Anſwer in- the Chancerybad alleadged the 
payment of {ixty/pounds to: #4F. fora Legacy due torher by the 
Will, and that fach Allegation was rejected by the Courr,of 'Chance- 
ry, and neither of thoſe mattersare certainly alleadged, but by way 


of Implication, andinot exprefly ; forhe ought to:haveſhewrrhat a! 
Legacy: of ſixty. pontids was giver to. 7,'F.: by: the: Will of, Z. 24: 


for although the Will -of E.-;-is recited :1n the/Conditioninthe 
Date, againſt whiclrRecitall the Defendant may-not be admitred'to 
ſay, that he made no ſuch Will, yet the Legacy given to. 24. F. _— 
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recited in the Condition, if not in the General, againſt which the 
Defendant may take a Traverſe, that £4w. A. did not bequeath ſuch a 
Legacy of fixty pounds, and upon that a good Iſſue may be taken. 
And ſecondly, the Plaintiff ſayes, that the payment of the ſaid lixty 
pounds was diſallowed by the Court of Chancery, and doth not ap- 
pear in the Replication where the Chancery was at that time, to wit, 
whether at WefiminFfter, or at any other place, and it is iſſuable and 
triable by a Jury, whether any ſuch Order of Chancery were made or 
not, for the Ocders there are but in Paper, and are not upon Record 
to be tried by Record, but by a Jury: and the Plaintiff perceiving 
the opinion of the Court againſt him, prayed that he mighe diſconti- 
nue his Suit, which was granted by the whole Court ; but 2zere of 
Chis, it being after a Demurrer. 


\ 1 V5 verſus (Clifford, Paſch. 44. Eliz. rotalo 45 3. The Plain- 
| tiff brought an Action of Debt upon an Eſcape againſt sf- 


the Sheriff vup- ford, and declares that one eL. was bound to the Plaintiff in one Re- 


02 ax Eſcape, 


for one taken 


upon a Capias 


upon 4 Recog- 
mance, wn 


cogniſance of a hundred pounds to be paid at a Day, at which Day 
eZ. made Default of Payment, and the Plaintiff ſued out two Scire 


fac. and upon the ſecond Scire fac. a Nthil was returned; and the 
Plaintiff had Judgement to recover ; and afterwards he ſued out a 


adjudged that Levari fac. and a Nihil being returned, the Plaintiff proſecuted a 


zt would not 
lie, 


(apias ad ſatisfaciend. by vertue of which Writ the Defendant being 
then Sheriff took the ſaid 4. and afterwards at D. in the County of 
S. permitted him to go at large ; to which: the Declaration the De- 
fendant demurred. Damport for the Defendant, and he ſhewed the 
cauſe of the Demurrer to be becauſe a ({apias upon the Recogniſance 


Aid not lie ; and he divided the Caſe into two parts, firſt whether a 


{apias would lie in the Caſe; and ſecondly, whether the Sheriff 
would take the Advantage of ſuch a naughty Proceſle ; and as to the 
firſt it ſeemed to him that a {apias would not lie, becauſe it appeared 
by Herberts 5. Repab.fol.12. And Garnons Caſe 5. Rep.fol.88. that 
the Body of the Defendant was not liable to Execution for Debt, by 
the Common Law, but onely in Treſpafſe, where a Fine was due to 
the King, or that he was accountant to the King : and the Plaintiff 
could have no other Proceſle but a'F:ers facias within the year, and if 
the year were paſſed, then he might have a new Original in Debt. 
But now'by the Statute of CAarlbrig, cap.23. And Weftm2.cap.11. 
a { apias _— in Account, and by the 25 E.3.c.17. (apias is given 
in Debt and Detinue,and by the 1 9 H.7.c.9. the like Proceſle is given 


in-Caſfe, as in Debt and Treſpaſſe, and the 23 H.8:c.14. a Capias is gi- 
venina Writ of Annuity and Covenant, but Stzture gives a ( <pis 
in this Caſe, and therefore it remaines as it.was at Common, and by 


that it would not lie, which is alſo apparenc by the Recogniſance, for 
| that 
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that is, that if the Debt ſhall be levied of the Goods and Chattels, 
Lands and Tenements, &c. and doth not meddle with the Body, and 
by an expreſle Authority, 13 &- 14 Eliz. Dier, 306. Puttenhams Caſe 
it is held that.the Chancery.hath no Authority to commit the Defen- 
dant to the Fleet, upon a Recovery ina Scire facias, upon a Recogni= 
fance, becauſe the Body is not liable. And for the ſecond point, it 
ſeemed to him, that the Sheriff ſhould take Advantage of this,which 
ſhould be'as void and as null, whereof a ſtranger may take benefit, 
and to prove this he took this Difference, when a Proceſſe will nor 
lie, and where it is diſorderly awarded, as if an Exigent be ſued out 
before 2 Capias, or an Execution before Judgement ; for if that Pro- 
ceſſe be originally ſuppoſed, there the Proceſle is but erroneous, in 
Dreries Caſe, 8. Rep.142. 34 H.6.2.b, But if the AQtion it ſelf will 
not maintain the Proceſle as a Capias in Formedon, there that Proceſſe 
isas void and null : and he took another Diverſity, when the-Capias 
is taken by the Award of the Court, when Judgement is given that 
he ſhall recover; for in that Caſe it ſhall remain good, untill ir be re- 
verſed, becauſe it ts the A of the Court ; and ſo is Drwries Caſe to 
be intended : bur if the party himſelf rake it, it is at his own peril, 
as here it is; for the Plaintiff hath onely pleaded; that he proſecu- 
ted, &c- which is as void to the party who ſued it out, and he ſhall 
have no benefit of it ; but the Sheriff ſhall.not be puniſhed for falſe 
Impriſonment, becauſe he is not to-examine the illegality or validity 
of the Proceſſe; forthe 1x H.4:36. If a Capias iſſue out without 
any Original : and the party be taken, the Sheriff ſhall not be pu» 
niſhed ; and for theſe Reaſons he prayed Judgement for the Defen- 


dant: Noy was for the Plaintiff, and he agreed, that at the Com-- 


mon Law no Action did lie in this Caſe, as it hath been ſaid ; but he 
was of opinion, that this Caſe is within 25 Z.3.cap.i7. for the in- 
tentfon and drift of the Statute was to give ſpeedy remedy to re- 
cover Debts, and the Aftion is all one inthe eye of the Law, as if 
it had.-been done by Original, which in the equity of the Statute. 
And a Capias lies upon a Recogniſance __ Surety for the 
Peace, and upon a Scire facias againſt' the Bail in the Upper Bench. 


As to Puttenhams Caſe, the Reaſon, becauſe he was not in Execu-. 


tion before. And for the ſecond ObjeQtion, although the Capias 
did not lie, yet it is but Error ; for if the Court had Juriſdiction 
to hold plea of the Cauſe, although the Proceſs be naughtily a- 
warded, it is but Error, of which the Sheriff ſhall not take benefit; 
and therefore if a Woman have: recovered in Dower, and hath 
Damages in the Common Pleas, and thereupon the -party- takes 
a Capias for the Damages, and the party be taken, and ſuffered 
tO go at large, it is an Eſcape, 10 Hen. 7. 23. andif a Capsas be 
awarded in the Common. Fleas , after the- Record. removed , - is 

ut 
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but Error, and ſo ruled, 13. 3. Title Barr, 253. But if the 


Debt brought 

upon a Leaſe 

made to an In- 
ant, 


Courc: hath no JurisdiRion in the cauſe, as a Formedon brought 
inthe upper Bench, as-it:is 3 R,3. 4. or an Appeal inthe Common 
Pleas, of wherea Writ:is'awarded out of the Chancery, returna- 
blein Cheſter, theſe are void, and coram wor 7adice, and there ought 
not to be any, arreſt upon ſuch a Writ, and he cited a Caſe, Tri.3r. 
and 37. E/iz. inthe Exchequer, 7/00dhouſe and Ognells Caſe, ruled ac- 
cordingy, and as concerning the difference taken, there is no other 
form of pleading, bur only, quod proſecatus fuit quoddam,&c.withourt 
ſaying, that it waPby the award of the Court, and the Court at that 
time did ſtrongly incline,that it was but Error at the moſt, but ALich, 
IT 74. It was adjudged by the whole Court,that the Capias could not 
ly,and that it was onely Error,of which the Sheriffe ſhall not take the 


benefit. 


un Caſe, Paſch.11 fac. An Action of Debt brought for ar- 
rearages of Rent, brought againſt R. upon a Leaſe for years, the 
Detend, Tok in Barr, that the time of the Leaſe made, he was with- 
inage, to which the Plaintiff 'demurres, and upon the firſt reading 
of the Record, the'queſtion was whether a Leaſe made to an Infanc 
be void, and it was faid it ſhould be void, otherwiſe, it might be ve- 
ry prejudiciall to Infants, whom the Law intends, not to be of ſuffi- 
cient diſcretion, for the mannaging of Land, and alſo the Rent may 
be greater then the value of the Land, tothe great impoveriſhing of 
the Infant, and took this difference, *where it is for the apparant be- 
nefit of the Infant,a sa Leaſe made by an Infant rendring Rent,and the 
like,. and when it is but an implied benefit, as here, for the Law in- 
tends that every Leaſe is made for the benefit of the Leſſee, although 
prima facie, it ſeems to be but tail and trouble, but the Court held ic 
onely voidable, as Election, forif it be tothe Infants benefit, be that 
benefit apparant or implied, it ſhall be void in no Caſe, prima facie, as 
21 H.6.31.6. but the Infant may at his Election make it void, for he 
ſhall before the Rent day come, refuſe, and waive the Land, an ARi- 
on of Debt will not ly againſt him, for otherwiſe, ſuch. a Leaſe ſhall 
be moreſtrons then any Fine or Record, and great miſcheif would 
inſue, and astathe prejudice;-it well be anſwered, for if. more Rent 
be reſerved, then the value of the Land, he ought to have ſet ic forth, 
that it might have appeared to the ourt, which is not done, for then 
clearly he ſhould not have been bound, for there had been no profit to 


the Infant, as, R #ſſe/ls Caſe is, 5. Rep.. 27. for if an Infant releaſe, 
it is not good, except he hath received the money, and it alſo. appears 
by 21 H.6. that if he did not enter and manure the Land, that an A- 
ion of Debt would not ly againſt him, but the principaJl Caſe was 


without colour, for the Rent, and taking the profits were Land, as 
one 
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one day of the Reſervation,andiſecondly it was not ſhewed, that the 
Rent was of greater value, and thirdly, the Defendant was of full 
age, before the Rent day came. 


| Caſe, Paſch. 11 Fac. Afton of Debt brought by Hig- 

Lins againſt Yel/verton, was of an opinion at the Barr, that if 
one be arreſted, upon a Proceſſe in that Court, and he puts in Bail, 
and afterwards the Plaintiff recovers, that he might, at his EleRtion 
take out his Execution either againſt the principall, or Bail, but if he 
took the Bail,or arreſted him, or had him in Execution for the Debt, 
although he had nor full ſatisfaction, he could not meddle with 
the Plaintiff, but if two be Bail, although one bee in Execution 
yet he may take the other alſo, and Cegeridge, Juſtice, was of the 
ſame opinion, and Haz the ſecondary, ſaid it was the daily praQtice 
there, and ſo if the principall be in Execution, he cannot take the 
Bail. 


Hake verſus Sandilands, 11 Facobi. The Plaintiff brought 
an Action of Debt upon an Obligation for forty pounds againſt 
the Defendant, who demanded Oyer of the Condition, and after- 
wards pleads that the Obligation was made and delivered by him, and 
one 4. who is ſtill living at D, and demands Judgement of the Writ, 
to which the Plaintiff demnrres the words of the Obligation, were 
Noverint univerſi, &c. adquam ſolucionem bene & fideliter faciend. 
Obligamus nos vel quemlibet noſtram. And whether this was, ſhould 
be accounted a.-Writ, Obligation, or Severall, at the Eleftion of 
the Plaintiffe , was the queſtion, and Ger. Cook, was of opinion, 
that it ſhould be brought againſt both, and his onely reaſon was, 
that at moſt the Plaintiffe had but an Election, for the word (vel ) 
could not be taken for (et) asitis 11 H, 7. 13. a Grant made to 
?.S.atf.D. is void , and 20 H. 6. grant to-two, to them, or 
to the Heires of one of them, is not good, and then if he had on- 
ly an EleQion, he hath made that already, for the Defendant hath 
pleaded and averred, that is, was made by two, joyntly by the ap- 
pearance, whereof he hath agreed to take it accordingly, but Telver- 
ton argued inthis manner, that although the words in an Obligati- 
on be not proper and apt, yet if they be ſubſtantiall, ic is enough, 
and therefore 28 H. 8.19. utrumque noftram 1s adjudged good, and 
the 21 R. 2. 939. ad quam quidem ſolucionem obligamnus nos, & ſingu- 
los noſtrum, is adjudged ſeverall and joint and for a dire authority 
he cited 7 H.4-66. where an Obligation was,nes,vel alterum poſtrum, 
and the Plaintiff brought ſeverall Precipes, and adjudged good, that 
he might make it ſeverall or joynt, and all the Judges were clearly of 
an opinion, that the Aion was well brought, for as it hath been _ 

R the 
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One may take 
his Executio," 
either againſt 
the principal 
or Bail at E- 
lefion. 


An Afion of 
Debt brought 
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Obligamus 
nos, vel 
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the Plaintiff had his EleRion, and that Elecion would be ſaid tobe 

executed by the joynt Delivery, for there was no cauſe to make Ele- 

Aion untill the Bond was perfected, and therefore though one deli- 

- yers it at one time,and the other at another, yet the Plaintiff may have 

a capat ah if he will, for the EleRtion 1s in bringing the ARjon, 
S, 


and the words, (vel) and (&+) are but Synonimaes, and Champions 
Caſe, Plowden 286. (&) is taken for (vel) and the 21 E.3.29. in 
Mallories Cale, (#) is taken for (and, therefore they gave Judge- 
ment chat. the Defendant ſhould anſwer over. 


"Aftion of Debt | *rmnrry verſus Shield, Trip. 11 7acobi, and adjudged Paſch. 12 
upon an Obliga- Þ. Jacobi. Freeman brought an Action of Debt upon an Obligation 
tronto perform againſt Shield, and proved Oyer of the Condition, which was that, if 
--»-noes gy the Defendant ſhould ſtand to the Award, and Arbitrement of 
affened for e4- ?. S. that then, &c. the Defendant pleads that the Arbitrators, a- 
bibiting a chan- Warded, that whereas there was no ſuit in the Chancery, depending 
cery Bul, and againſt the Plaintift for divers matters, that the Plaintiff ſhould be 
adiudged vo, acquitted of that ſuit, and of allthe matters contained in the ſame 
Breath. Bil}, and the Defendant further alledges, that he did not make any 
proſecution of the ſaid Bill, but: that the Plaintiff lands acquit- 

| ted thereof, the Plaintiff replies that the Defendant after the ſaid 

Award ſuch a year and day, did exhibit a new Bill which did con- 

tain the ſame matter which the firſt Bill had, and ſet forth at large, 

both the Bills, by which it appeared to the Court that it was ſo, to 

which Plea the Defendant Demurres, and the cauſe of the Demur- 

rer onely was, becauſe the Plaintiff had pleaded, that the Defendant 

had exhibited 2 new Bill, but had not alledged any Proceſle taken 

forth upon the ſame Bill, and if this be a breach of the award is the 

queſtion, Govix was for the Plaintiff, and he was of opinion, that it 

was a breach for the words were quod ſftaret acquietatus, and to be 

acquitted is not onely to be intended of an aQuall diſturbance or 
moleſtation, but if the party be put in fright, or is liable to any Pro- 

ceſle, it is a breach, 8 Ed. 4-27. a Condition to ſave one harmleſle, 

if a Capias be awarded againſt him, although it be not executed,yer 

it is a forfeiture of the Bond, nay, thoughit was never delivered to 

the Sheriff, for otherwiſe the Plaintiff ſhould be in continuall care & 

trouble, for fear leſt the Defendant ſhould do it,and fo the Defendant 

may dally with him a long time,which ſhal be miſchievous, & there- 

fore, it may be reſembled ro 9 H. 7. where if a man ſell a thing with 

warranty to pay for it at a day tocome, if the thing ſolid be corrupt, 

the party.may have his Action of deceit, before the day of payment, 

becauſe it is in the others power to bring his Aion, and ſo it isin the 

Defendants power to ſerve the Plaintiff with Proceſſe when he plea- 


ſes, and therefore it isa breach, Coventry for the Defendant ; firſt 


becauſe, 


ths. — 


ATions of Debt, 


becauſe it is no ſuchProceſs as can prejudice,for neither'soods nor BoZ 
dy ſhall be taken,and therefore is not like the Cafes before cited. And 
ſecondly,it is not ſuch a proceſs as our law reſpes or regards,for a Bill 
is but as a Petition: Hazghten Juſtice was of the ſame opinion with the 
reſt of the Judges,but adjourned untill H:4.1 1. ac. and an Exception 
taken, becauſe the Defendant had not anſwered the Declaration, for 
the Condition is that he ſhould be acquitted, & the Defendant plead- 
ed that he hath been acquitced ; and {0% was of opinion that it was 
good, and Paſch.12-7ac. Judgement was given for,the.-Defendant by 
the whole Court. | 
K; ?ping verius Swain, T rin. 11. Jacobi. The Plaintiff brought an 
Action of Debt againſt Swaiz, upon the Statute of 2 E.6. for 


* not ſetting forth of Tithes, and declares, whereas the Plaintiff being 


Proprietor of. the ReQory of B. in the County of, &c. for the term 
of feven years, and that the Defendant was Occupier of Lands with- 
inthe ſame Parifh for ſix moneths by a Deviſe made the tenth of 
March, Anno decimo acobs. And that the Defendant 27. Aug. the 
year aforeſaid did cut his Corn there growing ; and that the tenth of 
September then next following the Defendant being (Sxbair. dift; 
Domini Regs ):carried away the {aid Corn, not ſetting ont the Tenth 
according to:the Statute; and upon a Ni deber pleaded it was found 
for the Plaintiff, and it was moved in Arreſt of Judgement, firſt, be- 
cauſe of the Plaintiffs own ſhewing-he had no cauſe of Action againſt 
the Defendant, for the intereſt of the Defendant in the Land was 
determined, before the Tithes were carried away ; but the Court 
were of opinion, that it was. no Exception, for although his intereſt 
inthe Land was gone, yet he remained Owner of the Corn; for if 
Corn is-cut, although a ſtranger take them away before ſeverance, 
yet an Action will lie againſt him upon this Statute, for otherwiſe the 
intent of the Statute may eaſily be defeated. Another Exception was 
taken, becauſe the Plaintiff ſaid, he was (Szbair. difts Domini Regrs ) 
which: is a Fault incurable ; for the Statute referrs S»b4+7. to his poli- 
tick capacity, but Dt goes to his natural and ſole capacity ; and fo 
the force of the Statute ſhall be determined by his Death ; and for 
this cauſe an IndiAment upon the 8 H.6. Contra pacem ditts Domini, 
had been ſeverall times reverſed - and of this Opinion were three 
Judges, but Haxghton doubted of it, and ſoit was adjourned. 


[Emmiworth verſus Blawe, Trin. 11. Facobi, The Plaintiff brought 

an Action of Debt upon an Obligation, and prayed Oyer of the 

Condition, which was, that he ſhould ſtand to the Arbitrement of 

7.8, of all Suites, Quarrels, Controverſies, and Debates, from the 

beginning of the World untill the making the Obligation, ſo thar 

the Award be made in writing, under the hand and feal of X. = _ 
R 2 ou 
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ATions of Debt, 


ſhould be delivered to the parties before ſuch a Day, ec. and obſerve 
that the Sealing and Nelivery of the Obligation was at twelve a 
clock the firſt of Hay : the Defendant:pleads in Barr, that the Ar- 
bitrators made an Award, and did deliver that'to the parties above- 
ſaid, but ſaid further, that in the morning, and before twelve a clock 
the firſt of Hay aforeſaid, one Debate and Controverſie 'did ariſe 
between the parties, concerning a Treſpaſſe committed by the Plain- 
tiff the ſame morning, of which the Defendant gave notice to the 
Arbitrator, before twelve a clock of the ſaid firſt of Xſ7ay, concerning 
which Treſpaſſe the Arbitrator made no Award, and therefore pre- 
tends the Award to be void, and demands Judgement ; to which the 
Plaintifi demurrs ; and Yelverton being for the Plaintiff, that the 
Plea was not any Anſwer to the Plaintiff, and therefore Judgement 
ought to be given ; for the Plaintiffs Action is grounded upon an Ob- 
ligation, as ſingle, and the thing which helps the Defendant is the 
Condition indorſed, to ſtand to the Award of 5. the which is re- 
Nrained, ſo that it be delivered under the hand and ſeal : and if the 
Defendant will plead the Condition againſt the Plaintiff, he muſt 
plead it to be performed/and executed according to the Submiſſion, by 
the Arbitrator, for elſethe Bond remaines as ſingle : and ſo in this 
Caſe the Defendant pleads,: that the Arbitrator made an Award, and 
that it was delivered by the Arbitrator ;but whether it was delivered 
in writing or under his hand according to t he Submiſſion is not 
pleaded; and therefore it is no Anſwer to the Plaintiff, for he 
hath not pleaded an Award made according'to the. Condition, 
and therefore the Bond is ſingle. Yea (ok, argued for the Defen- 
dant, and ſaid, that the Plaintiff by che Demurrer had confeſſed that 
the Arbitrator had made no Awatd, as the Defendant had pleaded, 
and then he ſha] never have Judgement: for if it may judicially appear 
to the Court, that the Plaintiff had no Cauſe of Action: he ſhall 
never have Judgement ; and that the Plaintiff ought co have averred, 
and joyned with a Traverſe of. that the Defendant pleaded, -to wit, 
that the Arbitrator had made an Award, and delivered it in writing 
under his hand and ſeal without that, &c. and asto the other matter 
of the Treſpaſſe. the ſame Day', and ſo he might have demanded 
Judgement, for his Plea doth but: amount to the general Iſſue, that 
the Arbitrators made no Award: but Yelverton anſwered; that it 
could not be pleaded in any other manner then he had pleaded it, be- 
cauſe he could not traverſe it, becauſe the Defendant himſelf had 
pleaded, that he made an Award : and although the Demurrer con- 
feſle all matters in Deed, yet they areſuch onely as.are well pleaded, 
as Buartons Cale, '5. Rep.69. And alſo! although the Award pleaded 
cannot be intended the ſame Award ſpecified in the Condition, yet 
the Plaintiff had good cauſe of Aion ; and all the Court, - Fleming 
being 


Er ws WOE. 
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being abſent, were of opinion, that the Plaintiff ought to recover for 
the Reaſons before alleadged, 'but as for thiat point whether the Cot 
troverſie that grew. in. the morning” ſhould be: arbitrated, becauſe 
there cannot be'a fration'of *Dayes, it was not argued; nor any opi- 
nion of the Court delivered, onely {ok cited 5 E.4.208. that the 
Arbitsator ought to arbitrate of that, becauſe the Condition was of 
all matters, untill the making the Obligation. 


Heeler verſus Hayden, Tris. 11: Facobs. WW. Parſon of*the 

Church'of e£ brought an ARion of Debt againſt the De- 
fendant for Arrerages of. Rent, and -declared upon a Leaſe made to 
the Defendant for four years, if the Plaintiff-did ſo long live, and 
continue Parſon,&c.and-upon:a' Non demifit pleaded; the Jury found 
an eſpecial Verdi, to wit, that the'Plaintiff-had leaſed it tothe De- 
fendant for four years, if the Plaintiff ſhall ſo long live onely ; and 
whether this Verdi was found for the Plaintiff or Defendant was 
the Queſtion; and {ok Serj: ſeemed that it was found for the Plain- 
tiff ; for the main matter was, that he ſhould leaſe it,” if he ſo long 
lived ;.and the ſubſequent words are of-no effe&, becauſe they con- 
tained no more then.by the-Law was before:ſpoke-of-; for the Law 
ayes, that if he be non-reſident, or if he reſign, or be deprived, that 
the Leaſe ſhall be determined, like to the zo. e{ſ.8. A Leaſe to two, 
and the longeſt Liver of them, and the-1'7 E:3:7.4.. AiLeaſe to one 
of Land and a Houſe for- years, and :that the Lefſts niay make good 
profit of it, this laſt' Clauſe in both-is idle; and Dalider was of the _ 
ſame opinion ; but Ze/verton againſt them, for the Plaintiff had inti-'—. 
tuled himſelf to the Action by ſuch a Cauſe ; and if he fail in thar 
it is his folly, and ſhall not recover ; for the Leaſe upon-which he 'de- 
clared had two Determinations, the firſt by Death, the ſecond by re- 
moving ; and the Jury had found the Leaſe onely upon the firſt De- 
termination, and therefore various-in 'ſubſtance ; and cthereforethe 
Jury. have found againſt the Plaintiff, asif a Leaſe be made by Baron 
and Feme,if they ſhall ſo. long live-& continue married, both of them 
ought to be found. Haxghton to the ſame purpoſe, for whena Parſon 
makes a-Leaſe, if he ſhall ſo-long live, he 'doth take -upon himſelf; 
that he will do no. At by which the: Leaſe ſhall be determined, but 
onely by his Death, for otherwiſe an Aion of Covenant will lie 
againſt him : bur-if the other Clauſe be added, to wit, and fhall fo 
long continue Parſon, then he may reſign, or be non-reſident withour' 
danger, and ſo there is great difference betweenthe Verdi and De-' 
claration, and-it was adjourned the Court, being divided in opi- 
non. | 
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Dower. 


Ich. 6. Jacobi. Dower may be brought as well againſt the 

Heir himſelf, as againſt the: Committee of the Ward : byt 
if an Infant bein Ward to aLord'in Chivalry, the Dower 

ſhall be brought againſt the Guardian in Chivalry. If Dower be 
brought againſt one wha is not Tenant of theFree-hold, the Tenant 
before Judgemebt ſhall be received, and upon Default of the Tenant, 


and after Judgemenc he may falſifie.. 


Ich. 9, Jac. Dower demanded of the third part of Tithes of 
| Wooll and Lamb in three ſeveral Townes, and it was demanded 
of the Court, how the Sheriff ſhould deliver Seifin, and the Court 
held it the beſt way for the Sheriff co. deliver the third part of the 
me part, and the third tenth Lamb , Y4idelicer , the thirtieth 

amb. - A190" 

In Dower againſt the Lord LIorley, the Tenant at the Day of ta- 
king of the Inqueſt after the Jury had appeared, and before the Jury 
were ſworn made Default, and a Pety, Cape was awarded, and the Te- 
nant at the Pay in Banck informed the Court, that the Tenant is but 
Tenant for Tenant for Life;-and that the Reverſion is in one-P. who 


 atthe Return in Banck ought to be received to fave his Title, and the 


Return of the + 


Sheriff ad- 
J«aged inſuf- 
ficient being too 
general, 


Court appointed him at the Return of the Pety Cape to plead his 
Plea. 8 nt 


HE 13. Jacobi. eAllen and his Wife Demandants-ver/ws Walter in 
Dower of a Free-hold in 2\zzden Magna, Munden P arva & B. 
the Sheriff returned Peg. de proſequend, 7. D. R. R. And the Names 
of the Summoners f. D. & R. F. And after the Summons made, and 
by the ſpace of fourteen Dayes and more, before the Return of the 
faid Writ, at the moſt uſual Church Door of Xnnden Magna, where 
part of the Tenements lay upon the 27. of Offoker, being the Lords 
Day, immediately after Sermon ended in that Church, he publikely 
proclaimed all and ſingular things contained in that Writ to be pro- 
claimed according. to the Form of the Statute in that behalf made 
and provided, £. P. Ar. Vic. And Exception was takento the Return, 
becauſe Proclamation was not made at the Doors of the Churches 
where the Lands lay, and the Court held it not neceſſary ; but it was 


ſyflicient to make Proclamation at any of the Churches ; bur the Re- 
curn 


— 


"— 


Daorver. 


turn was inſufficient, becauſe he ſaid, that he had canſed to be Pro- 
claimed all and fingular in that Writ contained, and ſayes not what ; 
and the Demandant releaſed his Default upon the grand Cape. 


pm br verſus (arr. The Tenant in Dower before the value in- 
quired of, and Damages found, brought a Writ of Error, and by 
the opinion of the whole Court a Writ of Error would not lie, for 
the Judgement is not perfe& untill the value be inquired upon. The 
Demand in Dower was of the third part of two Meſſuapes in three 
parts to be divided, and the Judgement was to recover Seifin of the 
third part of the Tenements aforeſaid, with the Appurtenances, to 


hold to him in ſeverally by Meets and Bounds, and adjudged naught ; . 
becauſe they are Tenants in common, and the Judgement oughtto be, 


to hold to him together, and in common; but.if it had been in three 
parts divided, it had been good; 
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ATionus in Ejed ment. | 


brought an Ejefene firme, and a ſpecial Verdi upon a Sur- 
render of Copy-hold Land, which was to the uſe of the ſe- 


i \ Llen verſus Naſh, Hill. 5. Facobi, rotulo 719, The Plaintiff 
cond Son for Life, after the Death of the Tenant and his Heirs, and-ic 


I 27 


No Writ of Ey- 
ror lies until 1 
the value be in- 
quired upon, 


Implication not - 
good in a Sut- 
render, though 
it beina Will. . 


was adjudged not to be good ina Surrender; for though it be good in - 


a Will, yet Implication is not good ina Surrender; and in Copy-hold 
Caſes a Surrender to the uſe, &c. this no.uſe but an Explanation how 


the Land ſhall go ; if the Loxd grant the Land in other manner then 1 


appoint, it is void, if there be found Joynt-tenants, and'one Surren- 
der to the uſe of his Will, it was a Breach of the Joinder, andthe 


Will good. 


Ter verſus Bannafter, T rin. 16. Facobi, rotulo 719. The Plaintiff 

brought an Ejeft:one firme, and declared upona Leaſe made by 
Ed. Kynaftoy ; to which the Defendant pleads not/guilty, and'the 
Plaintiff alleadges a Challenge, that the Wife of the Sheriff is Coſin 
to the Plaintiff, and deſires a Venirefaciae,. to: the Coroners, and the 
Defendant denied it, and:ſo a Yerire was made to the Sheriff; and at 
the Aſliſes the Defendant challenges the Array, becauſe the Pannell 
was arrayed by the Sheriff, who married:the Daughter of the Wife 


of the Leſſor ; and note, the firſt Challenge was made after the Iſſue + 


Jjoyned, and at the Aſſiſes the Defendant challenged as above, and a 
— £0 Demurrer 


Challenge be- 
cauſe the She- 
riff married the - 
Daughter of 
the Leſſors 
Wife, and held 
no cauſe. 
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demurrertoit; and Hutton held, that a —_— conld not be after 
a Challenge, except it were for ſome cauſe that did arife after the chal- 
lenge made, and that the party:ought to rely-upon one cauſe of chal- 
lenge,though he had many cauſes, & obſerve the Defendant could not 


- challengethe'Array untill the Afiſes, bur Husband held that a Chal 
| lenge might be upon a Challenge, but this challenge was adjudged 


naught byall the Judges. 


TT!!! verſus Scale; Trim '3 6 Jacobs rotals"'s5,. 18, the Plaintiff 

Lbroight an'Zje&10ve firms, and declares upon a Demiſe made to 
che Plaimiff by 7. C. - bearingdate ,' the firſt of 7anxary-, anno 15. 
and ſealed and delivered the twelfth of 7anuary following, to hold 
from Chriſtmaſſe, then laſt paſt, for two years, the Jury found a ſpe- 
ciall Verdi; [and found the Leaſe, and a-Letter-of Atturney to exe- 
cute the Leaſe, in this manner, that the-Leſfor was ſeiſed of the Land 
in Fee, and being ſo ſeiſed, he made, ſigned, and ſealed an Indenture 
of a Demiſe of the ſaid Tenements, and found it i» hee werba, this 
Indenture, &c. and they further found that the Leſſor, the ſaid fifth 
day of Zannary, did not deliver the ſaid Indenture of Demiſe to the 
Plaintiff as his Deed, but that the Leſſor the ſaid fifth day of 7a- 
nuary, by his writing, bearing Date the ſame Day, gave full power 
and authority toone C, toenter into all the premiſes-and to take 
poſſeſſion thereof in the name of the Leſſor, and after poſſeſſion ſo 
taken, - to deliver the ſaid Indenture of Demiſe to the Plaintiff, upon 


- anypart of the premiſes in the name of the Lefſor,and find the Letter 


of. Atturney in hec verba, To all &c. whereas, Ithe ſaid ?.C. by my 
Indenture of Leaſe, bearing date with theſe Preſents, have demiſed, 
cranted, and to Farm let, e#c.for and during the Term of two years, 
&c. and they further find, that the faid C, ſuch a day, as Atturney 
to the Leſſor, by vertue of that writing did enter into the Tenements 
aforeſaid,:and took poſſeſſion thereofto the uſe. of the Leſſor, and 
immediately after-poſſefſion ſo taken, the ſaid C. did deliver the faid 
Indenture of Demiſe upon the Tenements, as the Leſſors Deed to 
the Plaintiff, to have, &c. and the doubt was becauſe the Leſfsor in 
the Letter of Attorney, and ſaid that whereas he had demiſed, and if 


_ it werea Demiſe, then the Letter of Attorney was idle, but notwith- 


ſtanding the Court gave Judgement for the Plaintiff, 


T Eeks verſus 2Meſey, An Ejeitione firme brought againſt two, 

and one of them was an eſtranger, and was in the houſe, and 

the principall-would not appear, and che other appeared, and plexded 
20u informat., and the Court was acquainted with the proceedings,and 
the Plaintiff prayed an habere facias poſſeſionem , and the Court told 
the Plaintiff,” that by that Writ and recovery, he could not remove 
| him 
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him that had Right, when a Leaſe is made to bring an Eje&ment of 
Land in divers mens hands, then they muſt enter into one of the par- 
cells and leave one in that place, and then muſt he go unto another 
and leave one there, and ſo of the reſt, and then after he hath 
made the laſt Entry there, he ſeaſeth, and delivereth the Leaſe, and 
then thoſe men that were left there, muſt come out of the Land, and 
this is a good executing of the Leaſe, and Paſch, the ninth of James, 
the Court held that an Ejetment would not ly of Common 'paſture, 


or of Sheep-gate. 


B* amont verſus Cook, Tris. 13 Jacobi. An exception takenin E- 
jeAment, becauſe the Originall was zeffe the very ſame day that 
the EjeAment was made and adjudged good by the whole Court, and 
one Goodbhall brought an originall in Eje&ment againſt H:/, and three 
others, and the Plaintiff counts againſt three of the Defendants,and 
no fmulcum againſt the fourth, and this matter was moved in arreſt 
of Judgement, And the Judgement was ſtayed by the whole Court. 


Oronder, verſus Clerk, Hill, 10 Facobi rotulo, 3315. Aftion upon 

an Eje&ment brought, the Jury found it ſpecially upon a Deviſe, 
the words of the Will were to my right Heires Males and poſte- 
rity of my name, part and part like, the queſtion was, who ſhould 
have the Land, and the Court held, the Land muſt go to the Heire, 
at the Common Law, and not according to the words of the Will, be- 
cauſe they cannot conſiſt with the grounds of Law, a Will muſt be 
conſtrued in all.parts, the brother cannot have it by the Deviſe, be- 
cauſe he is not Heir, and the Daughters cannot, for they are not Heirs 
and poſterity, and therefore, neither of them could have it, becauſe 
they are not Heirs and poſterity, becauſe they that take it muſt be 
Heir and poſterity, for the intent of: a Will muſt be certain and a- 
Sreeable to Law, and there muſt not an intent out of the words 
of the will, be ſought out, and the whole Court held, thatthe Plain- 


tiff was barred. 


7 Oung , verſus Radford, Paſch.to Facobs Rytulo 1515. Adtion 
upon an EjeAment brought, and the Jury found a ſpeci- 
alt Verdi&, and the Caſe was, that Elizabeth Radford , was pol- 
ſeſſed of a houſe full thirty years, and ſhe took a Husband, the Hus- 
band and Wife morgage the Term, the Wife dies, and the Hus- 
band redeems the: Land, and marries another wife,and then dies, and 
makes his Wife Executrix, and ſhe maries the Leſſor. The Defen- 
dant takes Adminiſtration of the Goods of the firſt Woman, and it 
was held void, and Judgement for the Plaintiff, 
| S Petti/on 
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ATions in Fjetment, 


JEtt;/on, verſus Reel, Paſch. 12: Facobi, Rotnlo, 2350. An ejef- 
Pic: brought, and Trial), and Verdi for the Plaintiff, and ex- 
ception taken inarreft of Judgement to the Yenire Facias, becauſe 
this word 7#ratum was omitted, for the Writ was poſwerunt ſe in il- 
lam, and omitted the word 7+ratxm, and this was amended by the 
Court. When a Title is to be tryed npon an EjeAment, and a Leaſe 
to be executed by Letter of Attorney, the courſe is this, that the 
Leſſor do ſeal the Leaſe onely, and the Letter of Attorney, and de- 
liver the-Letter of Attorney, but not the Leaſe, for the Attorney 
muſt deliver that upon the Land: and npon an Ejeament brought 
of Lands in two villages, of a houſe and forty Acres of Land in, 
A. and B. and a fpeciall Entry in the Land, adjoyning to the houſe 
co wit, the putting in of a Horſe,which was drove out of the Land by 
the Defendant, and this was adjudged a good Entry for the Land in 
both the Villages, by the opinion of the whole Court. | 


= verſus Mich. 12 7acobs. The Plaintiff delivers that where- 
as ſucha day and yearat Cxrdworth in theſaid County did de- 
miſe to the Plaintifftwo Acres of Land, with the Appurtenances in 
the Pariſhof C. and the YVenire facias was of the Pariſh of C. and 
after a verdic, exception was taken becauſe it was not of C*awo rth, 
but it was adjudged good by the Court, and to prove the Leaſe made 
Lanheſton an Attorney ſwear, that the Leſſor ſealed the Leaſe, and 
ſubſcribed it, but did not deliverit, and by word gave authority to 
one FF. to enter into the Land, and to deliver the Leaſe upon- the 
Land to the Plaintiff as his Deed, and by that authority he entred, 
and delivered the Leaſe as his Deed to the Plaintiff, and it was ad- 
judged good, 


M Arfy verſus Sparry, Hill.14 Jacobs Rotuls, 1859. An Ejea- 
ment brought ex dimiſſione G. W. and the Originall was 
made ex divifione, and after a Triall, Serjeant Hitchaw moved the 
Court, that the Originall =—_— be amended, and make ex dimi/ſiove, 
and the Court granted it, and the Curſitor was ordered to amend it, 
ind alſo in the end of the Originall, it was written Barnabiam, and 
it ſhould have been Barrabas,and that alſo was ordered to be amend- 
ed by the Court. h 


Radeck verſus ones, T rin. 14 Jacobi. Rotulo 2284.An EjeAment 
brought upon a Demiſe, madeby Cortox Knight, the Defendant 
pleads not guilty, and a Challenge to the Sheriff, and prayes a Yexire 
facias to the Cotoners, becauſe the Sheriff is cozen to.the Plaintiff, 
and ſhews how, and becauſe the Defendant did not deny it, a Yenire 
facias was awarded to the Coroners, and after a verdiR, it mo - 
ledge 
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fedged in arreſt of Judgement, becauſe it was not 2 principall Chal- 
lenge, and a Venire facias de novo, awarded to the Sheriff, 


Arkin verſus Parkin, 13. Hill Jacobs Retalo 979. And EjeAment «;,,,,,.,, "_ 
Pirocoe and verdid, and after a Triall, Exception taken to plead- fd Plea 
ing, of a Deed inrolled, the Action was brought in the County of be naught, yer 
York, and pleaded thus, at infra, [ex menſes tunc proximes ſequent, the Plaintiff 
coram milite uno fuſtic. &C. in Weſt-Ryding, Com. Eborum, ad pa- Par —_ 
cem, &c.conſervand. Aſſign. & W.C. Clerico paris ibidem debito, mo- ſhewed _ 
do de Recor. irrotulat. and Exception was , becauſe the inrollment Title by his re- 


* was not made according to the Form of the Statute, becauſe ir did plication. 


not appear, that the Juſtice before whom the Deed was inrolled,was 
a Juſtice of the Peace, of the County of York, Hur of the Weſt-R;- 
ding, and it was not alledged, that the Land did ly in the eſt-R5- 
ding, and note that the Defendants Plea in Barr, was inſufficient, be- 
cauſe the Defendant did not confeſſe, nor avoid the Count, and the 
Plaintif by his Replication doth not ſhew any Title to the Land, be- 
cauſe it did not paſſe by the inrollment, and ſo he hath loſt his Suit, 
and although the Barr be inſufficient, yet notwitſtanding, the Plain- 
tif ſhall not recover. | 


Reenely verſus Paſſy, Hill 5 Iacobi Rytnlo, $08, An Ejeament The queſtion is 
brought, the Defendant pleads not guilty, and the Jury fonnd it #por the Sta- 
Specially, that one Foodboxſe was ſeiſed of Land in Fee, and did in- ** of 32 H.8 
feof the Husband and Wife, to have and to hold tothe ſaid Husband == » __ by 
and Wife, and the Heirs of their bodies between them tobe begot- 11,yauds du- 
ten, by vertue of which Feofment,the Husband and Wife were ſeiſed ring the cover- 
of the whole Land in Fee Tail, to wit, cc. the Husband infeofs the «ec. | 
youngeſt Sonne of the land in Fee, and afterwards the Husband dies 
and the woman ſurvives, and afterwards ſhe dies before any Entry by 
her made into the Land, and further find the leſſor to be the eldeſt 
ſon, of their bodies, and that the younger Son infeoffed the De- 
fendant; and afterwardsthe eldeſt Sonne entred into the Land, and 
made the leaſe in the Declaration, and whether the Entry of the el- 
deſt Son was lawful}, or no, was the queſtion upon the Statute of 32 
H. 8, that Fines or Feoffements made by the Husband , &+c. du- 
ring coverture be or make any diſcontinuance,&c.or be hurtfull to the 
ſaid wife, or her Heirs,and Sir Edward Cook held, that the Heir is not 
barred of his Entry by the Stature. - 


P27 verſus Knollis, Trin. 6. Jacobi Rotulo 291, An EjeAment  ,, _ 
brought, the Defendant pleaded not guilty, and the Jury found ,,,,, & 1; .,, 
it Specially , and the queſtion is upon the words of the Will, ,vcrth;ow 2 
to wit, And Ifgive to Katharine my. Wife , all the Profits of my #!!. 

= ; Houſes, 
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Houſes and Lands lying and being in the Pariſh of Bs/!:»g, and L, at 
a certain ſtreet there called Broke-ſtreer, and the Jury found that 
there was not any — or Hamlet in the ſaid County called B:/- 
ling,and that the Land ſuppoſed to be deviſed lieth in Byrl5ng-ſtreer 1 
no mans verbal Averment ſhall be taken, or admitted, to be contrary 
to the Will, which is expreſly ſet out in the Will. If I have two The- 
mas to my Sonnes, and Igive it to Thomas, it ſhall be intended my 
youngeſt Son, becauſe my eldeſt Son ſhould have it by Diſcent, the 
Will was held by all the Court to be good. 


_— verſus Ley, Trin. 7: Jacobi, rotulo 2718, A ſpecial Verdi 
| Lin an Ejefione firme, the Queſtion was upon the words of the 
Will, which were, that her Husband had given all to her, and nothing 
from her, and whether theſe words imply a conſent, and ſo an Agree- 
ment to the Deviſe of the Husband or no. And Fofter, Warburton, 
and Walmſley, that it was an Aſſent ; but Sir Edward Cook was of a 
contrary opinion: and note ſhe was made ſole Executrix, and ſhe 
proved the Will, and Juſtice FoFer held-it to be an Aſﬀlent in Law. 
The property of Goods cannot be in obayance, they muſt be in the 
Executor, Adminiſtrator, or Ordinary ; and #arb«rtoz held, that the 
words made an Aſſent,- and ſaid, that when the Bond is delivered to 
oneto-the uſe of another, untill he diſ-aſſent,it is his Deed, but when 
he diſ-aſſenteth, then it is not his Deed, Ab initio : if a Leaſe be 
given by Will to divers, and made one of them his Executor, inthis 
Caſe the Executor muſt make his ſpecial Claime, elſe he muſt have it 
aSExecutor-: and Sir Edward Cook held; that the general Entry, and 
proof of the Will is no Aſſent, ſhe muſt firſt have it as an Executor, 
before ſhe can have it as a Legatee, a Legacy is waiveable ; but if 
the Law work it in me whether I will or no, then I cannot waive it, 
and therefore he held ſhe ſhould enter ſpecially. 


|" Fanes verſus Maſon, Hill. 6. Facobs, rotulo 261 3. AnEjedment 
brought; and the Queſtion grew upon two Cuſtomes, one was 
that the Copy-holder for Life may name to the Lord of the Mannour 
who ſhould be his Succeſſor in the Copy-hold t: and the other that 
the Copy-holder for Life may cut down all the Trees of wrong upon 
the cuſtomary Land : ' and the third Queſtion was, whether the ſe- 
cond Leſſee of the Mannour may take advantage of the pretended 
Forfeiture for cutting down the Trees, by the Law a Copy-holder 
{hall have, houſe-boot, free-boor, and hedge-boot, and common of 
Turbary to burn in his houſe, but he cannot ſell them. A Copy-holder 
by Cuſtome may name his Succefſor, and if the Lord refuſe to admit 
him, the Homage may ſet-a reaſonable Fine, and ſo he ſhall be admit- 
ted. The Leſſee of the Mannour may take advantage of the Forfei- 
Lure 
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ture, but in this Caſe it is no Forfeiture , and the Copy-holder may 


L cut downe Trees, for he hath a greater Eſtate then a ſole Tenant 
; for Life, becauſe he ſhall name ,his Succeſſor : APreſcription-goeth 
| to one man, anda Cuſtometo many ; and Judgement for the De- 
: fendant. 

J 


Aſon verſus Strecher & alios, Paſch. 7. Jacobi, rotulo 606. An 

V LEjeAment brought for the Mannour of P. it was held by the 

Court, that the conſent of a Servant in the abſence of him who is 

poſſeſſed of the Terme ſhall not out his Maſter of the Poſſeſſion, be- 
cauſe the Servant hath no intereſt in the Land. 


"\Ramporne verſus Freſhwater Pach $ 7acobi rotulo 2742. An aQi- Copihold Land 
Hem of Debt brought upon an EjeAment, the Plaintiff was non-ſuit £4770 be de- 
upon his own Evidence becauſe he declared upon a Deviſe made for — —=_ 
three years, and it was confeſſed by the Plaintiff that the Lands were Ji — _ 
Copy-hold Land ,and that the Plaintift had not licenſe to demiſe them ſome. 
for three years neither could he prove; that by any cuſtome he could 
demiſe them forthree years without a licenſe, and ſo the Leſſor was 


taken for a Diſleiſor by the opinion of the Court. 


CH: verſus Randall Trin. 9. fac. rotulo 3299. An EjeAment Record of Ni 
brought againſt R a»dall and his Wife, the Eje&ment made by prius amended 
the Wife and not guilty, pleaded and tried ; and it was moved in Ar- © be ot. 
reſt of Judgment, becauſe the Iſſue was pleaded in this manner, Z: 

dicunt quod ipſi in nullo ſunt calpabiles, &c. And the Eje&ment was 

made by the woman alone, and ought to have been that ſhe was not 

Suilty,and upon examination of the Plea Rol and Record of N;/; pris 

R. it appeared to the Court that the Plea Roll was right but the Record 

þ of Nis prius miſtaken; but Serjeant Barker ſaid that at thetime 

when the Record of Ns prixs was tried, the Plea roll agreed with 

the Record,and was afterwards amended. and alter the prothono- 

| tary confeſſed,that he amended the plea rol, as upon his private exa- 

; mination of the roll but without notice that there was a Record ſent 

| down to try that Iſſue, and therefore the Court ordered that the 

Record of N:/; prizs ſhould be amended according to the Plea roll 

which was done accordingly. 


Y Px: verſus ('hitty Tris. 9. Tac.rotulo 2151, vel 2151. An AQtion of concord with 
ejefment brought, the Nefendant pleads a concord with ſatisfa- /atis/attion a 
| Rion in Bar,the Plaintiff demurs,and it was held by #/:nch and Fofter $004 Plea mn 
a good Plea becauſe the Aon is not only inthe realty for he reco- ©*mm- 


| vers damages and poſſeſſion which are meer Chattells. Secondly , Be- 
cauſe the Pefendant pleads the fatisfaRion as in diſcharge ofthar A- 
| I Riton 
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Aion and all others and ten ſhillings for reſts, arb«rtoz of the ſame 
opinion, and he vouched the like caſe fatisfaftion is good. Plea in a 
© mare impedit wherein a man recovers the preſentation: And Cook 
faid, that in all Actions wherein money or Damages are recoverable 
as well wherein the Defendant might wage his Law as wherein he 
might not, it is a good Plea Paſc.3. facobs rotulo 1033. Eden and 
Blake,but in matters where one Free-hold or Inheritance is recove- 
rable, concord isno Barr and in dower recompence in other Lands or 
Rent is no Barr. But by petition in Chancery, but Rent Ifſuing out of 
the ſame Land demanded is a good Barr ; and in allActions Dare vi 
& armis wherein proceſs of Outlary lies by the common Law, con- 
corderan Award isa good Barr, 38 H.6. title Barr fatisfation in 
treſpaſs by an Eſtranger is a good Barr although it be without notice 
of the treſpaſſor by the opinion of the whole Court. 


Raddock verſus Tones T rin. Jacobs rotulo 2284. An Ejefment 
brought, and declares upon a Leaſe made by x. Cettox Knight, 


it i5,and helped the Defendant pleads not guilty, and makes a challenge and prates a 


by the Statute, 


A feme covert 
cannot make a 
Letter of At- 
zurntey to deli- 
wer a Leaſe 
#pon the Land, 


venire facias to the Coroners becauſe the Sheriff is Cozen to the 
Leſsors Wife which is not a principle challenge but by favour,and af- 
ter a Triall and Verdi it was amended in arreſt of the Judgment 
becauſe it was miſtried and Barker vouched acaſe in the Exchequer 
Chamber, in 43 E/. upon a Writ of Error, between H:ggizs, and 
Spicer, upon aYenive facias, awarded inthe like manner, and it was 
adjudged to be miſtryed, and it was then agreed that miſconvey- 
ance of proceſs is, where one Writ is awarded in place of another to 
an Officer which of right ought to. execute that proceſs, and he re- 
rurns it, this is helped after a Verdi& by the Statute, But if a writ be 
awarded to an Officer who ought not to execute that proceſs,and he 
returns.it, this is a miſtriall and not helped by the Statute and #/ar- 
burton ſaid that Dyer folio 367. To the contrary 15.not Law, two Te- 
nements in Common joyne in a Leaſe for yearsto bring an EjeAmenr 
and declare that whereas they did demiſe the Tenements and it was 
held nought for it is a ſeverall Leaſe of moitiesrand if they had decla- 
red, that one of them had demiſed one moity andthe other another 
moity it had been good. 


Tlſon verſus Rich, Paſch. 44. Eliz. The Husband and Wife 
joyn in a Leaſe by Indenture to e: rendring Rent, and this is 
for years, and make a Letter of Attorney to ſeal and deliver the Leaſe 
upon the Land, which is done accordingly ; e. brings an EjeQment- 
and declares upon a Demiſe made by the Husband and Wife, and up- 
on Evidence to the Jury ruled by Popham, Fenner, and Yelverton, 


that the Leaſe did not maintain the Declaration, for a Woman covert 
| could 


ax. 
a 
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could not make a Letter of Attorney, to deliver a Leaſe npon the 
Land, alchough Rent was reſerved by the Leaſe, and ſo the Warrant 
of Attorney is meerly void, and the Leaſe is onely the Leaſe of the 
Husband, which is not made good by the Declaration, by the opinion 
of the Court. | 


ns verſus (ſ», Paſch. 1. 7acobi. 7.L. leaſed a Houſe for four- 
ſcore years, in which Leaſe there is one Condition, that the Leſſee 
his Executors and Aſlignes ſhould keep and maintainthe Houſe inre- 


paration, and if upon lawfull warning given by the Leſſor, his Heires - 


and Aſſignes, &c, to enter ; the Leſſee for fourſcore years leaſes the 


Houſe to ec. for thirty years ; and A. leaſes it to ;lmore for fifteen * 


years ; the Aſſignee of the Reverſion came to the Houſe, and ſeeing it 
in decay gave warning to #:/meore then poſſeſſed of that Houſe to 
repair it, which was not done within fix Monetks, by reaſon whereof 
the Aſſignee entred for the Condition broken, and upon a Not guilty 
pleaded, the matter before recited was found by a ſpecial Verdi&, 
and adjudged againſt Sir #/://iam Wade the Aſſignee of the Rever- 
ſion, for the warning given to 7/:/more to repair, who was but an un- 
der tenant, was not good, for he was not Aſſignee of the terme, nor 
had bur a pety intereſt under the grand Leaſe, upon whom no Atror- 
ney could be made for the Rent, nor any Adcion of Waſte brought 
againſt him, for there wanted the immediate privity : and inthis Caſe 
there is adifference to be taken between a rent and aCondition for re- 
parations,for theCondition is meerly collateral to the Land,and meer- 
ly perſonal, and therfore warning is not of neceſſity to be given at the 
Houſe, but notice of Reparations ought to be given to the perſon of 
the Leſſee, who had the grand intereſt. And a Difference is to be ta- 


ken between a time certain in which a thing is to be done, and a time - 


incertain ; for in the Caſe of Rent reſerved at a Day certain, Demand 
thereof muſt be made upon the Land onely, becauſe che Land is the 
Debtor ; for Pophams ſaid, that if the Lefſor ſhould come and de- 
mand his Rent, and there ſhould meet with 7. S. a ſtranger, and 
ſhould ſay to 7. S. Pay me my Rent, this is no good Demand of the 
Rent, having miſtaken the perſon who is chargeable with it : but in 
this Caſe one general Demand of Rent, without reference to any 
perſon who is not chargeable, is good. And he was of -ofinion, that if 
a man leaſe Land, rendring Rent for a year, whenſoever the Leſſor 
ſhould demand it, in this Caſe the Leſſor come and demand it before 
the end of the year, his Demand upon the Land is not good, except 
the Leſlee be there alſo; for the time being incertain, when the Lef- 
for will demand it, he ought to give notice to the Leſſee of it. And if 
the Leſſor come to the Leſſee in perſon, and demands the Rent, yer ir 
is not ſufficient; for although notice is tobe giventhe Leſſee in perſon, 

yet 
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yet the Land is the Debtor, and therefore the Law ties the Leſ- 
ſee to the Land, as to the place in which he ſhall be paid ; but if the 
Leſſor ſtay nntill the eud of the year, then the Leſſee at his peril 
ought to attend upon the Land to pay it, for the end of the yearis 
time of payment preſcribed by the Law which was granted, and 
Judgement was given for the Plaintiff, . 


rs S$1denham, Paſch. 4. Facobi. An EjeAment brought by 
che Plaintiff of a Leaſe made of Land by P. and B. and Nor 
guilty pleaded : and the Evidence of the Defendants part was by rea- 
ſon of a Leaſe of the Land in Queſtion, made by the Abbot of 
(leeve, before the Diſsolution to 77. D. and fo. his Wife, and F. their 
Daughter for their Lives by Indenture z. and by the ſame Indenture 
the Abbot covenants, grants, and confirmes to the three Leſsees, that 
the land ſhould remain to the Aſſignee of the Survivor of them for 
ninety years ; Fr, ſurvived, and took to Husband one H://, who the 
20 Eliz. grant their Eſtate for life to 7. S. and all their intereſt in the 
Remainder, and all their power for all the term, and this by mean Af- 
Ggnements came to the Defendant : and whether any intereſt paſsed 
in Remaindor by the Leaſe of the Abbot was the Queſtion; and by 
all the five Judges it was held to be a good intereſt in poſſibility, and 


to be reduced into a certainty in the perſon of the Survivor ;as where 


Land is given to three and the right Heirs of the Survivor, this is a 
good limitation of the Inheritance preſently, but it is in ExpeAancy 
untill the Survivor be known, for then the Fee is executed in him, 
And Pephams vouched a Caſe in his experience, 17 E1;z. in which Ser- 
jeant Baker was of Counſel, and it was a Leaſe was made to Husband 
and Wife for life, and for forty years to the Survivor of them, the 
Husband and Wife joyn in Grant of this Intereſt : and although it 
be certain, one of them ſhall ſurvive, yet the Grant is void, becauſe 
at the time of the Grant there was not any intereſt , but onely a poſ- 
fibilityin either of them: and although in the Caſe in Queſtion the 
Remainder is not limited to any of the three Leſſees, but to the A(- 
fignee of the ſurvivor ; yet the Court was of opinion, that this was 
not a bare nomination in the ſurvivor to appoint what perſon he pleg- 
ſed, but.a termeand an intereſt ; and Popham took this difference, if 
a Leaſe be made to]. F. for life, and after his death to the Executors 
and Aſſignes of ].S. this isan intereſt in ]. S. to diſpoſe of it, but if 
it had been limited to]. S. for life, and afterwards to the Executors 

and Aſſignes of J. D. here this is a bare power in ]. D. and his Exe- 

cutors, becauſe they are not parties or privies 'to the firſt intereſt 


Ly 


 which' was agreed, and it was alſo agreed, that whether ic was an-in- 


tereſt or a word of nomination, it was all ſaved to the party by the 


Statute of 31 H.$. of Monaſteries, which gives the Houſes diſsolved 
p eo 
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VV Anto verſus wave , . P sſch. 5. Facebi. The Biſhop of Ex- 

ceter in che time of H.$. by his Deed gives Land, &c. to 
Nicho: Tin wer, and by Bill his Coufin in confideration of ſervice done 
by Tarner, and for other confiderations him moving to them, and 
the Heirs of their bodies, and dyes: They have Ifue % and Wiliam, 
N. T. dies, and Sybi8f marries Clsp. and they alien the Land to Tohn 


but inthe (ame degree and qualicieas the Abbot had 
the Abboe was charged with che power given by him- 


in Feez Sybil and Iobnleaviea Fine to Walther in Fee of the Land. - 


And afterwards Syb;Vinfeoffes FWiliem her younger Son , who in- 
feoffes "ling, 1; enters, and leaſeth to Falther and Fibingly for 
the tryall of his title, ſcals a Leaſe to ward , who declares of (o 
many Acres in Sutton Cofeild. And the Jury upon a not guiley plead- 


edfoundby the Verdi& that the Biſhop gave the Tenements afore-. 
faid by his Deed, the tenor of which Deed follows, &e. And by the 


Deed it appeared that the Lands did lyein Little Sutton within the 
Lordſhip of Sutton Eofeild. And notwithſtanding the Plaintiffe (hall 
recover. .For firſt it was held not to be any Joynture within the Sta« 
euteof 11 H.7. foritis notany ſuch gift as is intended by the Sta- 
tute, for the Biſhop was not any Anceſtor of the Husband , and the 
Hasband took nothing by that, bat it was a voluntary recompence 
given by the Biſhop in reward of the ſervice pafſed. And the Scatute 
Intended a valuable confideration. And alſo the Biſhop mighe well 
intend ic for the Advancement of the woman, who appeared to bs 
Coren tothe Biſhop. And Tavfei/d held if the woman were a Donee 
within che Scatate of 11 H.7 ſhecould be but for a moyetie, for the 
gift was before the marriage, and then they reok by moyeties. And 
the Baron dying, firſtthe woman came not to any part by the huſ- 
band, but by the courſe of Law as ſurvivour. Bur quere of this con- 
ceic, for the other Judges did not allow it. And ſecondly, they held 


chat the Fineof I. theelder Son. of $;5:!!1eried tro Walther defiroyed 7?! w__ = 
theentry of Is. and of Y/2/ther. For although in truth the Fine pafſed n,cLruie 
nothing bat by conclufion, yet Io. the Son, and Walther his Conuſee god, which 


(hall be eftopped to claim any thing by way of forfciture againſt 
that Fineon the womans partzthen any title accruing after the Fine. 
For they ſhall not have any new right, buc 1: the Son upon whom 
the Land wazintayled is barred by the Fine. Thirdly , although 
upon view of the Deed made by the Biſhop the Land which by the 
Declaration is layed to be in Satton Cofe; by the Deed appears 


co bein Little Sutton yer this is helped by the erdi&, by which ir 


bs found exprefly chat the Biſhop gave the Lande within wricten,and 
therefore being ſopreciſely found the —_ not materkal}. Which 


mar 


Kng. 
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K Nap verſus Peir Jewelcb P aſe. 5. Facobi. An Eje&ment brought for 


Lands in Ficcombe, which were' the Deans and' Chapters of 


Chicheſter, And in this caſe it was agreed by the whole Court, that if 


it be a Corporation by preſcription, it is ſufficient tro name them 
by that name they are called. And the Court held, that if a mande- 
mands Rent upon the Land to avoid a Leaſe upon a condition, the 
Demand ought to be made in the molt open place upon the Land; 
The Dean and Chapter of Chicheſter made a Leaſe to 'one Raunce, 
the Leſſee of the Detendant of Lands in Wiccombe, rendring Rent 
payable at the Cachedrall Church of Chicheſter , upon ſuch a con» 
dition, it was agreed by the whole Court, that the Demand oughg 
to be made in the Cathedra]l Church of Chicheſter, although ic was 
of the Land Leaſed.: And the D-mand ought to be made ar the ſer» 
ting of the Sun'the laſt inſtant of that day, and when he made his 
Demand, he ought to ſtand ſtil}, and not walk up and down, for the 
Law did notallow of wajking Demands. As Piphamſaid', and he 
ought to make a forniall deniand. And becauſe thoſe whom the 
Dean and Chapter did ſend' to make the demand of Rent ſaid, 
bear witneſſe,we are cotne hither todemand and receive ſuch Rent, 
it was held by the Court, that ſuch a demand was not good. And 
they held the demand-ought to be madeat that part of the Church 
where the greateſt and moſt common going in is. And in this caſe 
it was ſaid by Pc:pham, that if a man miaakea Leaſe to one for yeers 
rocommence at a day to come, and then he leaſe ro. another for 
yeers rendring Rent apon a condition to commence preſently. And 
he enter. And the f11ſt Leaſecommence, and he enter the Rent, and 
Conditien reſerved upon the ſecond Leaſe is ſuſpended. A man 


leafes for years rendcing Rent,& after he leaſeth to another to com» 


mence at a day to'come, and the tirit Leflſee attorns, the ſecond fhall 
not haye the Renc reſeryed upon the firſt Leaſe by Popham ; but he 
doubted of it. And Popham and Tanfeild held, none contradi&ing, 
that the Letter of Attorney made by the D:an and Chapter to de- 
mand their Rent was not good, becauſe the Letter of Attorney was 
to make a general demand on any part of the Land,which the Dean 
and Chapter had leaſed. And that ought tohave been ſpeciall one- 
ly for that Land. And ſecondly, it was todemand Rent of any per- 
fon to whom they had madea Leaſe. And the Letter of Attorney 
ought to be particular, aud not generall of any perſon. 


Pc verſus Collier, Mich.5.Facobi, The Plaintiffe declares up+ 
on a Leaſe of Eje&ment made by Rubinſon and Stone of one Meſ- 
ſuage, ard fourty Acres of Land, inthe Partſh of Stone in the Couns 
tie of Stafford. The Defendant imparled tryall another Terme, and 


then pleads that within the Pariſh of Store there were three Villages, 
| A,B 


oy x , 
was. >" tn. > ts 


bets Doran 
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h A. B. and C. And becauſe the Plaintiffe hath not ſhewed in which 
i ofthe Villages the Land he demanded Judgement of the Bill, ec. 
# And the Plaintiffe demurred upon this Plea ; And adjudged for the 
b Plaintiffe. .For firſt, after an J-parlance the Detendant cannot plead 
; in abatement of che Bill, for he hath admitted of it to be good by: 
| his entring into defence, and by his Imparlance. And ſecondly, the 
matter of his Plea is not good, becauſe the Defendant hath not 22 H.5.6. 
ſhewed in which ofthe Villages the Houſe and fourty Acres of Land Foxlics Caſe.5 
did lye ; And thathe ought co have done. For where a man pleads "P00 
in abatement, healwayes ought topgive to the Plaintiffe « letter 
writ with mark. And the whole Court hefd that this Plea was not 
in barr, but that he ſhould anſwer over. And Fi#;am Jullice took 
this difference,that when a man demurrs upon a Plca in abatement; 
And when he goes toifſue upon it, for if they difcend toifſue vpon- 
ſuch a Plea, and ic befeund againſi the Defendant;it is peremptory, 
and he (hall Joofe the Land :but upon demnrrer ic 18 not perempto- 
ry, but onely to anſwer over. Which mark. 


VV Orkley verſus Granger, Atic.5. Jacobi. An Eje&ment brought 
for rwo Houſes, and certain Linds, &c. And upon a fpe- 
ciall Verdi&, The caſe was one Hex: Wels and his' wife nere Ceilcd 
of a parcel of Land to them, and the Heirs of thefr bodies begotten, 
as for the joynture of rhe wife, the remainder to the Heirs of the 
Hausbard in Fee, the Husband bargains, and ſels the Lind to Stump 
and his Heirgin Fec., Aud afcerwardsthe Husband and one Winter 
Icavic a Flae of that Lind to.ancther who grants that Land. back: 
againic Vine for one month, the remainder ,to the hu:band” and 
| wife, ard'the heir of their bodies to be begotten, the remainder ta 
| the husbang and his heirs. The Husband dyes, the Wife (ſurvives, 
| and makes, Leaic to the Defendanc for 'ninety nine yeers, -if; ſhe 
ſhould 4o long live; the woinan dyes, and che Plain:iffe claims uns 
derthe bargainee:; ard in this Caſe two points were debated. Firſt, 
what Eſtate paſſed co the bargainee, and Dipges of Lincolnes Inne, 
who argued forthe Picintiffe, that the. batgainee had a Fee fimple 
determinable which ifiged our of both the Eftates as it was held by 
Periam ine Alton Foods Cale. And hefaid that the Proclamations up+ 
on the Fiue are but a repetition of the Fiue, as ic is held in Bendlowes 
Rep: putin the Caſeof Fines.in Cooks 3. Rep. And fee Pinſlees Caſe, 
for chen for the ſame cauſerhe ile in tayi is bound, although the 
Fine belevied by che Hyqsband aloneby the Statute of the 4.H.7. and: 
32 H,8, becayſc he cannot clatqa putas Heiotorhe Facher, :as well 
as tothe Mother, avd theretore his Conveyance is bound ; and ſee 
| 16. E.Dzd. $32. Husband and WiteTenantsin (peciall.tayl. The 
| husbang is atiainted of Treaion, and A having Vlue,the wor: 
2 - man 


The dey of i« 
Copihold of 
Count roll tra- 
verſed, and ad- 
gmudged naught. 
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mandyecs,the Ifſzeſhall neverhave the Land. And If husband and 
wifc Tenants in ſpeciall tayl z And the Husband levies a Fine to his 
own uſe, and deviſes the Land to his wife for life which remainded 
overrendring Rent; the husband dyes, the woman enters, pays the 
Rent, and dyes, the Iflue is barred for two cauſes : firſt by the Fine 
which had barred his Conveyance of the intayl : ſecondly, by the 
Remicter waived by the Mother. 18 Eli: Dyer 531. See 5 H. 7. Aſiſe 
Thorp and Tirrels Caſe. Secondly,the Leaſe made by the woman was 
determined by her death, and it was ſaid that the woman had nos 
any qualitie of an Eftate tayl, but onely fhe might take the profits 
during ker life within the Statute of 31 H.7. And when (he dyes 
the Eſtateis deniſed. See Auſtens Caſe. DoQor Wat Tenant in tail 
leaſed for yeers, And dyed withour Ifſae, the Leaſe was determined. 
Sce firſt of Eljz: title Executors. And 31 H. 8. Dyer. Where a Biſhop 
madea Leaſe for yeers, and afterwards makes another Leaſe toone 
of the Lefſces, exc. And Fleming held that if the woman ſurvived ay 
under Tenant in ſpeciall tayl, and made a Leaſe for 31. yeers, it is 
out of the Statute of 32 H.8. and ſoit was adjudged in Water and 
Kings Caſe. 


Ane vetrius Alexander Hill, 5. Jaco. The Plaintiffe declares in 
Eje&tment upon a Leaſe madetohim by Mary Plamten for three 
yeers, the Defendant ſaics, e&c. that the Land is Copihold Land of 

the Mannor of H. in Nerf. whereof the _ Eliz:wasſeiſed in Fee, 
and long time before the I.effor had any thing there in Court ſuch 
a day, that F. S.her Steward at the Court, &c. granted the Land to 
the Defendant by Copie in Fee, according to- the cuſtome, and ſo 
juſtifies his entry upon the Plaintifte. The Plaintiffe replies and ſaies, 
that long time before the Copy granted tothe Defendant, to wit, 
at a Court of the Mannor held tuch a day, the 43. Eliz: the Queen 
by Copy, &«c. granted the Land co the Leſſor for life according to, 
the cuſtome, by force whereof heentred, and madea Leaſe to the 
Plaintiffe. Thc D:fendant by way of rejoynder maintained his barr, 
and traverſes: with that the Queen at the Court of the Manner by 
F.S. her Steward, ſuch a day, &c. granted the Land to the Leffor 
and upon this the Plaintiffe demurred in Law generally. And Tel- ' 
werton moved that the trzverſe was god in this Caſe upon the day, 
and Steward : and the difference is. where the at done may indif- 
ferencly be ſuppoſed to be doneon the one day or the other, there 
theda pls not craverſable as in the Caſe of a Deed made ſuch a day; 
there the day of the Deed is noetraverſable, for it paſſes þy the li- 
very, and not by the Deed.. And the livery is the (abſtance, and the 
day buta bundance. 10 E.4. AndtheLaw is the ſame; if the day,in 
areſpaſſe wherein the day is not traverſable.For although it be done 
upon 


upon another day it is not materiall. But when a man makes his 
title by an eſpeciall kinde of Conveyance, as in this caſe, the Plain» 
tiffe makes histicle by one Copy, there all that is concerned in the 
Copy is materiall, and the party cannot depart from it, for he 
claims not the Land by any other Copy but by that which is plead- 
ed, as is inthe 28 H. 6. 14. where an Adtion is broughe for taking his 
Servant, and counts that ke by Deed retained with him his Servane 
the Afonday in ene week, in ſuch a caſeir is a good plea for the De- 
fendant to ſay, that the Servant was retained by him ſuch a day, 
after without that that the Plaintiffe did retain him the 4ſonday. 
And the Liw ſeems to be concerning. Letters Pacents , wherein the 
day and place are traverſable, being the ſpeciall conveyance of the 
party from which he cannot depart. And alſo it ſeems that al- 
though the day in theprincipall cafe be traverſed, yet the Statnte of 
18 Eliz: of Demurrers aids it ,it being but a generall Demurrer, 
and the day being onely matter of form. But the whole Court were 
of opinion, that the day was not traverſable in this caſe, For the 
Queen granting an ancienter Copy to the Plaintiffs Leffor then-to 
the Defendant, and the traverſe ſhould have been without this, that 
the Queen did grant in manner and form, &c. to the Plaintiffs Leſ- 
ſor, and the Caſe is theſamein the I etters Patents, for there the 
traverſe ſhould be without this, that the Queen granted in manner 
and form, &c. And the day and place ſhall nos come into the 
eraverſe.But Juſtice Fexnor was of a contrary opinion,for the Reaſon 
delivered by Telverton before,and he alſo, and the Lord cheif Juſtice 
held it to be holpen by the Statute of 18 Eliz; for it is but matter of 
form.For if the Jury finde a prior grant of the Queen to the Plaintiffs 
Leffor, although it be at another Court it is ſufficient; and ſo by 
conſequence the day is not materiall in ſubſtance, which mark. Bus 
Wiliams Juſtice, and the reſt held thetraverſe tobe naught, for by 
that the Jury ſhould be bonnd co finde the Copy ſuch a day by ſuch 
a Steward which oughe not to be, and that it was matter of ſub-. 
ſtance not helped by the Statute of 18 Eliz. 
Arby verſus B48 Hil. 5. Ticobi. An EjeAment brought for an _ — 
Houſe in London,and upon.not guilty pleaded, The Jury found Conteſt pine 
a ſpeciall Verdi&; And the cafe was Tenant in tail of divers Meſſy + bargain and 
ages in London, 7 January, 44 Eliz: bargains and ſels the ſaid Houſes = without in- 
to F. S. and delivers the Deed from off the Land the 8, of January the.” 
fame yeer. Indentures of Covenants were made, to the intent to 
havea perfe& recovery ſuffered of thoſe houſes ; and the ninth of 
Fanuary after a Writ of right is ſued in. London for thoſe: Mefſuages 
returnableat a day to come. And thetenth of Janzary the ſame yeer 


the Tenant in tail makes livery and feifin to F. S. of one of: thoſe 
Houſes 


Afions in Ejeiment. 


| Houſes in thename of all. And the other Meſſuages were in Leaſe for 
yecrs, andthe Lefices did not atturn. Andthe queſtion was” if the 
Meſſuages paſſed by the bargain and ſale, or by the livery. Andi ir 
_ was adjudped that they paſſed by the bargain and fale. And Tel- 

vert18 took a difference between fſeverall Conveyances both of them 
Executory, and where one of them is executed preſently, as in Sir 
Rowland Heywoods Cafe, where divers Lands were given, granted, 
leaſed, bargained, and fold to divers for yeers ; the Lellees were at 
ele&ion whether they would take by the bargain and ſale upon the 
Statute of 27 H $.orby the demiſe at che Common Law.But other» 
wiſe itis if one be executed at firſt, for then the other comes too late, 
as it is in this Caſe; for by the very delivery of the bargains and 
ſale, the Land by the cuſtome of London paſſes without inrollment, 
for London js excepted, and this caſtomie was found by the Verdict. 
And therefore it being executed , and the Conveyance being made 
perfe@ by the delivery of the Deed withont any other circumftances, 
thelivery of fefin comes tco late, for it is made to him that had the 
Inheritance of theMefſuage at that time:And the poſſefion executed 
hinders the poſi fivu txtecutory, for if ' a bargain and file be made 
of Land, and before:inrollment the bargain takes a deed of chcfaid 
Land, this hinders the inrollment, becauſe the taking of the livery 
did deſtroy the uſe which paſſed by the bargain end fale which 
was granted by the Court.. And another reaivn ws given, becauſe 
it appeared chat the intent of the partics- was tohave ibe Land paſſe 
by the bargain and ſale; becauſc it'was to make a'perte& Tenant 
to the Preczpe, as appears by the ſubſequenc adts, as the Indentures 
Covenant;and the bringing theWrit of Right, &c All which will be 
made fruſtrate, if the livery of feiſin ſhall be efie&uall : and when an 
A@is inditfcrent, it ſhall-be taken moti neer-to the partics: intents 
that may beifa man hath'a Mannor, to which: an advowſon' ts 
appendant, and makes a Deed of che Mannor with the appurtenans« 
ces; Anddeliversthe D:ed, but dothnort make livery of ſeifin, yer 
now althoughthe D-ed int ſelf v-as ſufficient to pale che Advoryjun, 
yet becauſe the party did not intend to paſſe it in, Poſſe, but as ap- 
purtenant if the Mannor will not paſfe,no more ſhell the Advowſon 
paſſe alone,as it was agreed, 14 Elizz in Andrews Caſe, Which mark. 
And the whole Court gave Judgment accordingly, that the Defens 
dant who claimed under the bargain & lale, izoald enjoy the Land. 


N Halloner verſus Thomas, Mich, 6. Jacobi, A Writ of Error was 

brought upon « Juigement given in Eje@tment in che-Court of 

Carmarthen,and Tetverton afiigned the Error , becauſe the Ejetment 

way brought de aque curſe, Called Lothar in L. and declares. npona 

Leaſe made by D. de quidam rivals & aque carſu; And by the opinion 
0 


2 
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of the whole Court the Judgement was reverſed, for r724Jw4 ſeu aque 
curſus lye not in demand, nor doth a precipe lyeof it :nor can livery 
and ſeifin be madeof ity for it cannot be given in poſſeflion, but as it 
appears by 12 H. 7.4. the Aftion ought to be of ſo many Acres of 
Land covered with water, but an Ejx&ment. will well lye by, if a 
ftang for a precipe lies of chem, and a woman ſhall be indowed of the 
third part olchem,asitis 11. E.3. Batif the Land underthewater 
or River donot pertain to-the Plaintiffe, but the River onely, then 
upon a diſturbance his remedy is onely by Aſtion upon the Caſe, 
upon any diverſion of it, and not otherwiſe. Which obſerve. 


V ' T Tiſeu verſus Woddell, Mich. 6. Facobi. The Grand-father of 4 Servant x ; 
Y thePlaintifte in an Eje&ment being a Copy holder in fee, ſuficient Eje- 
made a furrender thereof to L:Woddel in fee, who ſurrendred it ro oy To dwell 
the uſe of 4argery I. for life, who is admitted, &c. But L: Weddel nee 2 
himſelf never was admitted. The Grandfather and Father dye,the 

Son whois Plaintiffe was admicted,and enters upon the Land: ar- 

gery being then in pofleffion, and the Defendant then living with 

her as a ſervant in thoſe Tenements, and this was the ſpeciall yer- 

dit, And Judgment was given for the Plaintiffe. And the Court was 

of an opinion, that the D:fendant was found to be a ſufficient Tre- 

ſpaſlor, and EjxRor, though he be but a Servant: to the pretended 

owner of the Land, becauſe the Verdi& found that the Defendans 

did there dwell with 44argery. And in ſuch caſe he had the true title 

and had made his entry, might well bring his Aion againit Ma- 

ſter or Servant at his ele&ion. And perhaps the Maſter might wich= 

draw himſelf chat he could not be arreſted.- And ſecondly , it was 
adjudged, that the ſurrender of 7. 8. of a Copy-hold is not of any 

eftet, untill F.S. be admicted Tenant. And if LS. before admittance He that 5s « 
ſurrender co a firanger who is admitred, that that admictance is Pb 
nothing worth to the eſtranger. For F. S. had nothing himſelf, and 5s pr 
ſo he would paſſe nothing, and the Admittance of his grantee ſha!l nor can he ſur- 
not by implication be taken to be the admittance of himlſelf; for render to anc- 


che admitcance ought ta be of a Tenant certainly known to the Ste- OR ad- 
ward, and entred in « Roll by kim and ic was field, that the righy 9: 


and poſſeſſion remained ftillin bim that madethe fyrrender, and 
that is deſcended to his Heir, who was the Piaintiffe. Aud they took 
a difference between an H-ir, co whom the Copy deſcended', for he 
may ſurrender before admittance, and ir (hall be good 3 becauſe he 
is by courſe of the Law, foe the cuſtome that makes bim Heic tothe 
eſtate caſts the poſiciſion of his Aaceſtors upon him: buc a ſtranger 
to whom a Copy hold is ſurrendred, hath nothing before admit» 
tance. becauſeheis a purchaſor. And a Copy made to him g upon 


which he is admitted, is bis Evidence by the cuſtome, and: be _ 
that 
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ehat he is not a cuſtomary Tenant, and fo he could nog transfer any 
thing co anothery and adjudged ſo according to 24 Eliz; Alderman 


Dixies Cale. 
How an Abate» ==y E.1.0 verſus Lb, Paſch 7. Facobi. The Plaintiffe declares in EjeRts 
—_—_ " ment upon a Leaſe mu Eliz: James of certain Lands. The 


Defendant pleads that before Eliz: had any thing,one Alartin rm 
was ſeiſed in feeof it, and had i1flue Remy Famer and dyed ſeifed, 
by reaſon whereof ic diſcended to H. F. as Son, and Heir ; and tha 
Eliz: entred, and was ſeiſed by abatement , and made the Leaſe to 
the Plaintiffe : and that afterwards the Defendant as ſervant to H- 
James, and by his command, &-c. The Plaintifle by way of replica» 
tion confeſſes the ſeiſen of M. Famer, And that he being (o ſeifed b 

| hislaſt Willin writing,deviſed the ſaid Land to Eliz: in fee, and af» 
terwards dyed ſeiſed by reaſon whereof ſhe entred by force of the 
deviſe, and made theLeaſe to the Plaintiffe, and traverſe wicthour, 

19; + Xt. - thatEliz: was ſeiſed by abatement in manner and form, ec. And 

3:49 AT: the Defendantdemurrs upon this replication, and ſhewed for cauſe 
that thetrayerie was not good, 2nd adjudged for the Defendant: 
for the Plaintiffe by his replication need not botii confelle,& avoid, 
and traverſe the abatement too, for the Plaintiffe made a tile to his 
Leaſe by the Will of his Anceftor, and that proved that he entred le» 
gally, and notby abatement, as the Defendant had ſuppoſed. And 
then to take a traverſe over makes the replication vicious. For a tra» 
verſe ſhall not be taken, but where the thing traverſed is ifſuable. 
And here thedeviſe is onely theticleifluable. And it was alſo held 
chat the traverſe was not good as to the manner of it, for he ſhould 
nothavetraverſed without that, that he was ſeiſed by abatement, 
but ic oughe to have been without that, that he did abate; and al- 
ſoifthe Plaintiffe had minded to have fully anſwered the Defen» 
dantyhe ought to have took his traverſe in the very ſame words the 
Defendant had pleaded it againſt him, to wit, without that, that he 
didenter, and was ſeiſed by abatement, which obſerve. The Caſe 
concerned Sir H. James to whom the Defendant was Tenant. 


 _, CaAnmdereverſus mo Mich. 7. Fac. An Eje&ment broughe of 
_ m_ two Houſes, but the Bill was onely for one, and it was filed. And 
_ broushy the Defendant by his paper book pleaded to both Mefſuages ; And 
«nd before the the Roll in Court, and the Record of Nifs prive were two Houſes. 
Record was re- And there was a vyerdi& for the Plaintiffe , and payne entred 
moved. accordingly. And a Writ of Error was brought by the Defendant, 
and before the Record was removed, the Plaintiffe moved the 
Court that the Bill upon thefile might be amended, and made two 
Mecfſuages. And becauſe the Defendant had pleaded co Mefſuages 
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Juſtices of Aſlize to accept ſuch a Plea as is —_— and that it might 
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-in his Anſwerin paper,and that the Roll and Record were accord- 
ing, it was reſolved by the whole Court ,that the Pill upon the File 


| ſhould be amended, and madetwo Meſſuages; for that Bill which 


made mention onely of one-Houſe could not be the ground of all 
the proceedings afterwards ; but it was as if no Bill had been filed, 
and therefore it ſhould be ſupplied, and ſo had been ſeverall times 
before the Record was renewed. Which obſerve. 


T He Plaintiffe declared in E)exQment upon a Leaſe of an Houſe, 
10Acres of Land, 20 Acres of Meadow, 20 Acres of Paſture, by 
thename of one Meſſuage, and ten Acres of Meadow be it more or 
lefſe, and upon not guilty pleaded the Plaintiffe had a Verdi&, bur 
moved in Arreſt of Judgement, and Judgement was ſtayed. For by 
the Plaintiffs own ſhewing in his Declaration , he could not have 
Execution of the number of Acres found by the Verdi&; for inthe 
Leaſe there is but ten Acres demiſed. And theſe words more or leſſe 
could not in judgment of Law be extended to thirty or fourty Acres; 
for it is impoſlible by common intendment, and the rather becauſe the 
Land demanded by the Declaration is of another nature then that 
which is mentioned in the per 2omen,ec. For that is only of Meadew, 
and the Declarationis of arrable and Paſture. 


Oore verſus Hawkins, Mich. 8. Facobi. In Eje&ment after iſfſae 
Joyned upon a not guilty pleaded, the cauſe came to betried 
before Brookand Yelverton, Judges of Aflize in the County of Ox» 
ford, the Plaintiffe had declared of divers. Mefſuages, and divers 
Acres of Land lying, in three Villages in the ſaid County. And at 
the tryall beforethe Jury -was ſworn , Walter the Defendants Coun- 
ſell pur in a Plea, that afcer the laſt continuance, to wit, ſuch a day 
in Trinity Terme before the day of Afſize, to wit, the 20. of Fuly,: the 
Aſſizes being held at Oxford, the 21 of Zaly the Plaintiffe had entred 
into ſuch a Cloſe by name containing eight Acres, parcell of the pre- 
miles ſpecitied in tke Declaration, &c. and this Plea was received 
by the Judges of Afſize. And afterward in Adich.: Terme Telverton and 
IV alter being of Counſell with the Defendant, defired that they 
might amena their Plea, to wit, to put in the very Village where the 
Land did lye, into which the entry of the Plaintiffe was, becauſe it 
was but matter of form, and not of ſubſtance: and they were of opi- 
nion, that the tryall of that new Hive ought to be of all the three 
Villages named inthe Declaration. And Telverten Juſtice having 
asked the opinions of all the Judges in Serjeants Inne Fleetſtreer, rela 
ted their opinions in the Court, the Record of Nifs prize was return” 
ed into the Exchequer, to wit, that it was in the diſcretion of the 


be 
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be well allowed; as the 10 H, 7. is, and it ſhall ſtay the Verdi&. But 
otherwiſe it is.of a prote&ion,for although they allow a proton, 
yet the Judges may takethe Verdi, de beneeſe; yet he ſaid that in 
the7.E 3.in a Precipe qu1d reddat,a Releaſe was pleaded at the trya!, 
and the Jury found the Verdi, but that was the indiſcretion of the 
Jadges to allow it, when ic ſhould not have been allowed. And all 


| theſaid Jadges held as he related, that the Plaintiffe could not 


have a replication to that Plea atthetryall ; for the Juſtices have no 
power either toaccepta Replication upon that Plea, or rotry it, 
but onely to return ic as parceHMlof the Record of Nif: prime. And they 
he!d-alſo that the Plea being put in the Countrey , could nor be 


amended in adding the Town in certain in which the Cloſe did lye; 


There words in 
a Declaration - 

ſhall be voyd, 

rather then{the 

Declaration ſhal 
be voyd, 


foric was matter of ſubſtance. And that the Court of Exchequer 


where the Record was, would not award the Yenire Facias of all the 


three Villages named inthe Record, if it did not appear judicially 
tothem that the Cloſe did extend in all the Villages ; and ic doth 
not appear fer parcell, if the premiſes doth not neceffarily extend 
toall the Villages, but may well be,and fo preſumed in one Village 


onely, and therefore it is matter of ſubſtance. And the Judges had 


not power after th.ic Commiſſion determined to amend the Plea. 


Dj verſus Pardy, Mich. 8. Facobi. The Plaintiffe declared of a 
Leaſe made by one Criſtmas the ſixth of 2/ay, Arno 7.0f one 
Mcſſuage, &c. In D. by reaſon whereof che Plaintiffe entered , and 


was polſefied;untill the Defendant afcerwards,to wit,18.of the ſame. 


month, Anno ſexto ſupradifo,did eJe& him. And not guilty being 
pleaded, a verdi& was found againit the Plaintiffe. And Telverton 
moved in Arrefof Judgement to ſave Coſts, thatthe Declaration 
was inſufficient. For that Aion was grounded upon two things: 
frft, upon the Leaſe: ſecondly, upon the Eje&tment, and both thoſe 
ought toconcur one after the orher. And in this caſe the Eie&ment 
is ſuppoſed to be one year before the Lzaſe made, fort the Leaſe is 
made Amno7. and the Ejetment fuppoſcd ro be done Anno 7.6. 


And therefore the Declaration naught. And Telverton'vonched the 
caſe between P:wreand Hawkins, Anzo (yn Termino Paſch. Where 
Edw. Exer, 27. April, Anno. 


the Plaintiffe declared upon the Leaſe © 
ſexto, and laid the Eje&ment to be 26. April, Anno 6. And the Court 
held then, that the Declaration was naught, yet in the caſe in que- 
ſion, the Declaration was adjudged good. And the word ſexto to be 


void, for the day of the Ej:&ment being the 18. of the ſame month - 


of May, it cannot be intended but tobe the ſame year, in which the 
Leaſcis ſuppoſed to be made, by the opinion of che whole Court. 
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Aions itt Ejea ment. 


Llet verſas Chippin, Mich.S. Jacobi. The Plaintiffedeclares upon 

a Leaſe made by John Aylet, for one year, of certain Land inC, 

inthe County of E, by vertue whereof he entred, and was pofleſſed, 
untill the Detendant did eje&t him. The Defendant pleads that the 
Copiho!d Land is parcell of the Mannor of D. &«c. of which one 
Fo: Aylet che Leflors Father was (eiſed in Fee, according to the Cu» 
tome, and that he made a ſurrendor thereof to the uſe of his Will, 
and by his will deviſed che Land in queſtion to Fbn the leflor, and 
H. Aylet his ſons, and totheir Heirs Males of their Budies , and wil- 
ledthacthey ſhould not enteruntill their ſeverall ages of 21 years. 
And further willed that I. B. and H. B. his Executors ſhould have 
the Lands to perform his Will, untill his ſaid Sons Jo: and H. came 
to their ſeverall Ages, of one and twenty years, &c. To which Plea 
the Plaintiffe replies, and confeſſes the Will, but ſhews further how 
that ſuch a day and year before the Leaſe, Jo: his Leflor attained to 
his full Age of one and cwenty years, andentred, and made a 
Leaſe thereoftohim, &c. To which Plea the Defendant demurred, 
and adjudged for the Plaintiffe. For although the Eftate to Fo: and 
H. precede in words, and the deviſe to the Executors inſues in cone 
firu&ion, yet the eſtate to Io: Executors, precedes in poſſeſſion. And 
is as.if he ſhould havedemiſed the Land, untill his Sons Þ: and H. 
ſhould attain to their ſeverall Apes of one and twenty years. And 
afterwards tothem and their Heirs Males, ec. to be enjoyed in 
poſſeſſion at ther ſeverall Ages, ſo that the Executors have onely a 
limited eſtate,determinable in time,when eicher Son ſeverally ſhould 
attain to his full age, for his part. For ſoit appears, the Deviſors in* 
tent was that either Son,mighe enter , when ,he attained' to the 
age of one and twenty years. And although it was: obje&ed by Ju- 
ſtice WiBiams, that thetwo Brothers are joyntenants by the Will, 
andif one ſhould enter when he comes to his full Ape, the ether 
Brother being under age, that would deſtroy the intent of the de- 
viſe, for then they ſhould not take joyntly , but the Court as to 
that ſaid, that the entry of him that attained to his full age, doth 
not deſtroy the Jun&ure, but that they are joyntenants notwith» 
fanding. For that entry inthe intent of the Devifor, was only as to 
thr raking of the the profits, and the polſcfiion , and not as to the 
eltate in Joyntenancy, and thisis proved by 3o H. 6. Deviſe 12. 
where a deviſe was to fourein Fee,and that one'of tham ſhould have 


all during his life, and this was adjudged good, and it was asto the 


taking of the profits onely, which obſerve by the whole Court but 
Williams. | 


R* verſus Haraiſten Paſch. 10. Facobi, The Plaintiffe dcclares of 
| a Leaſe made by fo. Bulb ec. The ——_ pleads —_ he 
2 nd 
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Land is Copihold Land, parcel of the Mannor of, ec. Whereof the 


King was (ciſed,and is ſeiſed, and that the King by his Steward ſuch 
a day granted the Land in queſtion to him in Fee, to hold at will 
according to the cuſtome of the Mannor, by vertue whereof be 
was admitted, andentred, and was ſciſed untill the leſſor entred 
upon him, and outed him, and made a Leaſe to the Plaintiffe, and 
then he ehtred, and did c&Je& him, &c. The Plaintiffe replies, that 
long before the King had any thing in the Mannor, Queen Eliz. was 
thereof ſeiſed in Fee in right of her Crown , and before the Eje&- 
ment ſuppoſed by. the Defendant, by her Steward ar ſuch a Court 


© did grant the Land in queſtion, by Copy to him in Fee to hold at 


Will according tothe cuſtome of the Mannor, who was admitted,, 
and-entred, and farther ſhewed the deſcent of the Mannor- to the 
King,and how the Leſſer entred, and made a Leaſe to the Plaintiffe, 
whoentred, and was thereof poſſeſſed, untillthe Defendant did 
eje& him. Upon which-Plea the Defendant did demurr, becauſe he 
ſuppoſed that the Plaintiffe ought to traverſe the grant alledged by. 
the copy of the Defendanc in his Barr. But the Court held the repli- 
cation good ; for the Plaintiffe had confeſſed, and avoided the D= 
fendant by a former Copy granted by Queen Eliz: under whom the 
King thatnow is claimed;and ſo the Plaintiffe need not traverſethe 
grantco the Defendant, but ſuch a traverſe would make the. Plea 
vitious, for which ſee Hilliazs Caſe, 6: Rep. And 14 H. 8. Dothny Caſe, 
2 E. 6. Dyer, And Brooks title confeſſe, and avoid, for as no man can 
have a Leaſe for years withouc afligament, no more can a man have 
a Copy without grant made in Court. Which obſerve. 


—_—_— verſus Hawkins, P aſe. 10 Jacobi. The caſe wasin an eſpe- 
HP cial verdi& in Eje&tment, that one Mrs. Luttrel Tenant in fee of. 
the Mannor of L. leavied a Fine torhe uſe of her ſelf for life, and af- 
ter death to the uſe of her eldeſt Son in tay], &e. With power to her 
ſelf at any time, to make Leaſes for one and ewenty years , and be- 
forethe Leaſe in being expired, ſhe made another Leaſeto B. for one. 
and twenty years tocommenceafter the determination of the firſt 
Leaſe. And as to the third part of the Land ſhe made a Leaſe of 
that for one and twenty years after the death of one Carn, who in 
truth never had any eſtate in the Land, and afterwards ſhe dyes, 
the ficſt Leaſe expires, And 1: the Son enters, and makes a Leaſe to 
the Plaintiffe, And the Defendant claims under B. the Lefſee, And 
adjudged for the Plaintiffe, for by ſach a power ſhe could not make 
Aa Leaſeto comenceataday to come, but it ought to be a Leaſe in 
pofſeſkon, and not in intereſt to comence in future nor in reverſion, 
afcer another cate ended, but the Law will judge upon the gene» 
rall power to make Leaſes without (ſaying ſuch ought to be Leaſes 
in 
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in Poſſeſſion, for if upon ſuch power ſhe might make Leaſe'upon Leaſe 
| she might by infinite Leaſes detain thoſe- in Reverſion or Remainder 
i out of the Poſſeſſion for ever, which is againſt the intent of the pat- 
f ties, and againſt reaſon, and adjudged accordingly: Tris. zo Eliz. 
"Earle of Sxſſex cafe, 6 Rep. 33. And Juſtice YVillzams ſaid, that when 
he was a Serjeant, it was ſo adjudged in the Common Pleas in the 

Earle of Eſſex Caſe, and Judgement by the the whole Court. 


Rafier verſus Beal, T rin. 10, Jacobi. Upon an eſpecial Verdi in 

EjeaAment, the Caſe was, that a Copy-holder in Fee of the Man- 
nour of B. inthe County of Oxford, by licenſe of the Lord leaſe the 
Land in queſtion for ſixty yeats to A. if he ſhould live ſo long, 
rendring Rent with a Condition of re-entry, the Copy holder ſurren- 
ders tothe Leſſor of the Plaintiff in Fee, who demands the Rent up- 
on the Land, which being not paid heentred, and made a Leaſe to the 
Plaintif, & without any Argument the Court ſeemed to be of opinion 
that the Entry of the Leſſor was not congeable,for Copy-hold land is 
not within the Statute of 32 H.8. of Conditions, nor the Leſſor ſuch 
an Aſſignee that the Statute intends,for at the Common Law aCopy- 
holders Eftate is but an Eſtate at will,& cuſtome hath onely fixed his 
Eſtate to continue, which Cuſtome goes not to ſuch collateral things, 
as Entries upon Condition, for ſuch an Aſſignee of a Copy-holder 
being onely in:by Cuſtome is not privy to the Leaſe made by the firſt 
Copy-holder,nor onely by him, but may plead bis Eſtate tmmediately 
under the Lord, by the opinion of the, whole Courr, 


(Ie verſus ?ackson, Hich.10,7ac.In EjeAment the Declarati- 
on was,that the Defendants iztraverant,and that he did ejeR, ex- 

pulſe, and amove in the ſingular number, and after a Verdi&for rhe 
Plaintiff upon Not guilty pleaded, the Defendart ſhewed this matter 
to theCourt inArreſt of Judgement, for the Declaration is incertain in 
that point, becauſe it cannot be known which of the Defendants did 
ejec the Plaintiff z. for by his own ſhewing it appears that the Eje&- 
ment was but againſt one, and upon that Declarationthe Jury could- 
not finde all the Defendants guilty, for by the Plaintiffs ſuppoſal one 
onely did eje&t him, but the Court gave Judgement for the Plaintiff, 
that the Declaration ſhould be amended in that point, for it was bur 
1 the.Clerks fault, and ſo it was, and upon an Evidence in an EjeAment 

by the Leſlees of {eſſet and Smith : Nelverton ſaid, that if a man 
comes into aCopy-hold tertioutly,and is admitted by the Lord,and af- 
terwards he makes a-Leaſe for three Lives, which is a Forfeiture of 
his Eſtate, yet if hethat hath the pure Right ro the Copy-hold re- 
leaſe to the wrong-doer, that it is good; for untill the Lord enter he 


is Tenant in fait, and if the rever as Copy-holder, 4 Rep.15. But 
, : eu Walter 
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Falter ſeemed of another opinion, and therefore qx2re what benefic 
he ſhall have by the Releaſe. | 

. Inan Ejeament the Plaintiff declared of an EjeAment of decem 
acrs piſar. and upon the general Iflue it was found for the Plaintiff, 
and it was moved in Arreſt of Judgement, becauſe the Plaintiff had 
declared de decem acrs piſar. which is not good, for Peaſe are not 
known by the Acre, and therefore he ſhould have declared de decem 
acris tee piſis ſeminaris, asif a man will demand Land covered with 
water, he muſt tay, decem acras terre aqua coopertas, but the whole 
Court held it good, for in a common acceptance ten Acres of Peaſe, 
or ten Acres ſowed with Peaſe is all one,and fo is the opinion of (are/<- 
by, 11 E:4-1. And the man the Secondary aid, that ſoit had been ad- 


_ judged inthe Exchequer Chamber upon a Writ of Error. 


Nonage ſhall 
be tryed where 
?t is alleadged, 
and not where 
thc Laxdlyes. 


Eerton verſus Orib, T rin. 11.7acobi, Orib brought an EjeAment 
againſt Meerton in the Common Pleas, 6 facobi, of a Cole- 
mine in D#rham in the County Palatine there; the Defendant plea- 
ded not guilty, and it was found for the Plaintiff before the Juſtices 
Ttinerantes there, upon which Judgement the Defendant brought a 
Writ of Error, and aſſigned for Errour, that the Plaintif appeared by 
an Attourney, whereas it ought to have been by Guardian, being 
under age: And upon an Ifſue that he was of full age was tryed at 
Durham, and found that he was within age ; but the Plaintiff had li- 
cenſe todiſcontinue his Writ of Errour, and brought a new Writ of 
Errour, 240d coram nobis 7eſidat : And declared that CA was inha- 
biring at WeſtminFer in the County of Iaaleſex ; and being wich- 
in age, appeared by an Attorney ; che Defendant in the Writ of Er. 
rour confeſſed that he -was inhabiting at weſtminfter, but thar he 
was at full age at the time : And upon the tryall in Middleſex, it was 
found that CAL. was under age: And it was alleadged :in Arreſt of 
Judgement, and it depended a long time that it was a miſtryall ; and 
the doubt and queſtion was onely, whether the tryall at eſtminſfter 
in this Caſe was good : And Davenport, and Telverton were of 0pi- 
nion that it was not good, for the Errour aſligned was done at Dzr- 
ham, and becauſe they there have the beſt notice of ic, it ought to 
have been there tryed :» As if Errour be ina Record, it ſhall be tryed 
where the Record is, 19 H. 6. 79. | 
Secondly, This is a reall Action,in which the Land ſhall be recover- 
ed, and therefore chough the Iſſue be upon a collaterall matter, yer 
it ſhall be tryed where the Land lyes, becauſe it concernes the realty, 
but if it had concerned the perſon onely, it had been otherwiſe ;- and 
this difference is taken by Jſontham, 19 H.6.10, And therefore if 
a Feoffment be-made upon payment, cc. If upon an Aſfile brought, 
the Defendant plead payment in another place, yet it ſhall be _ 
where 
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where the Land [yes : And ſolikewiſe if the Iſſue ſhould be, which. 

is the eldeſt Son, although they alleadge their births in ſeverall 
Counties, yet it ſhall betryed wherethe Land lyes; and ſo in that 
Caſe a Releaſe of all his right was pleaded againſt him, and he plea- 
ded that he was within age, and borne in another County, yet it 
ſhall be tryed where the Land lyes, and ſo adjudged, 7 H. 4. 8. and: 
17. 3. 36-b. 19 H.6. 15, Nay though the Eſpouſals be alleadged 
to be in another County , yet it ſhall be tryed where the Land lyes, - 
and adjudged, 7 H. 4. 8. And Davenport inferrs from 36 H.6. 9. 

A. grand Cape againſt one, he comes and pleads that he was within 

age at the time of the firſt Cape, which ſhall be tryed where the Land 
lyes: And another exceprion was taken, becauſe the YVenire facias 

was not well awarded, for ic was direed to the Sheriff of WHiddle- 
ſex, that he ſhould cauſe to come twelve, Coram nobis apnd weſtme- 

nafterinm, which is not goo !, for that Court follows the King , and 

may be removed to any place, and therefore it ought to have beet 
Ubiennque fuerimm in Anglia, but all the Judges, F leming being 

abſent, after mature deliberation held the tryall at TAfiddleſex good, 

for they took this difference in their anſwer to the rule layd downe, 

that what concernes the realty, it ſhall be tryed where the Land lyes, . 
for when nonage or the birth are alleadged to intitle one to the Land 
demanded, asif in an Aſſiſe the Tenant pleads a diſcontinuance, the- 
Demandant ſayes he was within age at thetime; or to debarr ano- 
ther of Land, that he-was borne before marriage in theſe Caſes, be-- 
cauſe the Inheritance of the Land depends upon it, although they be - 
alleadged in another place, yet they ſhall be cryed where-the Land * 
lyes, 19 H.6. Andſoitis 39 H. 6. 49.6. to be intended, but if non- 
age or birth be pleaded as matter dehors, .and not tothe diſabling of 
thetitle to the Land, but'to another purpoſe, as here ir is to the per- - 
ſon, becauſe he could not appeare by Attorney, in this Caſe it ſhall. 
be tryed where the Infancy is alleadged : As if in a Formedon in the. 

Remainder, the Tenant pleads nonage in the Plaintiff, and prayes thar - 

the Plea may ftay untill his full age, if Iſſue be taken upon it, it ſhall | 


| be tryed inthe place where it is alleadged. . . 


And as to the Exception to the Yerire facias the Rollis right, 
which warrants the Writ, and therefore they held it was-but the 
Writers fault, and ſhould be amended : and Doddridze and ook held © 
the Triall good : if Infancy be alledged, the Triall ſhall be by infpe- 
Qion duting-his Nonage, asit is 17 E.3. Account, 121.and 11 H.4. . 
115.25. Aſſ.2, and 48 E.3.11. and the 11.Rep.f. 30. but if his Age - 
upon inſpeion remains doubrfull, then the Judges may ſwear the 
party and examine Wirnefſes.. And 25 £.3.44-and 50 E.3.5. butif- 
the Infanc come to full Ape, it ſhall be ried by che Countrey, 33 
#.8.. and they took this Difference in what place it ſhould be _ 

"4 


Eſſoin lies in a 


Writ 
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for if the Action be reall, it ſhall be tried where the Land lies, as it is 
21 E.3.28. 28 E.3-17. 44 eAfſiſ.10. 46 Es 3.7.13 H.4.3. and if 
both places bein one County, then the verzre fac as ſhall be of both, 
22 E.3.11.H. 4.75. but if nonage be alledged in a perfonall Aion, 
the Triall ſhall be where the writ is brought, 43. H. 6. 40. in Debr 
the Defendant pleaded infancy, and that he was born inſuch a place, 
yet the Yenire facias was awarded of that place where the Ation was 
brought, and 43 H.6.40. Priſot was of the ſame opinion, and the 
Law is the ſame, when it concerns the perſon as in mz7/nomer, or that 
he is not the ſame perſon, and ſo in the Caſe in queſtion, although 
the Aion be brought in one place, and the nonage pleaded in ano- 
ther County, ,yet it (ball be tried where the Action was brought, and 
therefore the Action being brought in 43d. the triall of 454d. is 
good, for a writ of Error, is of the nature of an Originall which is 
perſonall, and they held the Yenire facias ſhould be amended, being 


but a matter of Form, and that it was no miſtriall, it being awarded . 


at a right place, and likewiſe the will is right which warrants it, and 
therefore it is but a miſpriſion, and no miſtriall, and the Yenire facias 
ſhall be amended according to the will, and Judgement was given 
for the Plaintiff in the writ of Error. : 
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Formedon. 


Righam verſus Godwin, The Formeden did abate, by the death of 


brought oneofthe Demandants,and upon a new writ brought by forrnes 


by Journes ac- accounts, the Tenant was Eſsoined, and it was moved by the de- 
count, al!hough manded, that the Eſsoinshould be quashed, becauſe the Tenant was 


hewas eſſoned E(coined upon the firſt writ, but the Eſsoin was allowed by the Court, 


#201 
Writ, 


ed bur.it was held by the Court, that if the Tenant had the view upon 
the firſt Writ, -he ſhould never have the view again, at the Common 
Law we might have had a new Eſſoin upon view,as often as he brings 
a new writ, and Hxsband held, that if by the Common Law it is to 
be grarited,- the Statute doth not abridge it, two views do not ly up- 
on one writ at the common Law.,and if-this ſhall be-accounted but one 
Writ, the view lieth not, but in this caſe the Tenanr did relinquiſh 
the view, becauſe he had day to plead. : | 


fvill verſus Nevil, Mich. I 5 face rotulo 77. Formedon in le 

: ' Diſcender,che writ was generall, and the Count was upon a Feof- 
ment made after the Statute of uſes, and a ſpeciall verdiR, whether 
rac 


Fornedon, 


the Deed warrant the Count, the verdiQ, is whether upon the' whole 
matter the ſaid eL;N; gave the moiry of the third part of the Man- 
nor, ec. for default of Iſſue of the Bodies of either the ſaid G. and 
D.to the uſe of either of them ſurviving, and of the Heires maies of 
his Body to be begotten or no, the Jury are wholly ignorant, the writ 
was totheuſe of G.and D. and of the Heirs males of the Bodies of 
the faid G. and D. lawfully to be begotten, and for default of ſuch iſ- 
ſue male of the Body of either of them, then to the uſe of either of 
them, having iſſue male of his Body lawfully begocten, and for de- 

fault of ſuch iſſue male of both che Bodies of the ſaid G.& D.or either 

of them lawfully to be begotten, thento the uſe, &c. By Deed an im- 

plication cannot be intended, if there be not apr words, otherwiſe, 

it is in a Will, for this is but a gift to a man and his Ifſue, for this gift 

is but to both of them tor life, and ſ(everall inhericances. 


Bit & al.verſus Coſſen, Tris. 16 Jac. rotulo 62.1n Formedou, the 
Tenant pleaded a warranty, and pretends that it was collaterall 
warrantry , where in truth it was a lineall warranty, and it was 
held naught, becauſe the warranty was in Law a lineall war 
ranty ; the Caſe was, that Land was givenby Feoffment made 
to the uſe of the Feoffer, for lite, remainder in Tail , Tenant for 
life dies, Tenant in Tail had Ifſue a Son and two Daughters, and 
the Father and Son joyn ina Feoffment with warranty, and after 
the Father and Son die without iſſue, and the Daughters bring a 
Formedon, and this is a lineall warranty, 


"Y!t verſus Staple, T rin 14 7ac.rotulo 112,Formedon in le diſcender 
againſt three which plead non-Tenure,and iſſue thereupon joyned, 
and tound ſpecially, that two of them were Leſlees for life, the re- 
mainder to the third perſon, and whether the three were Tenants as 
is ſuppoſed by the writ, was the queſtion, and the better opinion 
was, that it was found for the Demandant, for the Tenants ſhould 
have pleaded feverall Tenancy,and then the Demandant might main- 
tain his writ, but by this | ape non-Tenure, if any be Tenant it is 
ſufficient, but in ſome Caſes, the Precipe may be brought againſt one 
who is not Tenant, as a morgagor or morgagee. | 


Omes Leiceſter verſus (omit. (Uanriccard, In Formeden upon 2 
Judgement given in part for the Demandant, and part for the Te- 
nant, the Tenant brought a writ of Error, and had a Sper/edeas up- 
on it, and afterwards the Demandant proſecuted a writ of Sei/2,and 
delivered it to the Sheriff, and he executed the writ, and immedi- 
ately afterwards, the Tenant gelivered the Smperſedeas to the She- 
riff, and the Tenant moved the Court, and prayed a writ of reſtitu- 
þ,4 cution, 
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By Deed an int 
plicationbe in- 
tended, 
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Nota, 


Formedon. 


tion, and it was granted him, becauſe the Tenant had done his indea- 
your, and had not delayed the proſecuting the writ of Error. 


#- 23 (lanriccard & Franciſca uxor. Ejus Demandants, verſus 
R.S. milit. vicecomit. Lyple for three meſsuages, ec. which R, 
late Earl of Eſſex, and Fraxces late wife of the ſaid Ear], by Fine in 
the Court of the Lady Elizabeth, late Queen of England, before 
her then Juſtices at Weſtminfter, levied and gave to William Gerrard 
Eſquire, and F. MH; Gentleman, and the Heires of the ſaid z7. for 
ever, tothe uſe of Elizabeth Sydney, Daughter and Heir of P.F. 
Milir. and the Heirs of the Body of the faid E. comming, and for 
default of ſuch iſſue, to the uſe of the ſaid F. then wife of the faid 
Earl, and the heirs of the ſaid Fr. and which after the death of the 
ſaid Eliz. ought to revert to the ſaid Fr. by form of the gift afore- 
faid, and by force of the Statute in ſuch caſe provided, beeauſe the 


ſaid El;z. died without Heir of her Body. The Tenant pleaded in a- 


batement of the writ, becauſe the writ ought to revert to the wo- 
man alone, andit ſhould have been to the Husband and wife, and up- 
on a demurrer, Judgement was, that he ſhould anſwer over, the writ 
may beeither to revert to the Husband and wife, or to the wife alone, 


_ and hereinthe Tenant vouch two vouches, and one is Eſsoined , and 


an iders dses given to the other, and Serjeant Harri demanded ofthe 
Court if he ſhould Fourcher by Eſsoin, becauſe the Statute of Feſt- 
winſter, the firſt is, that Tenants, Parceners, or Joint Tenants, ſhall 
not fourcher in Eſsoin, therefore they two ſhould not fourcher by 
Eſsoin, but the Court held, that before appearance it could not ap- 


pear to the Court, whether they were Tenants or not, and therefore 


before appearance they ſhall have ſeyerall Eſsoins, and Yeftminfer, 
the firſt is expounded by Glouceſter the tenth, which is, that two 
Tenants ſhall not feurcherafter appearance : and at the day of the 


| adjournment of the laſt Efsoin, the Tenant was Eſsoined, and ſuch 


Eiſsoin was allowed and adjudged by the whole Court, and the rea- 
ſon hereof ſeemed to ſome to be, becauſe the Tenant might be inform- 
ed of the Vouchee, that he vouched was the ſame perſon or no, for 
he might be onother perſon, for if he ſhould be an eſtranger, and de- 


mand the place, and the Demandant could not hold him to the war-. 


ranty, the Demandant ſhould looſe his Land, and they held that up- 
on ſeverall Proceſse, to wit upon the view and upon the ſummons to 
warranty; which are divers Proceſses,the Tenant ought to be Eſsoined, 
and the Court held that this Efsoin was at. the Common Law, if the 
Tenant and the vouchee at the day given to the Tenant, and the vou- 
chee make default, Judgement $hall be given againſt the Tenant, to 
wit a petty Cape, and nothing againſt the. vouchee. 


a ' Shotwell 
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Hotwell verſus Corderoy, In Formedon the Tenant prayes in aids 
.nd the prayee in aid and Tenant vouch, and the Vouchee was ef- 
ſoined and adjourned, and ar that Day the Attorney of the Tenant, 
without the Prayerinaid caſt an Efſoin; and an dem dies given the 
Prayee in aid, and it was quaſhed ; for they ſhall not have ſeverall 
Eſſoines bur joynt Eſloines. 
A Formedon brought of Lands in eA. B. & C. The Tenant pleads a By th: Name 
Fine of all by the name of the Mannour and Tenements in e. & B. of a Mannowr 
And it was objected that he ſaid nothing to the Land in {\. but the = _ _ 
Courtheld that by the name of the Mannor the Land in all the Villa- wy; 4 
ges would paſs : and the Demandant may if he will plead as to the 
Land in C- that it was not compriſed in the Fine. 
Hill: 7. Jacobs, rotwlo 76. vel 69. Formedon in the Diſcender the Nota. 
Writ was general that f. £. gave to T. L£. and the Heirs Males of his 
Body, upon the Body of D. 7. Widow lawfully to be begotten, 
which D. the ſaid T. afterwards took ro Wife, and which after the 
: Death of the ſaid 7. &-c. Son and Heir Male of the Body of the faid 
T. upon the Body of the ſaid D. lawfully begotten to the ſaid 7. L. 
younger Son and Heir of the ſaid . L. Son of the faid T. ought to 
deſcend by form of the Gift aforeſaid, &c. and whereof he faith, that 
the ſaid T. was feiſed, &c. and 2 El;z. of the ſaid Tenements did in- 
feoff the Plaintiff in Fee to the uſe of the ſaid T.L. and his Heirs,&c. 
and note, in the Count no mention made of the Marriage, 
If a Gift be made in tailtoD.and his Heirs Males : the Remainder 
toeM. in tail,D. diſcontinnes in the Life of «4. and D. dies without 
Iflue, and the Heir of A.brought his Writ, as the immediate Gift to 
' eA. bis Anceſt5r, who never was ſe:ſed in his Life, and for that cauſe 
' the Wric was navght ; bur ji 4. had been ſeifed of the Land, then it 
_- had not been neceilfary to have ſhewed the firſt Gift to D. by the 
opinion of the whole Court, 4 
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ATions upon the Statute of Hue and Cry. 
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retulo 534. Action brought upon the Statute of Hue and by the Se: vant 
own 


Cry by the Servant who was robbed in his own name, and *? 
241me, part of 


part of the Goods were his Maſters, and part his own proper Goods, ,j, + 1. 
and found guilty as to his own Goods,and a ſpecial VerdiQ,as to the yy his Ma- 
Goods of his Maſter ; and Judgement for the Plaintiff, fters, 

R 2 Conſtable 


N Eedhans verſus Inhabitant. Hundredi de Stoak,, T rin. 8. Face 4%ion brought 


186. 


Nora, 


The Retord of 
Nifi prius 4- 
mended 8, 01 
motion, 


The Proceſs in 
Partition. 


AFions upon the Statute of Hue and Cry. 


FYO Stable verfas Inhabitant;-in dimid. Hundred. de VYalcham in 
Comitate Eſſex, Trin. 15. Jacobi, rot#l0.2244. The Afton wa- 
brought for a Robbery, the Detendant is found guilty, and-it was al- 
leadged in Arreſt of Judgement, that the Aftion would not lie, be- 
cauſe it was not brought —_— the whole Hundred : and it was an- 
ſwered on the Plaintiffs behalf, that the half Hundred is a Hundred 
by itſelf; and the Court held, the Writ ſhould have been brought 
againſt them in this manner, »habitantes in Huxdredo de Vw, called 
the half Hundred of Waltham; but the Wiit was held good-;.for-the 
Writis,& ſo ſhall be intended to be brought againſt the men inhabit- 
ing in the half hundred of #/.&Judgement for the Plaintif;8 in a ſpe- 
cial verdi,rhe Jury found that the robbery was done upon the Sun. 
day,and it was-held in the Kings Bench,that the Hundred was liable. 


Orris verſus Inhabitantes in Hundredo de G. Hill. 14. Jacobs, 

| VN -0r#l2 431. And the Plaintiff declares upon.a Robbery done the 

ninth day of Ofober, An 1 3 7«cobi. And the Originall bears Teſte the 

ninth-of Ofober 14 Facobs, and after: a Verdia, Serjeant Hare 

vey moved to ſtay the Judgement, becauſe the Writ was not brought 

within one year after the Robbery-.done, according to the forme of 
the Statute of 27 E/;z, And the Court held ie a good Exception. 


| lncams 4 verſus Handredum de T endring, T rin. 15+ Jacobi, rotuls 
41952. The Plaintiff in his Declaration had miſtaken to alleadge 
the very Day of the Robbery, for he shewed the Robbery to be com- 
mitted in Oober,where in truth it was committed in September ; and 
the Court was moved, that the Record which was taken out for Tri- 
all, byt never put in, might be. amended, for the notice given to the 
Hundred, as the Record is, would appear to be before the Robbery, 
and they granted that it ſhould be amended. | 
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AdGions in Partition. 


ſtreſs, and the Proceſs are returnable from fifteen Dayes to 

fifteen Dayes ; and if the Writ be brought againſt two or 

more, ſeveral Efſoines will lie, but no View, and the Sheriff upon the 
Diſtreſs is compellable to return the value of the Land from the refte 
of the Original.untill the Return thereof : and if rhe Writ be againſt 
£wo or more Deic':4ants, and onely one appears, the Plaintiff cannot 
declare 


Þ 16m in- Partition are Summons, Attachment,and Di- 


Crna...” AE. 


Alions in Partition. 
declare againſt him, untill the reſidue of the Defendants appear : 
and Partition lies by the Statute of 31 H.8.cap. 32. between Joint- 


renants, Tenants in Common, Tenants for Life or for years, but at the 
Common Law Partition was enely between Coparceners, his Petit. is 


157 


no Plea in Partition, and in this Action there are two Judgements, the 


firſt is, that Partition ſhall be made, and if the Plaintiff die after the 
firſt Jugement, and before the ſecond Judgement, the Writ ſhall nor 
abate,but his Heir ſhall have a Scire facias againſt the Defendants, to 
ſhew cauſe why Partition ſhould be made, and a Writ of Partition 
will not lie of the View of Prank Pledges; and the Death of one of 
the Defendants abates the Writ. And note, the Plaintiff may have a 
ceneral Writ, but a ſpecial Count : and if the Defendant confeſs 
part, and plead 2 nod non tenet inſimul & pro indiviſo, for the reſidue 
the Plaintiff may have Judgement upon the Confeſſion, and a Writ 
to make Partition upon the Confeſſion before the Triall, and after- 
wards try the Ifſue for the reſidue, orelſe he may reſpit his Judge- 
ment upon the Confeſſion untill the Ifſue be tried, but this is dan- 
Serous ; for.if the Plaintiff be non-ſuit at the Aſfiſe, then the whole 
Writ will abate: and if the Sheriff return the Tenant fummoned, 
when in truth he was not, an Action of Deceit lies not, but an Aion 
upon the Caſe, becauſe the: Plaintiff ſhall not recover the Land by 
default, and you ſhall neverhave a Writ of Partition againſt one, 
where he cannot have one againſt the other ; thirteen men joynin a 


purchaſe of a Mannour, the Conveyance was of the moity to one - 


of them inFee, and the other moity to the other twelve men in Fee, 
the twelve make a Feofiment to one, of twelve ſeveral Tene- 
ments, and Land, and that Feoffee makes twelve feveral Feoff- 
mentsto thoſe twelve men, now the thirteenth man which had the 
other moity bringeth one Writt of Partition againſt them all, pre- 
tending that they held i»/mwl & pro indivi/o, and by the opinion of 
the whole Court it would not lie, but he ought to have brought ſe- 
veral Writs, and M:ch.6. acobi. in Partition, becauſe both of them 


are in Poſſeſſion, he that is not prohibited may cut down all the Trees - 


and no Eſtrepment will lie,- 


Pp. Ocks verſus (ombNoks; The Plaintiff declares that one «. was 


Alciſed in Fee, and demiſed for years to 7. and L. and to the Plain- 
titt for term of Life : and one-of them demiſed to one of the De- 
fendants for years; the Defendant as to part pleads, that he did not 
demiſe ; andthe other pleads X'5x ef informat. and a Demurrer to- 
the Plea of Non demifit, becauſe it is but argumentative, 20d nor 
tenet inſemul, and it was adjudged 4 naughty Plea, a Writ of Error 
waar pe upon the firſt Judgement, before the Writ be re- 
turned. 
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Error in Parti 
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ment. 
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Defendant 
tleads he had 
brought a Writ 
for the ſame 
land, and ad- 
J#dged no plea. 


Proceſs in 4 


Quare 1lmpe- 
dit, 


ATions upon Quare Tmpedit, 


k /T 1 verſus Glemhaw. The Defendant pleads, that he before the 
purchaſing of this Writ, had brought a Writ of partition for the 
ſame Land againſt the Plaintiff, which yer depends,and demands Judg.- 
ment if the Plaintiffs Writ were brought. And the Court held , that 
che Writ laſt brought is well brought ; for iiche firſt Plainiiff will not 
proceed upon his Writ, and the Defendant ſhall confeſsthe aGion, 
yet the Defendant cannot ſue a Writ to make partition upon that 
Plaintiffs Writ , and therefore it is reaſonable that the Detendant in 
the firſt Action may ſue out a Writ to make partition , and that the 
Defendants plea is naught , and the laſt Writ is well proſecuted. 
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AT ions upon Quare Impeiit, 


ſtreſs , peremptory by the Statute of AMarlborough, cap. 13. 


Þ « Proceſs in this Aion, are Summons, Attachment, and Di- 
the Sheriff muſt ſummon the Defendant by good ſummoners, 


and return their names upon the original Writ , and not return com- - 


mon ſummoners, as oh»: Doo, and Richard Roo ; for a Writ of deceit 
lyeth in this Writ, if the ſummons were not made indeed ; The Writs 
hereupon are returned from 15. days to 15, days. The ſummons up- 
on the firſt Writ may either be made at the Church door to the pers 
ſon of the Defendant. And although a #1hil be returned upon the 
firſt ſummons, Attachment,and Diſtreſs ; yet if the Defendant make 
default upon the Diſtreſs, a Writ tall goe to the Biſhop upon the 
title made by the Plaintiff : bur at che common Law a Diſtreſs infinite 
did lie, and no Writ to the Biſhop before the appearance of the De- 
fendant ; but now this is taken away by the Statute of Marlborough, 
cap. 13- A Writ of fournes accompts lieth upon che death ofthe Te- 
ſtator, and ſummons and ſeverance if one of the Plaintiffs will not 
ſue. | | 
The Judgment in a Ozare impedit,is to recover the preſentment;and 
the value of the Church for half a year, if the Plaintiff remove the 
Clerk : And if he do not remove the Clerk, then the value of the 


Church by two years, and the value ſhall be levied by fifa or elegit, 


and not by capias ad /atisfaciend. for that no capias lay before the ap- 
pearance upon the Original, Four things are ro be enquired on in a 
zare Impedit ; the firſt is, whether the Church be full or no ; the ſe- 
condis, ifit be full, of whoſe preſentment z thirdly , whether the fix 
moneths be paſt from the time it became void ; fourthly, the.value of 

the Church by the year. | 
If a 2#are Impedit be brought againſt diverſe, they ſhall have ſeve- 
rall 


) 


ATions upon Huare Impedit. 


rall efſoins before appearance ; if the firſt man be eſſoined , ic muſt be 
adjourned for 15. days, #dems dies ſhall be given to the reſt. And at 
that day another of the Defendants may be eſleined for 15. days 
more, and an dem dies givett to the reſt, and fo of all the reſt of the 
Defendants. And if the Defendant take not his effoin upon the ſum- 


mons, he may take his eſſoin upon.the Attachment. And if thePlain- 


tiff do not adjourn the eſſoin, he ſhal) be nonſuit : And note, that the 
Defendants are not bound to appear after they have had their eſſoins 
untill the return ofthe Diſtreſs ; for an eſſoin is no appearance , be- 
cauſe it may be caſt by a ſtranger : And note, if the 2uare Impedit be 
nox brought againſt the Incumbent that is preſented and admitted into 
the Church, at the time of purchafing the firſt original Writ, that 
Clerk ſhall never be removed by the Plaintiff, although ke hath judg- 
ment to remove his preſentation : but ifa ſtranger be preſented, hang- 
ing the Writ ; if the Plaintiff recove, he ſhall remove him : And ther- 
fore the ſurer way is to bring the Writ againſt the Biſhop , Patron, 
and Incumbent, and then the Biſhop ſhall not preſent by Cupps : and 
if the Patron be omitted in the originall, the Writ is abateable. 

If the Originall writ be brought againſt three, one 27ay appear 
before his companions, and Proceſle ſhall be continued until! Diſtreſſe 
be againſt the reſt, and the Plaintiff in the mean time declare againſt 
him that appears in the S:mx/cam, and if he that appears pleads no» 
 5mpedivit, the writ ſhall be awarded to' the Biſhop, but there ſhall 
be aceſſet Executio, untill the Plea between the Plaintiff, and the 
other Defendants be determined, and if the Biſhop appear and claim 
nothing but as Ordinary, a writ ſhall iſſue to the ſame Biſhop upon 
that Judgement, but if the Biſhop makes a Title to preſent, & Judge- 
ment is given for the Plaintiff, then the writ ſhall iſſue to the Me- 
tropolitan of Canterbury, if the Church be within his Province, 
and ſo to the Metropolitan of York, if it be within his, and upon a 
Judgement by 0 ſum informat. or xihil dicit, the writ, ſhall go to 
the Arch-Biſhop, -and not the Ordinary, if the writ be againſt him. 
The death of one of the Defendants , hanging the writdoth not abate 
the writ, nor of one of the Plaintiffs Parcenors.If the Incumbent reco- 
ver, he ſhall recover damages, for he cannot have a Writ to the Biſhop, 
and if a man recover in a 2wareimpedit, and die, his Heir shall not 
have Execution, for it is not areall Aion, and the Plaintiff ought 
alwayes in his Declaration to make mention of the laſt Incumbent,or 
otherwiſe his Writ $hall abate. 

The Husband alone, but in the Right of his wife, may without his 


wife bring a 2aare impedit, but not an Aſſile,de Durrai one preſent-- 


ment, for he shall recover nothing but his preſentation and damma- 
ges, and if the wife dye hanging the writ,it shall not abate, and a 
writ did abate becauſe it was that he should permit him tro nominate 

| a fit 
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ATions uqon a Duare impedit. 


a fir perſon, where it should be to preſent,for an Advowſon in Y/Yales, 
the writ shall be brought in che next English County, and Judgement 
$hall be given in his Action for the Plaintiffe, at the Aſſiſes, and de- 
ceit lyes as upon a Judgement had in this Action upon default upon 
every Iſſue iſſued, joyned by Iury, the Iury shall inquire of the points 
of the writ, and note, admiſſion, plenarty, inſticution, and ability 
Shall be tried by the Ordinaries Certificate, but if the Iſſue be whe- 
ther the Church be empry by reſignation, or whether the Patron have 
preſented his Clerk, it shall be tried by the Couutrey, and in this writ 
the Defeudant $shall neither have his age, nor a proteRion, nor an 
Eſſoin,as in the Kings ſervice to avoid the Cupps. 

If the King was Plaintiff & that the defendanc was not ſummoned by 
the Sheriff, nor attached, nor diſtrained, and the King had Judge- 
ment by default, no writ of deceit lies in an Aſſiſe of Dzrraign, Pre- 
ſentment of the writ be brought in A45ad. at the Return of the 
writ, the Aſliſe shall be there arraigned by the Serjeants at the Barr 
in French, and the Tenant shall be demanded, and if the Tenant do 
not appear, when he is demanded, a reſummons $shall be awarded, 
and if upon the reſummons, the Tenant shall not appear, the Aſliſe 
Shall be taken againſt him by default, and if the Tenant appear , he 
may demand Oyer of the writ and the Return, and che writ shall be 
readto him, ix hec verba, and the Return thereof, and the Jury $hall 
have the view, and the Tenant may take exception, either to the wrir, 
or tothe Return thereof, if there be cauſe,and if there be no cauſe, 
then he may pray a day to plead, and 1f the Court give a day, then 
the Jurors that appeared, shail be diſcharged of their attendance, and 
ought to appear upon a new Proceſle to be awarded againſt them, the 
Judgement 1n this Aſſiſe is to recover the Preſentation, dammages, 
and the value for halt a year, and if ſix moneths be paſt, the value 
of the Church for two years, by the Statute of Weſtminſter, Ed.2. 
and fix of the Jyry ought to have the view of the Church, to the in- 
tent that they may put the Plaintiff into poſſeſſion if he recover,and in 
this writ the Plaintiff shall not recover the Advowſon, bur the Pre- 
ſentation, the Proceſſe in this writ is ſummons , refummons againſt 
the Tenant, an.' ſummons, habeas corpres, and diftreſſe againſt the Ju- 
ry, and the Proceſſe ſhall be returned from fifteen dayes, to fieteen 
dayes, and no Efloin nor voucher lies after a reſummons. 

If the King preſent his Clerk, one may have an Aſliſe againſt his 
Clerk only, and not againſt the King, and at Common Law none can 
have an Aſſiſe, but only the Tenant of the Freehold, but by the Sta- 
tute, Tenant by Statute, Merchant, or E/egit may have an Aſſiſe, if 
the Incumbent hanging the writ die, and the diſturber preſent again, 
that writ lyes by 7o#rzes account upon the firſt diſturbance, and al- 
wayes ina Declaration in a ,2*are impedzt, you mult lay a Preſentati- 
on 


AGTons upon Dnare impedit, I6r 


on in him from whom you firſt derive your Title, or under ſome from 
whom he claimeth, otherwiſe it is not good. The Biſhop cannot 
rant a Sequeſtration in no Caſe, but where the Church is void, but 
if the Clerk be inſtituted, and induced, no Sequeſtration lieth. 


$4 verſus Tanſie,T rin.16 7ac-rot.3 210. Quare impedit brought | 
for the Church of Bleby, the Iſſue was, that there was no ſuch Exception 2a- 
Church, and the Yenire was, de viſu de Bleby, and the Exception was, {7 79 1h Ve- 
: ; nire,and gver- 

becauſe it was not of the Body of the County, but the Exception .,,j,z | 
wasſalved, becauſe in the Declaration it was alledged, that one died ; 
at Blehy aforeſaid, and it was held, that every place alledged, shall 
be intended to be a Town, and by the uſer of the writ, it ispreſumed 
in Law to be a Parish, and then if there be a Parish, and a Town, if 
the Yenire facias be either of the Pariſh or Town, it is good, and 
it is a good Writ.to demand anerinm de D. with the appurte- 
Nances. 

Severall 2 are tmpedits may be brought againſt ſeverall Defen- 
dants, as _— the Biſhop, and ————— the Patron and Seer 
Incumbent, bur if f. S. brings a Oware impedit againſt 4.3, that ,,ay = brought 
A.B. cannot havea writ againſt the ſaid F.S. if a Puare impedit, againſt ſeverall 
abates, within the fix -moneths the Plaintiff may bring another writ, m2. 
but if the Plaintiff be non-ſuit within the fix moneths, he cannot have 
2 new writ, becauſe the Defendant upon Title made, hath a writ to 
the Biſhop, and for that cauſe, a new writ will not lie. 


| Fr no-4 verſus Epiſcopum Ciceſter, & al. Trin. 6 acobi. rotulo 

1629, The ifcue ina 2uare impedit was, if S. Roſe by co- — 
vin between him and Comber and Rivers, did reſign into the hands of by f - nr" 
the ſaid Biſhop, if the King hath Title of lapſe, and a reſignation be ot away the 
made by fraud, and one admitted, this ſhall not take away the Kings Kings Title, 
Title, for if the Kings Title appear upon Record, then ſhall go out a 

writ for the King, but otherwiſe it is upon matter of Evidence, the 

King ſhall looſe his preſentation, as well by reſignation, as by Death, 

where he hath Title'to preſent by lapſe, and doth not, except the re- 

ſignation be by fraud, and where an avoidance is by Statute, there 

needeth not notice to be given to the Biſhop. 


aps Say verſus Epiſcopum de Peterborrow, CMich.3o Jacobi rotu- The fate is de- 


lo 2601. The Imparlance and the demurrer entred, Hzl.7.acobi, Farr = _ 
eath of Tenan 


rotulo 3458. The Caſe was Tenant in Tail grants the Advowion to o- * n Tail 
thers, to the uſe of himſelf and his wife, aud the Heirs males of ©" 
the Husband; and the Husband dies, and the wife ſurvives, and 
.the Lord Say marries the woman, and brought the 2zare impedit, 
the eſtate is determined by the death of Tenant in Tail, and Jndge- 


Y ment 
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A preſentment 
by words,g00d, 


A@ions upon Quare Impedit, 


ment was given for the Biſhop upon a Demurrer, ina 2uare impe- 
dit, if any of the Defendants do barr the Plaintiff, the AQion is 


SONC.. | 


WA {i verſus Marrey, Trin. 8. Jacobi, rotulo 3905.The Church 
| became void by reſignation and a preſentation upon the proviſo 
inthe Statute of 21 H.8, for the Kings Chaplains. The Kings Chap- 


lains might have three Benefices with licenſe, nay he may give to them 


as many as he will, being of his own gift, Ju 'gement for the Plain- 
tiff, if the Incumbents Plea be found tor him, he ſhall never be remo- 
ved, although other Pleas be found: for the Plaintiff by the whole 
Court, Paſch. 9. Facobi. If rhe writ abate for Form, you ſhall ne- 
ver _ awrit to the Bishop, nor where it appears that you have 
one Title. 


Ominus Rex verſus Emerſon. Tin. 8. fac. rot.1817, The queſti- 
on was, where the King had Title to preſent co a Church by rea- 


ſon of ward-ſhip,and after livery : and before the King doth preſent 
under the Seal of the Court of Wards, the King dorh preſent by his. 


Letters patents under the great Seal of Exg/and, and the Clerk is 


admitted, inflituted , and inducted , whether the Clerk ſhall bere- 


moved or no, and the Court held that he ſhould not : and Judg- 


ment that the Plaintiff, »5h3/ capias per breve , he that getteth ir firſt 


by the Court of Wards or great Seal ſhall have it, there needeth no 
recitall in the grant. A common perſon by his letter or his word may 
make a preſentation to a Benefice to the Biſhop ; the King may pre- 
ſent by. word if the Ordinary be preſent ; for a preſentment is but a 
commandement ; if the King under any Seal preſent , it is good : Ir is 
beſtto plead the King preiented generally, and not to plead it by Let- 
ters Patencs, for it is the worſt way, and judgment was given for the 
Defendant : and« Ifh. 10. Facebs, it was held by the whole Court, 
that a preſentment under the great Seal, to a Church parcell of the 
Durchy.of Lancaſter is good,and needech not ro be. underthe Dutchy 


Seal. 


NR anwell verſus Lifter, The Defendant had been Parſon for three 


PAvears, and pleaded plenarty generally by fix moneths of the pre- 
ſentation of one S7ites, a ſtrangerto the Writ : And the Conrrt held 
the Plea tro be nuuglit, becauſe the Defendant ſhewed no Title in 


Ftiles, | 


Eedler verſns Winton and Needham, Hill. 12. 7aceci , rotwle, 
VN 1245.Ina 2zare /mpedir, the Caſe was, Hnsband and Wife, bar- 


gainand ſell Lani to cle King ; this is as good as a Fine .being _ 
p | 
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; ifit was Jelivered to the King , but not entred of Record ; if it was 
| made and delivered, it was good : bur if the King ſhould before it be 
: delivered, grant it ont, it had been void, being not enroiied of record ; 
for the King in con(ideration of the bargain and fale of the Husband 
and Wife before the Deed inrolled , did grant to them the Parſonage 
of Horſham : inthis caſe the Wite is bound as ftrong as by Fine, and 
the King made the grant between the dare of the ceed, and before 
4 inrolmenr. If the Kings Clerk be once inducted, the K. cannot remove 
his Clerk at the common Law, before the Statute of 54. H. 8. Ifa 
Quare Impedit were brought againſt the Patron and Clerk , the 
| Patron might confeſs the Action , and ſo prejudice theClerk ; there- 
| fore by the Statute the Clerk being inducted , he may plead that 
| he is Parſon imperſoned, and ſo defend himſelf, 


| Cn verſus Williams, Hill. 9. 7acobi, rotulo, 854. A Ynare 1 (ubſequent 
| {wpedit brought of the Retory of 7. Stoneley, one of the Tellers debt tothe Yu, 
| in the Exchequer , was indebted to Queen Z/:z. And it was found 7clated to a- 
= that he was ſeiſed ofa Mannor, ad q#5d, &c. in fee,,/ and ſold it to the 744 ©? aſſ _- 
Plaintiff, who brought a writ to remove the Clerk, who was admirted a» coat : 
by the preſentation of Sroxe/eys wife, to whom a joynture was made aeration. 
by her Husband before he was indebted to the Queen : and it was 
pretended that the joynture was void by the Statute of  andſo 
was the opinion of the Court. 

If one uſurp upon the King, where the King hath Title, the Clerk 
cannot be removed, but by a 2 are Impedit:but where the King is to 
preſent by laps, and one doth preſent the King during the life of the The King hath 
Clerk, ſhall remove him : bur if he dye, the King hath loſt his preſen- /of# bis preſea- 


ration : but if the Clerk reſign, then is it no prejudice to the King. cn _ 
LU LL - 


om Bed. verſus Epiſcopum Ex0. T rin 4 Focobs,rotulo, 2235. A Defendant 
Dyare Impedit brought, the Biſhop and incumbent joyn ; and pleads another 
plead that there is another writ depending againſt the ſame Biſhop 7 depending 
only, and pleads it : and that the diſturbance in this Declaration, and 2 = | -" 
the diſturbance in the former Declaration, are one and the ſame di- CONES 
ſturbance. The Plaintift replies, that the firſt writ was brought for a- 

nother diſturbance, and traverſes without that, that they are one and 

the ſame impediment, and the Defendant demurs upon that plea, and 

{ Judgment given for the Defendant,that it was a good plea in abate- 

| ment ; for although the preſentation and the diſturbance are both of 

them in queſtion, yet the preſentation is the main, and the preſenta- 


tion bur as acceſlory. 


Y 2 Birkhead 


164, 


The Biſhopsplea 
ſhall not preju- 


Adions upon Quare inepertit, 


Irkhead verſus eArchiepiſcopum Eborum & al. Paſch, 1 4. facobs 


rotulo 95 3. A 2uare Impedit brought for the Vicaridg of Leeds 


aice the Incum- in Tork-ſhire. The Arch-Biſhop claims nothing but as Ordinary, and 


beat. 


Nora. 


pleads further, that the Church betame void the firſt of Fanwary, Ax. 
12. 7acobs , and that fix moneths had elapſed ; by reaſon whereof he 
collated the 23. Decem. and (0k the Incumbent pleaded the ſame 
plea ; the Plaintiff replyed , and confeſſed the Avoidance the firſt of 
?anzary : but he further ſaid , that withinthe fix monerhs, to wit, 
the 20. of 3ſay, &c. he preſented his Clerk, and the Arch-biſhop re- 
fuſed to admir him : And afterwards, to wit, the zo, of Hay, the 
Biſhop collated , and the Defendant demurred for the doubleneſs of 
the plea. If the Incumbent plead good matter for his preſentation, 
although the Biſhop plead inſufficiently , that ſhall not prejudice the 
Clerk : And the Defendant took exception to the Plaintiffs writ , be- 
cauſe it bore-date the 9: of AZay , the preſentment was 29, of May, 
and the refuſall ofthe Biſhop was the ſaid 29. of ſay, and he colſa- 
ted the 30. of May : and ſo the writ was brought before the refuſall 
made by the Arch-Biſhop. 


 Þ "4 »uper Rex Jacobus verſus Epiſcopum- Reffen. & al. Hill. 
L P13. Jacobs rotulo, -2330. A Ynare Impedit brought for the 
Church of 21:lto near Graveſend in Kent, and the iſſue was, that 
Queen E/iz. was ſeiſed of the advowſon of the ſaid Church, ec. and 
upon tryall of the iſſue, the Jury found it ſpecially ; Hy which it ap- 
peared, that the Queen had Title but at two turns, and the Biſhop 
had one turn : and becauſeit appeared to the Court , that the Queen 
had Title to that turn, therefore a writ was awarded to the Biſhop 
for the King. 


*T Inchcomb verſus Epiſcopum recator. & al. Paſch. 14. Jacobi 
rotule, 1026, The caſe was, that a Clerk in Salisbury, when 
the Church was full, contrated with the Patron, to give him 98. 1. 
when the Church ſhould become void , the then-Incumbent being a 
very old and fickly man, and did conclude, that the Patron ſhould 
Srant the next avoidance to a Friend of his who preſented him. And 
this was held to be a Simonaicall contract. The Clerk was admitted 
and continued in all his life, and died, and now the King preſented. 
The quſtion was, whether the King, not taking advantage thereof 
during his life , ſhall have now the preſentment, if he had reſigned or 
made ceſlion, and then another had been preſented, and then the firſt 
Clerk had died, the King then had loſt his turn, Habbard and 
Winch held that the King had not loſt his preſentation , for he never 
was Parſon, and that the King after his death ſhall have his turn : 
and Finchcomb cannot have it, becauſe the Church was void ”_— 
the 


IT {Fi IRE AS 


ATions upon Duare impedit. 


the leaſe of the Mannor was made. And Calverts caſe in the Exchequer 
was remembred ; for the Church being void, P. contracs ſimoniacally 
with the Patron to have the preſentation, and upon this corrupt a- 
greement he preſents R. who was ignorant of this corrupt agreement, 
and yethe was removed ; for he ſhall be puniſhed for the offence of 
his Patron : the admiiſſion upon ſuch corrupt agreement maketh the 
inſtitution and induction void. 


A Uſtex verſus Epiſcopum London , & al: Paſch. 12, Pac. rotuls, 
2255. A Duare Impedit brought for the Church of Z. he claim- 


ed by grant of the next avoidance from Sir Edward Pynchion. The De- 
fendant pleads a Uſurpation by Queen Mary upon a deprivation 
and plenarty of her Clerk by ſix months. The Plaintiff pleads a recove- 
ry by a 2are Impedit upon a non ſum informat, by the Patron againſt 
the Queens Clerk. If the King'upon uſurpation' preſent, and his 
Clerk be in by fix moneths. ; if the Patron bring a quare Impedit a- 
sainſt the Kings Clerk, and recover by nox ſum informat, this ſhall re- 
mit the Patron to his ancient right : otherwiſe itis,if the King do pre- 
ſent by Title in the caſe of deprivation, the Patron muſt have fix 
moneths after notice. And Judgment was given for the Plaintiff. 


WW: verſus Epiſcopum (eflrie & al. Paſch. 12. Tacobi rotalo, 


626. Tenant in tayle and his ſonne, grant an advowſon, and 
the Father dyeth , the grant is void , and Judgment for the Plaintif, 


WW: 1dham verſus Epiſcopum Norwic. & al. Mich, 13. Jac. rotalo, 
2042, A 2uare imped. brought that the Bishop should permit 
the Plaintiff to preſent, &-c. to the Church of A. &c. and declares, 
that whereas E. . Knight,was ſeiſed of the Mannor of 2. with the 
appurtenances , to which the advowſon of the ſaid Church , to wir, 
to preſent to the ſaid Chureh every firſt turn, &c. and that the Duke 
of Norfolk was ſeiſed of the advowſon of the ſaid Church, to wit, to- 
preſent to the ſame every ſecond turn. And that one T. G. was ſeiſed 
of the advowſon of the ſaid Church, to wit, to preſent to the ſame e- 
very third turn, &c. And an exception was taken to the Declaration, 
becauſe by the writ the Plaintiff claimed the intire advowſon , and 
by his count he claimed but the third turn : aad alſo he did not alled 
that he ought to have the firſt turn ; but the exceptions were over+ 
ruled by the Court ; for when the Church is void, and it appertains 
to him to preſent ; he hath the intire advowſon, but otherwiſe it is, 
when there are two advowſons in one Church, for there the Court 
muſt be to the moity of the Church, or the third part. 


The - 


166 Adions upon Quare impedit. 

He late King 7ames againſt Matthew, Tri. 4. Facobi. The 

King was Plaintiff in a Writ of Error againſt Hatthew,upon 

a Judgement givenin a 2ware impeadit, againſt the King in 

the Common Pleas, of the Church of eA. and the Queſtion was, 
whether a double uſurpation upon the King doth fo put him out of 
Poſſeſſion, that he ſhail be forced to his Writ of Right, and it was ad- 
judged in the Common Pleas againſt the opinion of. Anderſon, that 
he was put to his Writ of Right ; but a Writ of Error being brought 
upon that Judgement in the Common Pleas, the Judgement was re- 
verſed by the opinion of Popham, Telverton, Williams, and T am- 
feild; Fenner, being of a contrary opinion, and they alleadged two 
Reaſons ; firſt, becauſe the Right of Patronage, and the Advowſon it 
ſelf being an Inheritance in the Crown ; upon Record the Law will 
ſo prote&t it, thar- no force or wrong done by a SubjeR, ir ſhall be 
deveſted out of the King, for there is a Record to intitle him, but 
there is no matter of Record againſt him, tor a Preſentationby a Sub- 
je is but matter in fairt,the which Atalthough it be mixed with the 
judicial AR of the Biſhop, to wit, Inſtitution, yer it ſhall not preju- 
dice the King, being onely grounded upon the wrong of a Subject : 
and the ſecond Reaſon was, becauſe no man can ſhew when the Uſur- 
pation upon the King ſhould commence and begin; forit is not to be 
doubted, but that the King after ſix Moneths paſſed,if the Incumbent 
cy might have preſented, for plenarty is no plea againſt him, and 
Nullnm tempus occurrit Regi; and after that Uſurpation. upon the 
King, the Court doubted not but that the Patronage was ſtill in the 
King; and Popham ſaid, that a Confirmation being made by the King 
to ſuch a Preſentee, i: good, to eſtabliſh his Poſſeſhon againſt a Re- 
covery ina 2sare impedit by the King afterwards, but that it ſhould i} 
not inure to any purpoſe,to amend the Eſtate of the Uſurper, for he | 
gaines no Poſceſſion by the Preſentation againſt the King, but the Re- 
y leaſe to him made by the King is voia, as to ſo much as 1s in polseſ- 
fion, and during the life of the firſt Preſentee, the whole Court did 
not doubt but that the King might preſent, and then the Nearh of 
the Incumbent could not make that to be an Uſurpation, which was 
not an Uſurpation in his life, for his Death is a Determinacion of the 
firſt wrong, which will rather help then injure the King : and Tax- 
feild ſaid, that ſo it had been refoived in the Common Pleas, 23 & 24 
Eliz. in one Yardleys Caſe, for in that Caſe rhere was nor any In- 
duction, for which reaſon Judgement was not entred, but they were 
all of the ſame opinion, as the Court then was ; and onely 43 E.3.14. 
14E.3.and 18 E.3. are againſt it; and Pophams ſaid, that a Ynare 
smpedit was by the Common Law, but it was onely upon a Prefent- 
ment, to wit, inducion ; but if the, Incumbent was to be induded, 
then at the Common Law a Writ of Right of Advowſon onely | 
lies. | | Digby } 
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AGions upon Replevin, 


DE? verſus Fitzch, Trin. 14. _ rotulo, Tt was ſaid, in this 
Caſe by Juſtice Y/arbsrton, that the Preſentment is the Poſseſ- 
ſion in a 2aare impedit, as in Rent, the receiving; and in common, the 
taking of the profits: and in a 2wxare impedit one ought to ſhew in 
his Title a Preſentation either by himſelf, or one of thoſe, under 
whom the Plaintiff claimes as in a Writ of Right of an Adyow- 
ſon, one muſt ſkew a Preſentation in himſelf, or in his Anceſtors, 
whoſe Heir heis plenarty in a 2ware inppeait, ſhall be tried by the 
Biſhop , for the Church is full by Inſticution onely in common 


perſons Caſes, but in the Kings Cafe the Church is not full un- 


till the Clerk be inducted, but whether a Church be void or not, ſhall 
be tried by the Countrey, for. of Voidency the Countrey may take 
notice. 
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F the Cattel be diſtrained,the party that owes them may have a Re- 
Petevinecber by Plaint,or Writ,at his pleaſure, and if ic be by plaint 


in the countrey, and the Bailiff return to the Sheriff that he cannor 


have the view of the Beaſts to make deliverance,then the Sheriff ought 


to inquire of that by Inqueſt of office, and if it be found, that the- 


Beaſt be not to be had, then he ought to award a Withernam, and if 
the Sheriff will not doit, then an Attachment ſhall iſſue againſt the 
Sheriff co the Coroners, and after that a Diſtreſle, and if a wither- 
nam be granted, and a »ihi/returned uponthe FYithernam, he ſhall 


have an alias & plares, and fo infinitely ; and a ſecond deliverance 


lies after a Witherzam; and note,that ſometimes a Withernam lies af 
ter a Withernam, as when the Plaintiff is non-ſuit, and after a Return 
habend. and that the Beaſts are not to be found, & that the Beaſts of 
the Plaintiff are taken in YWithernam,and the Plaintiff appears,and al- 


leadges that the Cefendant, had the cattel firſt caken, and prayes- 


Delivery. 


And if the Defendant, when the Sherie comes to make replevin of 


the cattel , claims property, then at theseturn of that writ, another 


writ,de proprietate probanda ſhall iſſue to the Sheriff, by which writ 


the Sheriite is commanded ; that jtaking with him cuſtodibrs placttos 
ram ,&c.he ſhall enquire of the property. And.if it be found that the 
property was to the Plaintiff, then a redeliverance ſhall be made the 


Plaintiff, and an Attachmen: againſt the Defendant,to anſwer for the - 


contempt in taking, and unjuſtly dereyning, the cattell of the Defen- 


 dant: 
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AGions uqon Replevin, 


dant appear upon the plures withernam , he shall gage deliverance, 
preſently. And if the Defendant in Court claims the property , and 
it be found againſt him, the Plaintiff shall recover the value of the 
cattell and his dammages. And if the Defendant plead in abatement 
of the writ, that the property-is in the Plaintiff and one other, ec. 
and the Plaintif confeſle it, by which the writ shall abate by an award 
upon the Role, anda return habend. be awarded to the Defendant, 
yet the Plaintifshall have a new replevin, and the return shall not be 
irreplegiable ; for the Statute of Feſt. the ſecond, doth not help a 
falſe writ , or abatement of a writ : but the Plaintif may have a new 
writ from time to time, but it helps non-ſuits in rep/evir ; for if he be 
non-ſuit, he shall not have a new replev3», but a writ of ſecond delive- 
rance. And if the Defendant upon the return habexd. adjudged for 


him, cannot have the return of the Beaſts, and the Sheriff returns up-_ 


on the return haberd. that the cattel firſt taken are dead, he may have 
a Scire facias againſt the pledges : and upon a »ihi/ return upon that, 
he may have a Scire facias againſt the Sheriff, for inſufficient pledges 
are no pledges ; and the party may relinquish his withernam, and fall 
upon the pledges or the Sheriffe. Andif cattell be put into a Caſtle 
or Fortreſs, the Sheriffe may take the power of the County to make a 
replevin upon the plures replevin : a replevin will not lye of deeds or 
charters concerning Land , and no return habexd. lyes upon a jufti- 
ſtification : and if a diſcontinuance be after a ſecond deliverance , the 
return habexd. shall be irreplegiable. And if the Defendant after an 
advowry will not gage deliverance, he shall be impriſoned for the con- 
tempt : no diſclaimer lies upon a juſtification, but upon an advowry. 
And if the replevin was ſued by writ, and the Sheriffe return there- 
upon, that the cattell are not to be found, then a, withernam hall 
be awarded againſt the Nefendant : and if a »h;/ be returned, thena 
capias alias & plur.withernam, and thereupon an Exigent : and if hee 
do at the return of the exigent find pledges to make deliverance, and 
be admitted to his Fine, then the Plaintiff shalldeclare upon an #- 
core detent. and goe to tryall upon the right of the cauſe of diſtreſs : 
and ifit be found for the Plaintiff , he shall recover his coſts and dam- 
mages : And if for the Defendant he shall have a return habexd. But 
if upon the return of the P/zre- repleg. the Defendant appear, then 
no witherzam lies, but he muſt gage deliverance, or be committed : 
and the Plaintiff shall count againſt him upon'an »xcore detent. and ſo 
proceed to the rightfull taking of the diſtreſs. And if it be found for 
the Plaintiff if the Cattell be not delivered, he shall recover the value 
of the goods,and coſts and dammages, if for the Defendant, coſts and 
dammages, and a return habend. 
Wilkins 


- —. _— nm 
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ATions upon Repievin, 


WJ it”: verſus Danre T ris. 6. Zacobi, retulo, 930. 'The Defen- 
dant avowed a rent charge, granted to his Father in fee, with 
a clauſe of Diſtreſs : the Plaintiff demands Oyer of the deed, which 
was a grant of the rent to one and his heirs, to hold to him his Heirs, 
Executors , and Aſſigns to the uſe of the ſaid H. and his Aſſigns du- 
ring the life ofa ſtranger : And whether it was in fee, or for lite, was 
the queſtion , and whether the habendum be contrary to the preniiſes, 
or do ſtand with the eſtate : If the habendam had been to him and his 


Heirs during hjs own life, this had been void ; bur it was held other- 


wiſe for a ſtrangers life, and no occupancy can be of a rent. 


$—— verſus Whitlock, , Mich. 6. fac. retuls, 1316. The que- 
ſtion was upon a liberty inthe deed to make Leaſes, provided 
they shall not exceed the number of three lives, or twenty and one 
years, and the leaſe was made for 80. years, if two live ſo long ; if he 
make 2 Leaſe abſolute, it muſt not be above twenty and one years, 


but in this caſe it is uncertain, 


MI: verſus (amb, Paſch. 7. Facobi rotalo, 341. in Replevin, 
the Defendant avows damage feſant by reaſon of a deviſe 
made to the Advowant by will for one and twenty years, by one Loc- 
kyer, who was ſeiſed of the Land in fee : The Plaintiff faith, that true 
it is, that Lockyer was ſeiſed in fee of the Land inqueſtion, and by 
the ſaid Will deviſed the Landto the ſaid D. for the ſaid years, in 
confidence only to the uſe of it, if ſhe ſhould remain unmarried , and 
afterwards, and before the taking, dyed thereof, ſeiſed 7. L. being 
then Sonne and Heir of the ſaid Lockyer, after whoſe death the Land 
deſcended to the ſaid F. as Son and Heir, cc. after whoſe death the 
Legatees entred into the Land, and were thereof poſſeſſed to the uſe 
and confidence above ſaid, the reverſion belonging to the ſaid f. L. 
And the woman took Manning to her Husband;by reaſon wherof, the 
ſaid term deviſed by the ſaid L. to the ſaid e.and ?. to the uſe and 
confidence above-ſaid , ended the ſaid being under the age of 1 4. 
years, to wit, ofthe age of two years, by reaſon whereof the cuſtody 
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of the Heir did belong to the Husband and Wife, by reaſon whereof 


they ſeiſed the Heir, and entred into the Land, and maintained their 
count ; the Defendant confeſſed the Will, and the deviſe for years, in 
conſidence : and further, that after the term he deviſed the Land to 
his ſonne in fee, and a demurrer, The condition muſt go to the eſtate, 
and not to the uſe. 


Ouper verſus Fiſher, T'rin. 6. Tac, rotulo 513. The Defendant as 
/Adminiſtrator of Foſter, advows for renc reſerved upon a Feof- 
ment made in fee of the Mannor, reſerving rentin fee to the Feoffer, 
Z in 


170 
The (efin of 


rent reſerved 
1pon a Feoſ- 
ment within 
the time of li- _ 
muation not to 
be tiavirſcd, 


Nora, 


The beaft of a 
ſtranger ſhall 
aot be diſt cin- 
ed fur rent ex- 
cet they have 
been upon the 
land fome time, 


ATions upon Rep'cvin, 


in the name of a Fee-farm-rent , with a clauſe of Diſtreſs for thenot 
paying of ir, and that the rent did deſcend to the iſſue of the Feof- 
fer. And for the rent dueto the Heir, the Feoffer in his life advows 
the Plaintiff in his barre to the Advowry, faith ;'that neither the inte- 
ſtate nor his Anceſtors, nor any other whoſe eſtate the ſaid 7, hath 
in the rent were ever ſeifed of the ſame rent within forty years then 
laſt paſt before the taking, &'c. And a demurrer pretending that he 
ought to alledg ſeiſen in the Advoury with forty years : And it was 
held by the whole Court that the ſeiſin is not to be alledged being ir 
was by deed made within the time of preſcription ; neither is the ſei- 
fin but where the ſeiſin is traverſable , there it muſt be alledged , and 
in no other caſe , and the Judgment was given for the Advowant. 

Mich. $8. Jacobi. An Advowry was made for an amerciament in a 
Court leet ,, and ſhews that he was ſeiſed of the Mannor in Fee , and 
that he and all, &c. have had a Court leet , and the Plaintif traverſes 
that he was ſeiſed of the Mannor in Fee:and the Court held.ſf the De- 
fendant had a reputed Mannor , it would maintain the Ayowry, 
though he had indeed no Mannor in truth, | 


Eynolds verſus Oakley. The Defendant avows for rent reſerved 
R 9% a leaſe for life , and the Plaintiff ſhews that the place in 
which &c. did adjoyn to the cloſe of the Plaintiff , and that the Cat- 
tell againſt the Plaintiffs will did eſcape into the other cloſe , and that 
he did preſently follow the Cattell ; and before he conld drive them 
out of the cloſe, the Defendant did diſtrainthe Plaintiff*s Beaſts : 
And whether the Diſtreſs were lawfull or not, was the queſtion. 
And the Court held in this caſe, becauſe the Beaſts were always in the 
Plaintif*s poſſeſſion, and in his view , the Plaintiff would not diſtrein 
the Cattell of a ſtranger ; but if he had permitted the Beaſts to have 
remained there by any ſpace of time, though they had not been le- 
yant and couchant, the Leſſor might have diſtreyned the Beaſt of a 


ſtranger. 


Lown verſus Ayer, Hill. 40. Eliz. rotulo, 1610. In a Replevin- 

che queſtion was upon theſe words, towit, the ſaid Abbot and 
Covent granted £0 the faid R. that be and his Aſſigns, Fierboor, Cart- 
boot, and P/owboot, ſufficient by the appointment, &c. without ma- 
king waſt under the penalty of forfeiting the deviſe, whether thoſe 
words make a condition or no, and by the whole Court held to be a 
conditiqn, but Judgment was given for the Plaintiff for doubleneſle in 


the plea.. 5 


Browp . 


ATiont upon Replevin, 


Rown verſus Dunri, Hill, 15. Tac. retule, 1819, The Defendant 
Bi cognizance &c. as Bailiff, AL, Father, Widow, Adminiſtra- 
tor, &c. R,Ww.for one rent charge of 61. granted by one #arxer 
to the ſaid R. and 1. his wife for liſe of the VVife. And the ſaid R. 
by the ſaid writing granted , &c. That ific ſhould happen the ſaid 
yearly Rent to be behind, and nor paid inpart,, or in all by the ſpace 
of ten dayes next aiter any Feaſt, &c. being lawfully demanded, that 
then, ec. the ſaid Warzer, &c, ten ſhillings, xomine pene , for every 
default, and that then it ſhould be lawfull to the ſaid F. and A. and 
their Aſſigns, to enter into the premiſes , and diſtrain as well for the 
rent as for the zomine pere, and ſhews that the rent was behind in the 
life of the Husband, and that he dyed z»teftate, and that adminiſtrati- 
on was committed ro the woman, and made cogniſance for the rent 
due at ſuch a Feaſt inthe life ofthe Husband, and being then behind, 
and the iſſue was, that the Grantor was not ſeiſed : and after a tryall 
diverſe exceptions were taken z one was for that a demand was not al- 
ledged ; another was, that the cogniſance was made as Bailifie to the 
Adminiſtrator, when as the woman by the ſurvivorſhip ſhould have 
the rent. Another was, that it is not alledged that the rent was be- 
hind by ten dayes next after the Feaſt , and the exceptions upon de- 
bate at diverſe dayes were oyer-ruled. Firſt, the demand is not neceſ- 
fary, for the Diſtreſs is a ſufficient demand, as it was adjudged in 
Taces caſe :; The ſecond was, becauſe the cogniſance as Adminiſtrator 
are void, idle, and ſuperfluous : and for the ten dayes it was good, be- 
cauſe that predi&o tempere quo, &c. It was behind , and adjudged by 
the whole Court for the Advowant. 


Loper verſus eA len, T rin. 15. fac. rotulo, 3002, Replevin upon 

che taking of 40. Sheep; the iſſue was, that the Sheep were not 
levant and conchant, and found by a ſpeciall verdit that twenty Sheep 
were levant and couchant, and that twenty Sheep were not levant 
and couchant : and it was held upon the reading of the Record, that 
the Plaintiff ihould have his Judgment. 


|| in verſus Coup, Hil. 16. Tac. rotuls, 2044, The Defendant 


avows for a rent charge granted to him for lite by his Father , if- 
ſuing our of all his Lands in ſuch a Town, to have and to hold, to le- 
vy, and yearly to take the faid annuity or annuall rent of &c. during 
the naturall lifeof the ſaid P. at two Feaſts inthe year, to wit, e+c. 
by equall portions : the firſt payment to be made at the firſt and next 
Feaſt of the ſaid Feaſts, which ſhould next happen after the term of 
8. years ended and determined, ſpecified and declared in the ſaid will. 
And if it ſhould happen, &c. And averres in the avowry, that there 
is not any term of years ſpecified and declared in the ſaid Teſtament 
Z 2 before 
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ATions upon Replevin, 


before recited. And note, that inthe premiſes of the Deed it is re- 
cited thus in fulfilling the Will or Teſtament of me the ſaid T. bear- 
ing date ſuch a date I have given, &c. And the Court held that rhe 
Srant was preſent if no term was contained in the will, and Judgment 
was given. for the Advowant. But after Judgment was entred upon 
Record, an-exception was taken, becauſe it was not averred that the: 
Grantor was dead : and it was allowed for a good exception , but it 
came to late-judgment being entred. 


Replcvin not  Eyden verſus God/ulm. Judgment for the Defendant who avow- 
within the fla- HZ for rent reſerved upon a Leaſe for years : and it was moved 
Ze of 3-14. that the Plaintiff who brought the writ of Errour upon that Judg- 
ment ought to find bayle upon the writ of Errour by the Statute of 3. 
Tacobs, and it was held by the greater number of the Judges that the 
Plaintiffe ſhould not find bayle for Replevirs are not within the 


Statute, 


/! ttc verſus Darzes, T rin. 17: Tac. rotulo , 2887, Demurrer ina 
replevin upon a traverſe of Lands, when as the parties have not a- 
greed of the quantity of Land. The Avowry was that C. was ſeiſed 
of one Meſſuage, two Barns, one Mill, &c. and 100, acres of Land, 
with the appurtenances in. and held them of &c. by fealty & rent, 
ec. and ſuit of Court, &c. And the Plaintiff prayedin aide , and he 
joyned, and-alledges that hewas ſeiſed of 70. acres of Land with the 
appurtenances in his demeſne as of Fee, and held them of G. by feal- 
ty and rent , &*c. and ſuit of Court, and traverſes that he held the 
Tenements of the ſaid G. as if his Mannor of 3. in manner and form 
as ec. and a ſpeciall demurrer : and one cauſe was, becauſe he denies 
not the ſeiſin of the ſaid ſervices, but only denies and traverſes the te- 
nure, and therefore they pretended that the plea contained double 
matrer, and was a negative pregnant, and ſecondly, whether the 
Seifn or Tenure be traverſable, and the Plea was held good by Hub- 


berd and Warburton. 
—_— _——_— verſus Tonng, Tris. 16 facobi rotulo 104. vel 1700. 
iC 3 07 that . x . þ A 
ootes av] A Replevin brought for taking of Cattel at Aler, in a certain 


place called Land Mead, the Defendant avows as Baili of Sir Foh 
Davies the Kings Serjeant, containing four Acres for damage feſant, 
the Plaintiff pleads in Barr, that Henry. Tear! of Hunt. was ſeiſed 
of the Mannor of Aller, whereof one Meſluage, &-c. was parcell, 
and cuſtomary Land, and deviſable by Copy of Court Roll, and. 
that. within the ſaid Mannor there was a Cuſtome that every cuſto- 
mary Tenant of the ſaid Meſſuage hath been uſed ro have Com- 
mon of Paſture in the ſaid place called Land Mead, rhe Iſſue was with-. 
ouc. 


ua1ught, 


Aions upon Replevin, 


out that, that within the ſaid Mannour, with the appurtenances 
whereof, &c. is, and time out of mind, was a cuſtome that every cu- 
ſtomary Tenant of the ſaid Meſſuage &c. had Common of paſture 
in manner and form, &c. and Serjeant Harris moved in Arreft of 
Judgment, that there was no cuſtome alledged, becauſe it did not ap- 
pear in the pleading, that the place where the taking was ſuppoſed to 
be was within the ſaid Mannor,and no cuſtome of the Mannor, could 
extend forth of the Mannor, but he ought to preſcribe in the Man- 
nor, and note he ought to have pleaded, that the place in which , 
&c. was parcell of the Mannor, and then the Plea had been 
ood. 

In a Replevin upon an Avowry for Rent, the Plaintiff for part 
pleadeth payment, for the other part an Accord,the one Iſſue is found 
for the Paintiff,and the other for the Defendant, the Plaintitt ſhallre- 
cover his coſts and damages,and the Defend. ſhall have Judgement of 
Return habend. and no coſts and damages, I think otherwiſe it is, if the 
Ayowries be ſeverall, then on both ſides they ſhall recover coſts, and 
dammages. 


" Fe verſus Edwards, Trin. 19.7acobi rotulo, 470. The Caſe was 
in Replevin, a Copy-holder claims Common in another mans 
Land,& the Lord infeotiech the Copy-holder of his Copy-hold Land, 
whether he hath now loſt his Common, and held that he had, but if 
a Copy-holder hath Common in the Lords waſte,and the Lord inſeof- 
eth him, of the Copy hold with all Commons, the Common is not 
gone. 


S = verſus Perret, Hill. 9 Jacobi rotulo 2734. Tenant in Tail 
hath power to make a Leaſe for 89 years, if three perſons live fo 
long, and reſerving the old Rent due, and payable yearly, and he 
maketh a grant inReverſion for years, and whether that be good or 
no was the Queſtion, there being a Leaſe for life. in poſſeſſion, the 
{econd Leaſe was for £9 years, if three live.ſo long, for the matter in 
Law, the Court held the Leaſe good, but for. want of an averment 
of the life of, &c. the Plea was not good, 


Oberts verſus Toung, Hill. 9 facebi rotulo 1835.the Defendant 
R« a Replerin pleads that he offered amends, and doth not ſhew 
that he offered it before the impounding of the Cattle, and adjud- 
ved an ill Plea, and the offer of amends cannot be.made to him that 
maketh cognifance. 


Bacon 
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ATions upon Replevin, 


Acon verſus Palmer, T rin. 12 Facebi rotulo 3947. A Copy-hol- 

der in Rep/eviz preſcribes to have Common of paſture appurte 
nant to the Copy-hold, the other party, pleads an Extinguiſhment of 
Common, becauſe the Lord had incloſed Land, lying in another field 
in which field, and in the other field, the Lord had Common by cauſe 
of vicinage, and note that in Common for cauſe of vicinage,if one in- 
cloſe part, it is an extinguiſhment of allthe Common. 


(Harp verſus Emerſon, Mich. 12. Facobi. The Defendant makes 

avowry for Homage, Fealty and Rent, the Plaintiff prayes-in aid, 
and hath a Summmons in aid, and at the return of the Summons, the 
Prayee in aid was Effoined, and after the Eſſoin, the Defendant mo- 
ved the Court, that the Homage might be put our of the Avowry, 
which wes entred with by conſent of parties, was raiſed out ofthe 
Will. 


R #naell verſus Blanchard and Fackson, Paſch. 13 Jacobi rotulo 
4 2037. The taking in Replevin was ſuppoſed to be at Southwark, 
and one of the Defendant pleads zex cepit, and the other Bailitt of 
the Governors of the poſſeſſions, revenues, and good of the Free- 
Grammar-School of &-c. for the Pariſhoners for the Pariſh of Saint 
Olaves, in Southwark, in the County of Sxrrey, and the Advowry 
was made for damage feſant, the Plaintiff preſcribed for a way be- 
longing to his houſe, in the Pariſh of Saint O/aves in SourthWark, and 
the Venire facias was of Southwark, in the Parish of Saint Olaves in 
Southwark, and exception taken to that, and held go9d, becauſe one. 
Defendant had pleaded oz cepit , and another exception was, be- 
cauſe he had not shewed when the Corporation begun, and held an i- 
dle exception, for one need not shew when they were incorporated, 
another exception was, becauſe the name of one of the Jury was mi- 
ſtaken , becauſe in the Return of the Yernire it was to Liſney of 
roydon, and inthe Pannell of the Habeas Corpas, it was written to 
ohn Liſney of (roydon, and becauſe in ſound it is all one, and the 
Sheriff made oath, that he was the man, that was returned, in the 
Venire facias the Return was amended in Court, and Judgement gi- 
ven by the whole Court for the Plaintiff, 


_ verſus CMaſcall, Hill.1 2 Facebi. rotulo 3400. The Lord 2- 
vows the taking of one Mare, as for Rent behind,ſo for the fourth 
part of a Releif, and doth not expreſle the ſame due for the releif,and 
for the-Rent, the Plaintiff pleads tender, and demurres for the Releif, 
becauſe he had not expreſſed the ſame, and becauſe he had diſtrained 
one thing for the Rent, and Releif, pretending that if one _ 
paſſe 


AdTions upon Replevin. 


paſſe againſt him, andanother for the Avowant , that he could not 
have a Return habexd.but the Court were of a contrary opinion, bur if 
two men shall diſtrain one and the ſame Mare for two ſeverall cauſes, 
and one hath Judgment for himſelfe, and the other for himſelfe. 
In this caſe no return habend. can be made of the Mare, 


Rows verſus Goldſmith, Trin. 13. facobi rotulo, 657. A Court of 

Pipowders 15 incident to a Fine , and a Court Baronto a Mannor: 
And a Court Baron cannot be ſeparated from a Mannor ; for it is a 
wealth to a Mannor : the like of a Court of Pipowder to a Fair by the 
grant of a Mannor with cam pertinencijs the Court paſſes ; for it is an 
incident inſeparable to the Minnor, and a man cannot grant his Court 
but he may grant the profits of his Court. 


Agziftri &+ ſect; Collegij Emannelis in Cambridg. The writ was 
Miiidza naught in rep/cvin, becauſe they had diſtrayned in 
their proper names for a Corporation: as Major and Comonalty can- 
not diſtrain in their own perſons bur by their Bayliff, The Court held 
that the Sheriff could not take a Bond in rep/evin, but muſt take pled- 
es according to the old cuſtome, 


| om verſus Bungory, Trin. 8. Jac. rotulo, 3059. The Defendant 
ſhews that one was ſeiſed of Land in fee, and held it by Knights ſer- 
vice of a Mannor , and for the rent of two Cocks and two Hens : and 
the Lord grants the third part ofthe Mannor to another, who avows 
for the ſeruice, and the Cocks and Hens , and held he could not alone 
avow for that joynt ſervice, but the other ſhould joyn with him. . 


Enden verſus Sigg, T rin. 11. Jac. rotalo, 1137. In replevin 

the queſtion was upon a Leaſe for life made to three , to have 
and to hold to theni the faid 4.3. and C. and every of them for the 
term of their lives, and the longeſt hver of them ſucceſſively one after 
another as they aie writ inorder. And the queſtion was, whether 
this wasa remainderorno, and it was held to be a remainder upon 
the reading of the Record : but if the grant had been only ſuccefſive- 
ly, not ſaying as they are named in the writing , it had been naught 
becauſe he-could not teil who ſhould begin, . 


\Horold verſus Hadden., Trin.11t. Jas rotulc, 451. In replevin a 
Juror was returned by the name of Payly , and in the diſtrels the 
name was T. P.and in the Pannell he was written Bazily, and tryed by 
that name of Baily, and moved in arreſt 0: Judgment tor the miſtak- 
ing of the name. And the Court held , that. if the right name was 
ſworn, yet notwithſtanding the miſtake it was good ; for if the name 
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ATicns upon Replevin, 


in vexire was not miſtaken, all was good, and the Sheriff ought to a- 
mend his miſpriſion : and the Court demanded if any one could ſwear 
that Paly was ſworn ; and one then preſent in Court made oath that 
Paly was ſworn : and the Court ordered that it ſhould be amended, 
and ſudgment was given for the Plaintiff ; every Leer was derived our 
of the Sheri:s turn. 


Aul verſus Barwicke, Hill. 11. Jac. rotulo, 2147. A ſtranger in re- 
plevin pleaded non eff fattum, where he ſhould have pleaded x0; 
conceſſit, and good after a verdid, though ir's not formall pleading, 


Ead verſus How. In replevin the place was omitted in the Decla- 

ration, and the Defendant demurred and held a good cauſe ; 
for the Plaintiff 1s bound to take notice where the Cattell are diſtrai- 
ned; a man cannot diſtrain for a rent charge bur in the day time , be- 
cauſe I may take notice where it is, becauſe theLaw preſumeth tha I 
or my ſervants are all the day upon the ground. A ſecond deliverance 
muſt not vary inthe place; a diſclaimer goeth to the /ocus i quo, &c. 


Ynd verſus Wainman, & al. Paſch. 8. Jacobi rotuln, 758. Wain- 
man pleaded non cepit , and the other made cogniſance as Bayliff 
to #ainman. The Plaintiff pleads, that the parties to the Fine had no- 
ching, 2c. and it was tryed Mich. and 7acobi, and it was moved by 
the Councell of the Defendant, that the Plaintiff ſhould prove an a- 


Auall raking : but the Court held the contrary. And the Judges ſaid, 


that ifone takes Cattell as Bayliffe to another , and by his command, 
this ſhall be adjudged to be the taking of the Maſter as of a Bayliff in 


trefpaſſe. - 


Rancts verſus Forreſt, Trin. 9. facobi rotalo, 2033. In replevin for 

the taking of Cattell at A. in a certain place called R, the Defend- 
ant avows dammage fefant ; the Plaintif in his Barre ſaies, that he was 
ſeiſed of one Meſſuage , &c. in C. in the Pariſh of A. and preſcribes 
for common : And after a tryall it was moved in Arreſt of Judgment, 
that the wenire facias was ill awarded becauſe it was of A. only : and 
ſo it was adjudged by the Court. And Cook faid,, thatat C.orinC. 
imply a Village, and therefore he ſaid, the venire facias ought to 
have been of C. and A. or at leaſt of the Pariſh of 4. and Brownlow 
chief Prothonotary agreed to this. | 


R ichardſon 
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Atlins upon Repleuin; 
Ichardſon verſus Sterer, Trin, 13. Facobi rotmlo 786. In Replevin the 


Defendant avows for Damage feſant. The Plantiffe replies 
that long befo:e thetime of taking the Cartell, H, late Earl of L.was 


ſeiſed of one Mefſuage.ec. and fo preſcribes for Common of Paſture ; 


for ten Bealts, and ſo juſtifies the putting in. of one Cow of the two 
Cows uling his Common. And the Plaintiffe further ſaies that the 
ſaid W. R.long betore, &c. lent to the ſaid T.P. the other Cow to 
manure the Lard of rhe ſaid T.P. aslong as the ſaid W. pleaſed; And 
ſo preſcribes forthe pntting in of that Cow being thereof poſſefled 
by reaſon of the Jending of ir, and ſo demands Judgement. And 
Hutton Saijeant moved that the Barr was naught, beczuſe the Plain- 
tiffe had fallrfied his Replication; becauſe the Replication is by two, 
and by the pleading another time of the taking the property was in 
P. only. and the fpeciall pr operty by vertue of the lending was alſo 
inP. Ando Replevin ought to have been bronght in the name of P, 
onely , and the D«-fendant demurrcd the Replication, and the 


- Plaintiffe was non ſuit. 


Ope verſus Shurm Hill. 7 Facobi rotulo 336. The Defendant avows 
Pome. feſant. The Plainiffe claims Common by reaſon of a 
Demiſe made to him by one H. FW, who was fſeifcd i. Fee of one Mee 
ſuage and Common for him, his Tenants and Farmers, 8&c. And al- 
ledges one Leaſe made the thirtieth of arch 11. to have, and to 
hold; &«. from the Feaſt, &c. then laſt paſt for one ycer, and fo from 
yeerto yeer, &c. The D-tendant traverſes the Demiſe, and the Jary 
finde that the ſaid H.W. before the ſaid time of the taking, to wir, 
the 25 of March, Anno 11. did demile to have for one yeer then next 
following, and fo from yeer to ycer, and this found ſpecially. And 
Jadgement was given for the Plaintiffe, becauſe che matrer in qtie= 
{tion was whether he had right of Common, or not, and not the title 
of the Leaſe, and it appears by the Jury thar he had juſt right of 
Common. And Warkrzrion pur this difference, if a Tenant brings an 
Aion of Treſpafſe wheretore by force of Arms. exc. againtt his Lord; 
And the Lord pleads that the Defend ant holds by ſuch ſervices, and 
Iſſue be taken upon it; And the Jury finde that he holds by other (=r> 
vices, the Vera; is ſufficiently found for the Lord. becauſe the Plain- 
tiffe could not maintain an Aion againſt his Lord. 


Obnſoz verſus Thorowgood Trin. 12 Iacobirotulo 1734, In Replevin the 
| Plaintiffe allows damage feſant, the Plaintifte claims Common 
by preſcription to, when the Fields called F. and C. lye fallow all 
the time of the year. And when the Fields areſowed afrerthe Corn, 
&c. After the Fealt of Pentecoft. they uſed. &c. And the Jary found 
that he had Common to wit, when the eq lye tallow every year, 
Aa all 
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all the tinie of the year, And'when the Fields wereſowen , thiey uſed 
to have Common, &c. And it was' held'by Nicho!l: that for Com- 
mon Appendant it'is not neceffary to preſcribe, but to (ay he is ſeiſed 
of one Mefſaage, exc. in Feez and that he hath Common of Paſture in 
the ſaid place, as belonging and appertaining tothe Tenement. Arid 
ſaies further, that Judgment onght co begiven for the Plaintiffe, be- 
cauſe it appeared by che Record, that the Defendant tock che Cats 
tle at ſuch time as the Plaintiffe ought to have Common. Arid there- 
fore Nicholls ſaid, that if a man have Common for great Cattell and 
Sheep, and the Sheep be taken, and he preſcribes that he hach Com- 
mon for Sheep only; and the Jury ſaid Common for Sheep and great 
Cartel, the Common is found for the Plaintiffe: And the like if owe 
claim Common all thetime of the year, when the Land lyes fallow, 
and when it is ſowen, fromſuch a day unto, &c. And his Catrel are 
taken inthe year when it is owen as lies fallow , ir is ſufficient for 
che Plaintiffe co prefcribe for Common, either in the year when ic 
is ſowen, or when iclies fallow. And if the Jury find all the Commony: 
it is ſufficiently found for the Plaintiffe. Thelike if a man hath Com- 
mon from ſuch a day to ſuch day, and” the. Cattel] aretaken, and 
a day between the dayes, and he preſcribes that he hath' Comrhon 
kn the ſaid time, quo, &r And the Jury find he had Common before 
that time the ſame day, and after the Verdi& is found forthe Plain- 
tiffe, and Warburton and Finch of the ſame opinion. 


Ir; verſus Famer, Mich. 12. Jacobi rotmlo 2155. Upon a fpeciall Ver- 

di&for the Miſnomefof a Corporation. The firſt queſtion was, 
wherher the foundacion of poore men'to pray for Sonls departed is 
within the Scatute of Chaunterys : and ſecondly, for the Miſnonier: 
And Finch: hefd that the Plaintiffe ſhould not be barred for the Miſ- 
nomer ; and for the {ccond he held that his houſe was within the 
Scature of Chaunterys, and ſothe intereſt in the King, H.6. And (o' 
the Leaſe made by the Maſter of the Hoſpitall void. Dyer 246. 287. 
And Warkurton held the Plaintiff ſhould be barred upon both points. 


truly verſus Mil, Hill. 14 Jacobi rotuls 20.9. In a Replevin the: 
Atturament 0 \ JDofendantavows for'a rent charge reſerved by a Copiholder who 
neceſſary i 4. 
Copy- holger. 


is ſeiſedin Fee, and made a Leaſe by thelicenſe of the Lord, refer- 
ving Rent at foure Feaſts, or within one and twenty days, being 
lawfully demanded, and afterwards the = owgeer {urrendred one 
moity- in Fee to a ſtranger, and afterwards (urrendred the reverſion 
of the other moity to another , to which the Termer atturned , and 
ſo avowed for Rent. The Plaintiffe pleaded in Barr chat he was ſeiſed 
of a Cloſe adjoyning to the place, in which, &c. and put therein his 
Cattell, and chat they eſcaped by fault of jncloſure, and iflue taken 
| upon 


* 
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| uponthat. And after a Verdit by defaulethoſe excepeiana yereta* 
; ken to the Avowry in Acreſt of Judgement. Firſt, becauſe ir appeared 
: by che Advowry that the Copiholder had ſurcendred a Reverfion, 
; which could not be, becauſe a Copiholderisa Tenant at will, and 
ſoccould not havea reverfion ; for hecannotmake a Leaſe fx yeers 
wichour che licenſe of the Lord, but. this exception was over-ruled 
by che Cuur. Second[y, becauſe there wasno Atturnment alledged 
| in the fictt 1urrender. And it was held no exception , becauſe rhe 
Rent for which he avowed was reſerved by the Copiholder by the 
| ſecond ſurrender, to which the Termer had atturned. And alſo the 
Court ſaid, that an Atturnment is not neceſſary for a Copiholder, 
becauſe there is no time when the Terme ſhould atturn. For before 
the ſurrender he cannot atturn; and after the ſurrender and admit- 
tanceitistoo late. And the Copihold eſtate is like an eftare raiſed by 
uſes or deviſe, in which an Azturnment is not neceflary. As alſoin 
an eſtate raiſed by Fine, and the like, an Atturnment is not neceſſa- « 
rie, for if the Termer will not atturn, he is compellable by Law, as 
| by a ©wid jurt clamat ; but a Copiholder hath no means to make che 
Termec atcarn if he refuſe. And thicdly in th: concluſion of the Ad» 
yowry, hedoth nor ſay that the Rent was behind ſuch a day, and 
one ard twenty dayes afcer atleaſt ; and this exception was diſal- | 
lowed, becauſe the diſtrefle is a ſufficient demand of the Rent ; and it 
appeaxs that the day of che taking of the diſtrefle was one and twen- 
tie dayes after the Feaſt, at which the Rent was due, and Judgment 
| was given for the Advowant : and note, that a Covenant co diſtrain 
F is idle, for a man may diftrain of common right. 


| FT _.J Owe# verſus Sambay, Ach. 13 Jacobi rotulo 2009. In Replevin, the 

Defendant avows for a Rent charge, and a Nomine pene grant- 
ed by Tenant in tail generall, and one Fine levied afterwards, and 
the uſe exprefled :the Plaintiffe replies, and Caies that the Grantor 
had only an intereſt forJife, and ſo makes inducement, and traverſes 
the uſe of the Fine. The Defendant demurrs; And held by the Coure 
that the Grantee was not ſeifed in tail, nor to the uſe of the Fine. 
And it was laid, that in this caſe,that ic was necefſaty for the Ad- 
vowant toplead the Fine with theeſtate tail; for if the Tenantin tail 
grant a Rentcharge, anddye, noFine being levied, and theeſtate 
tail diſcends, the iflue in tail is not chargable with the Rent. And 
note,the Adyowry was as well forthe Rent as for the N:mine pene, 
and no ſpeciall demand was alledged in pleading the Rent : and it 
was adjudged -by the Cogrt.a naughty advawry as to the N,mine 
,pexe,butgoodfor theRent, as it hath been adjudged in one 1451d- 
maies. Cale. | 


k | Aa 2 Cotterell 


Demand neceſ- 
ſary for a No- 
mine pene. 


Atrons upon Replevin, 
NOterell verſus Harrington, Paſch. 6. Facobi rotulo5 45. In a Replevin 
the Defendant avows for an Annuicy tor 20d.granted for yeers 
payablenpon demand, and alledges a demand; the Plaintiffe de- 
mandseither of the Deed, and by the Deed ic appeared that for a 
hundred and ten pound que Rent ofcwenty pcund was granted for 
eight yeers,and another for 201. fortwo yeers, if E. R. and T.ſhould 
ſolong live: the Plaintiffe pleads the Statute of Utfury, and ſers forth 
the Statute, and a ſpeciall uſurious ContraQt. If it had been layed to 
be upon a loan of Money, then it was Uſury ; bur if ic be a bargain 
an Annuity it is no uſury.But this was alledged to be upon a lending 


V 0:d verſus Aforeton Hill, 6 Jacobi. rotulo 1802. In Replevin 
che Defendant advows to have Common Appendant out 
to his houſe and Lind, the Plaintiffe ſai:h, that he had Common: 
Appendant to his Houſe and Land. And the D:fendant co avoid the 
Common faith, that the Commoner {o'd to the Plaintiffe, five Acres 
of the Land, to which the Common is appendane, pretending that 
he ſhould not have Common for that Lind, being bur parcell of the 
Land to which the Common was appendant , Common Ap« 
purtenant cannot be to a Houfe alone, purchaling of part of Com- 
mon Appendant, doth not extinguiſhihe Common , otherwiſe it is 
of Common Appurtenant. And it was pretended to be Common 
Appurtenant, becauſcitistoa Houſe and Land, whether by ſeve- 
rance his Common is gone, andheld to be common Appendant, and 
Jadgment given for the Plaintifte, 


MI Orſe verſns We!l. Replevin for Common of Paſture, the caſewas 
Common Ap- 


purtenant and 
purchaſe part, 
the Common 1s 


that the Father was ſeifed of two yard Land wich Appurte- 
nances, and had Common of Paſture, for four rother Beaſts, three 
Horſes, and lixty Sheep, and he demiſed parc of the ſaid two yard 


gone, but not if Lands in being. And whether the Common ſhould be apporcioned, 


Afpendant. 


Nita. 


and co hold from, ec. for ſixty years it they live lo long, Charies dy» 


and if it th-uld be apportioned whether the Preſcription failed, be- 
cauſe the ifſue was taken, that he and all rhofe, &c. had Common in 
the ſaidtwoyard Lind, A Releaſeof Common in one Acre, is a Re- 


leaſe of all. If I have Common Appurtenant ,and purchaſe part, the . 


Common is gone, but otherwiſe it is of Common Appendant. And 
note:this Common was Common Appendant,and the purchaſing of 
Common Appendant, doth nor extinguiſh che Common, and Judg- 
ment was given for the Commoner by the whole Court. 


Uphbes verſus Crowther, Trin. 6 Facobi. rotulo 2220. In a Replevin 
a Leaſe for years made to Charles H. and the laid A. T. w have 


ed, 
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ed, in this caſe Judgment was given , that the Leaſe was ended by 
the death of Charles, but otherwiſe ic had been if it had been for life, 


P Ichrall verſus Tucker, Trin. 9 Jacobi rotulo 3648. 'in'a Replevin the 
Jeaſe was,whether a Fine with five years will bind the Copy-hol- £94 
der in remainder, there was a- Copy-hold granted to:three for lives, 
to have and to hold ſucceſſively, the firſt had the Free hold granted 
to him, by the Lord of the Mannor. And then heleavieda Fine and 
five years paſſe, whether hein the Remainder be Barred or no, thoſe 
whoſe eſtates are turned to rights, either preſent orfuture, are meant 
\ by the Scatate, to be barred of a Copy-hold for years, be put out' of 
poſſeſſion, and a Fine Leavied and no entry by him, he is barred by 
the S atute, by the Bargain and Sale, hein the Remainder js not put 
--ont of poſſeſſion, if a man make a Leaſe to begin at Ezfternext, and 
before Exfter a Fine is leavied ;and five years paſſe, this Fine will noc 
barr, becauſe at the Leavying of the Fine he could not enter, for then 
his right was future,if che Leaſe had been in poſſeſſion, and the Lefſee 
had never entered he had been barred. A Leaſe for years, Remainder 
for years, if the firſt man takerh for life, che firſt eſtate is nor (o deter- 
mined but that the Remainder ſtandeth, if a Copy-hold ſurrender 
for life, there pafſeth no more from him then fo much as maketh the 
eſtate and no more, and the reſt remaineth in him. 


R antley verſas Kingſwel, Pacſh-15 Facobirrtulog1io.The Defendant 

| Sears cogniſance as Bailift of Kingſwe!l his Father for Rencgſer- nn of 
vicedueto bis Father at ſuch a Fealt. And thews chat Cramley holds Rent ſervice 
of him by fealty, and rent palable at ſuch a Feaſt, and for Rent due por the Land 
at ſuch a Feilt made Cogniſance, the Plaintiffe in Barr ſaies, that he ſuficient. 
atthe (aid Feaſt offered the Rent upon rhe Land, and chat no budy 
was there to recei ve it. And the Plaintiffe ſaich, thar afterwards he 
demanded the Rent upon che Lind, and che Plaintff: made a R:p/e- 
vin, pretending the Lord ſhould make a perſonall demand , buc the 
whole Court was againit him. And Warburton took acception ag inſt 
the pleading the Tender, becauſe he ſaith thac he offere4ch- Ren: co 

ay, when as he was not preſent. And the queition was, whether the 
- Lord for a Rent ſervice, did not demand it at that d+y whether he 
candiſtrain without a demand of the perſon, and held he might, 
for the Tenant is yet bound to render, and che Lind is debter, and 
the Lord may refort chither, when he pleaſes todemand the Renc up- 
on the Land, bur if hetender his Homage, and the Lord refuſes it, 
he cannot diſtrain wichout a demand ot che Perſun, and Judgmenc 


for the Dctendant. 
Stokes 
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Tokes verſus Winter, Trin.15. Jacobi rotulo 2242. In Replevin, theDe- 
-endant makes cogniſance as Bayliffro Tenant for life, towhym 
the Annuity was granted for life, to begin by will, after thedeath of 
thedeviſor; And alledges the death ofthe deviſor,but not theday of 
.the death : after whoſedeath theſaid H. was (eiled of the yeerly rent 
aforeſaid in hisdemeſn, as of his Free- hold for terme of his life, by 
vertue of the deviſe aforeſaid. And becauſe ſeven pounds of the Regt 
aforeſaid,tor one yeer,ended at the Feait, &c. end by theſpace of 14. 
dayes thennext following were behinde to the (aid T.the aid time, 
with ,e><c. the ſaid'T. as Bayliffe of the ſaid H. doth make _cogniſance 
of the taking of the cattell aforeſaid in the {aid place, in which, &6. 
for the ſaid 7 li. for the yeetly Rent aforeſaid being ſo.behind, ec. 
and iflue was taken whether the ſaid I, at the time ot his death was 
ſeiſed cf the ſaid fix Acres of Land in his Gemeſne as ©t Fee, as, gc. 
And after tryall exception was'taken to the Ad vowry,becauſeit was 
not alledged that the annuity at ſuch a Featt, after the death of the 
deviſor was behinde.but ic was over-ruled , becauſe there is fo nwuch 
expreſſed, and Jadgment given for the D-tendant. 


& i 


HF verſus Powel, Trin. 12. Jacobi rotulo 2791. Replevin, where- 
in the Defendant avows for one Annuity granted to the D:fen- 
- dant, to whom the office of Catorſhip of the Church of Roffen in Kenz 
was granted by che D:an and Chaprer of that Churc!1 for life, with 
an Annuity of 6. pounds fcr the exercifing of that Office,with a clauſe 
of diftrefie,by vertue of which grant he was pollefied,and avowes for 
the Annuitygand avers that it was an ancient Office pertaining tothe 
Dean and Chapter of R:iffen: and doth not aver that the Annuity 
was an ancient Annuity. The Defendant ple2ds the Sratute of the 13 
Eljz: that all D-viſes, Donations, Grants, &c. made by any Maſter, 
and Fellows of any Colledge, Dzan and Chapter, &c. ocher then for 
the terme of cwen'y and one yeers,orthree lives from the time of this 
Deviſe,e*c. ſhould be totally void. And ſhews that the old Dean died, 
and another was cle&ed; And a Demarrer thereupon ; And Judge- 
ment that the Grant was void. 


Yen verſus Gerrard, Mich.13. Jacobi rotulo 752. The Defendant in 

Replevin avows, that one being ſeiſed in Fee made a Leaſe to 
him,and avows for Damage feaſant. The Plainrifle in Barr pleads,and 
maintains his Declaration, and traverſes the 'Leaſe upon the Arow- 
ant, demurrs, and adjudged a goodtraverſe. 


J-=* verſas Applefourth, Trin. 17. Eliz: rotuls 543. The Defendan x 
avows for a Rent charge, the Plainciffein Barr pleads ' bat the De- 
fendant had preſented a Writ of Annuicy,And that he had an Inpare 


lance 


Attions upon: Replevin. 183 


lancethereunto 3 And demands Judgement, if the Defendant did well 
make cogniſance tothe taking of the cattell in the aid place, in 
which, &-c. in name of a diſtreſſe for therent aforeſaid, by vertue of 
the ſaid writing, as Bayliffe of the ſaid R. the ſaid Writ of Annuity 
being proſecuted, &c. upon the ſaid writing in form aforeſaid, &c. 
And a Demurrer ther:upon, and Judgement by the whole Court for 
the Plainciffe; it is not needfu)l ro lay a-prefcription to diſtrain for an 
A:merclament in a Court Leet,bur it is otherwiſe for an Amerciament 
in a Court Baron, by the whole Coart. 


[NArcy verſus Lazgton. The Defendant avows for a Rent charge, 

and for a Nomine pene, and no mention made in the Avowry of 

the Rent charge, and the Plaintiffe was non-ſuic, and afterwardsin 

Arreſt of Jadgement.this matter was alledged, and ar ficit held to be 

a_good exception; bur afterwards Judgement was entred, an Adyoy- 

ry is inthenatureof a Declaration Nif that be vitious nu Judgement 
can be given forthe Alvowant. | 


=—_—= 9. Jacobi Regy, rotulo 2033. Replevinfor the taking of Catrell 
at Andover, in a certain place there called R. The D-fendant 
akes cogniſance for damage feafant:che Plaintiffe ſaies,thathe was 
ſeiſed of the McAluage,&c.in C. in thePariſhof A to which he claims: 
ed Common of Patture. And iffue taken upen the preſcription, and a; 
Venite Pacias of A. and exception taken, becauſe it was not tryed of 
C. and A. or of the Pariſh of A. butit was adjudged to begood. © 


Rinhone verſas Smith, Trin. 12. Jacobi rotuls 626, In Replevin,foure Nota 
andtwemy were recutnetl uponthe Venire facie” ,,and upon the 
Habeas Corps, onely twenty andithiee were returned,and the Jury did 
not appear full, and a Tales was awarded,aud cried for the Plaintiffe, 
and good, becauſe the Yenjre Facias was returned full. 


| 1.6 oy: P;gott, Mich 20 Facobi.lniReplevin; Avery that Eflen Env 
| derby was ſeiſed in Fee, of three{Acresin Dae, and took. to Hug- 
band S. P3gott,and had line Tho: Ele dyed; and the husghand was, 
in by the Curtefie, the Husband and: Tha: the; Heir, gramed a Rent of: 
10. s. iſſuing out of cthethree Acrestothe Avowant,, and avows for 
ſo much behind, thePlaintiffe in barriſay es, that before Ele had any' 
eſtate; one Fiſber was ſeiſed in Fee, and gaveitto Joabn E.intayl, Fo: 
had iflue Ele, who after the death of her Father, centred and. was 
ſciſed intayl, and took a Husband, as is betore declared. And had. 
Mae Tho:aud that Tho, Tenant by the Currtefie living; grants the Rene 
23 aboys without'this; that Edex:was (eifed in Fee of three Acres,and 
Mlue wasJoyned thereupon,and found forthe Ayowant: And inarreſt: 


of- 
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fludgment it was obje&ed, that in effe& there was no iſſue joyned. 
F,r the traveiſe of the ſelin of Ellen E. was idle, for notitle of the 
Rent is derived from her, but they ought to have traverſed the feifin 
of Thomas the grantor, and then thelflue had been of ſuch a nature, 
that it had made'an end of the matter in queſtion, which was nor 
in this caſe,no more then if the Tenant in Formulen ſhould plead not. 
guily, bur the Court held that though an apter idue might have 
beeti'taken, and that tne traverſe is not good/, yet it was'helped by 
the itatute of Jeofailes. For theeftate of Ellen H. was in a fort; 'by cire. 
cumſtance materiall. For if ſhe were ſeited,_ intayl , and that eſtate 
tay);diſcended to Thomas the grantor, then by his death the'Rept is 
determined aſter the Fee diicended to Tho: trom Ellen, there the 
eftare was of that nature,that he might grant a ſufficient rett charges 
And although it might well be preſumed, that Thomas afrer. the Fee 
diſcended co bim from Ellen had alcred ſuch eſtate tayl, yer by Po-: 
pham the Courts thal not now intend that.becayle rhe parties doubts 
cd nothing, but whether Elen was ſeiſed in Fee or not when hedyed, 
A.:d that doubt 1s reſolved by the Verdi&, as if a D:tendenc ſhould 
p.cad a D.ed, of F. S, ro A. and B. an thar i: dyed, and B. ſurvived 
and infeoffed the Defendant, if the Plaintitte ſhould ſay that F.S. 
did:not infeoffe A. and that they ſhould be at iffue upon, that, and 
(hould'be found againſt him, although this beno apt iflue yet it is 
helped by the ſtatute, becauſe the parties doubted of norhing, but of 
the manner of che feoffment of F. S. whether it was madeto 4: or 
not, and of the ſame opinion was Fernnor, Telverton, and Williams. but 


not Gandy. 


Rite verſns Moore, Mich. 3. Facebi. In Replevin of Cartell taken 

in D.-the Detendant avowes-as Bayliffte of H. Finch, And the 
cale was thus. che Lady Fincb Mother ot H. Finch, granted a R-nt 
charge to H. iſſuing ont of her Mannor ot N: and out of all her Lands: 
inD. E. and is in the County of Kent, belonging or appercaining ro 
the ſaid MatinoreAnd che Plaintiffe: to barr, the Defendant pleads 
an abatement in HB. Finch into'the Lands in D. And apon the Deften» 
dant demurrs for the Lands in D. were nat belonging or appertain« 
ing tothe Mannor of N. and adjudged for the - Defendant. For no 
Land can be charged by thar: grant, itir be not! belonging to the 
Minnor. And that for two Reaſons, the firſt is becauſeby the word 
( aut alibi) it appears that iris alt but one ſentence, and the (Aut)con- 
Joynes thewords proceecing towit,all theLands in D. $. and to pue 
in the County of Kent in theſe words following, to wit (21/5) inthe- 
ſaid Connty totheſaid Mannor appertaining, and'the ſentence: ig 
not perfe& until] you come to the laſt words, (to che: ſaid; Mannor 
appertaining) for if the Rent be ifluing : our of the Landis D: ec. 
which 
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which is not appertaining to the Mannor , then the ſentence muſt be 
perfe&t, and thefe words (Comnty of Kent, and theſe (aut alib;) muſt 
begin a new ſentence : which was never ſeen, that they ſhould make 


the beginning of a ſentence. And therefore this caſe is not like the 


caſe between Bacon and Baker, ſecond bf King Zames, in the prohibi- 
tion, where Queen E1:z. grants all her tith Hay , ec. within the li- 
berty and precindts of St, £4monds Bury, belonging and appertaining 
to the ſaid Monaſtery , and which were lately colleted by. the Almo- 
ner of the ſaid Monaſtery ; for there the latter ſentence is perte& and 
compleat : And theſe words / in the County of Sxffo/ke) and the nes 
04 that enſues are anew ſentence : And therefore the laſt clauſe 
(And which by the Almoner, &c. goe only to the Tiths following the 
(ec non \ and not to the Tiths contained in the firſt clauſe : bur it had 
been otherwiſe if the (zec #0») had been (axacnm ) as in truth the pa- 
tent was, but it was miſpleaded ; for then the (#»acam) would have 
reinjoynedall, and made it but one ſentence. The ſecond reaſon was, 
in reſpe& of the nature of the thing granted , which was but a rent. 
And therefore, if:rent be granted out of a Mannor , to be perceived, 
and taken out of one acre, this-ſhall be good : and nothing ſhall be 
charged but that one acre only, 17. Af. Hut otherwiſe it is of Land 
for a Feofment of a Mannor. To have &@c. one acre it is 2 void ha- 
bexd. For here it appears , that the intent of the Lady Finch was on- 
ly to charge the Mannor, and ſuch Land only which were appertain- 
ing to the Mannor :But Popham held the contrary , for he conceived 
that *D. $. and F. in the County of Kent were particularly named 
and bounded in by the name of the place and Cyunty , and therefore 


they ſhould be charged, although they were not appertaining to the 


Mannor. As if a man grants all his Lands in D. R, and U. in the 
County of 2. and in Dars inthe ſame County which he hath by diſ- 
cent, it ſhould only extend to Dary, but denyed by the Court, buc he 
was ſtrongly of that opinion. And he held-that by the firſt of the 
charge out of the Mannor ; all the Lands parcell or appertaining to 
the Mannor are charged, and therefore the ſubſequent words if they 
ſhould be limited, as is above-ſaid , would be idle and frivolous. And 
Yelverton (aid, that the words before belonging or appertaining, ſhall 
be taken to extend to the Land occupied in the Mannor, although ic 
15 not parceli ofit, and Fexweoed and Wi/lams-granted , and Judg- 
ment was given that the Defendant ſhould have a return habexd. 


"ot verſus Ingram, T rin. 4. 7ac. 10a replevin brought by T. a- 
einſt 7. who makes conifance as Bailiff of Sir E£4.-Br. for a com- 


= 


mon Fine which was aſſeſſed upon the Plaintiff who was reſident with- 


inthe Leer of his Maſter : The Plaintiff replies, that Sir Eaw. by his . 


deed had releaſed to him alkrents., _ exactions, and demands 
97-3 B out 
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out of his Mannor except ſuit-of Court ; the Defendant demurred -: 

And X4chels ; that ſuit of Gonrt-for which thiscommon Fine was et 
is excepred , -and therefore the-common Fine is not-reteaſed by that, 
but is excepred : alſo a common Fineiis affeſſed , when the Jurors in 
the Leet do conceal that whichthey'oughtto find, and with which 
they are-charged,.and thereforethe:releaſe being for:exaionsout of 
the Land : And this is not for any'thing by reaſon-of the Land, but 
becauſe he doth misbehave himſelf ;.ahd by the 'opinion'sf the whole 


' 1Gourt , -areleaſe of alldeniands doth not diſcharge a man of his-ſuire 


to.a Jet by reafon of his-reſidency;becauſe a:Leet'is the Kings \Court, 
10 which every leige-Subjed is to:come and perform his allegiance:to 
him. And alſo becauſe ſuic of »Court is :infſeparably incident to a 
'Court-'leer whichcannot be releaſed. AY | 


TY lets Caſe, Pauſch. 5+ Jacob. Inareplevin'in which Pallet was 
7 Plaintiff, cheicale was fuch, where a man madea Leaſe:of Lands, 


of which Land he wvas ſeized-by a:good Title, and:of Land :of which - 


he was ſeifell-of a-defealible Title for years, rendring rent : -andiirthe 
replevin,the Leſſor avowsforithe Whole rent : The Plaintiff in the re- 
pleviniaith;;thatafter the'leaſe made, the Diffeiſee had entred:np- 
oh part ofthe Land,,and-a-demurrer. 'Sergeant H:chyy moved'/forthe 
Adyowant that he-ought to have a jreturn; for the-:agreed that the 
rent ſhould-have been appottioned;;/but he ſaid, that ifia manavows 
'for-many things, and-he-hath right but ro-one, he ſhall:have'arerurh 


habend. 5. H.7.and:9. H. 7. And 4. Af. P1.'6. where a man (brings. 


an aſfiſe for rent, and hathrightbue:to-part., yet he ſhall recover for 
that part,, and cited the opinion of Popham:put in. Walkers Cafe in 
+he-third Rep. 24. when rent reſerved upon a Lieaſefor years fhould 
beapportioned. If a man iinanaQionofdebr demands more then hee 


ought , yet upon a'*i/debet pleaded, theiLeflorſhall recover. fo much, 


as ſhall be apportioned and-affeſſed by the Jury, ani: shall be'barred 
'to'the reſidue. But Yelverton was of another opinion; for he faid , as 


this caſe is, the Avowant shall-not havea return-habexd. 'But if the 


'apporciament had been-made by the Jury, the should have had a re- 


_ \turn habend. but inthis caſeithe apporciament muſt be made by the 


Judges, to whom the quantity of the Land cannot appear, and there- 
fore they cannot make appottiament ; for they all agreed that the ap- 


portiamenr ought to be accotding'to the value.of the Land , and not - 


according to the quantity : And to prove this, he cited Hubberd and 
-Hammonas Caſe , 43. Eliz..co. lib. 427. As where the Fines of Co- 
pv holders upon admitcanceare uncertain, 'the'Lord cannot exact ex- 
ceſlive Fines : and if che Copyholder deny to pay it, it shall 'be:deter- 
mined by the opinion of the Judges before whom the matter 'de- 
pends : andupuna demutrerto theevidence to a Jury-upon = _— 

eſlion 
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feſſion or proof of the annuall value of land; the annual value ought 
te appear tothe Judges ; but in this cafe the value doth not appear to 
them, and therefore they cavnot make any apportiament, and there- 
fore the Avowant $hall not have a return habexd. Bur T aufield beld 
the Avowant should have a; return hahexd. for the whole rent ; for the 
Judges could not apportion this , becauſe the value-did not appear - 
and the eviction 1s matter of privity , which ought to be diſcovered 
by the Leflee, and heſhould give notice to the Leſſor, and he ought 
to ſhew the value of the Land from which he is inriched to the Judg- 
es. And Popham is of the ſame opinion ; for he faid the value of the 
Land ought to be ſhewed by the Leſlee, for every one ought to plead 
that which is in his knowledg, and that was in the Leſfſee's knowledg, 
and not the Leſſor : and Fexzer of the ſame opinion , but Yelverron 
and iliams againft it ; for Telvertos (aid, that it appeared-that part 
of the Land was evicted, and therefore it ought to be apportioned ; 
but becauſe the value did not appear: to the Judges, it could not be 
apportioned, #*/rams ſaid, that if the Leſſee ſurrender part, the 
Lefſor need not-ſhew the value : and Popbham agreed to that, becauſe 
the acceptions ofthe Leſſor had made him privy to it. 


Ki wick, verſus Pargiter, T rin. 6. Jacobs, The Defendant juſtifies 
-\..the taking ofthe Cattell damage feſfant upon a ſurmiſe of a cu- 
ſtome ; that the Plaintiff being Lord , hath the place in which ec. 


A Commoner 
may take the 
cattell of the 
Lord damage 


wholly to himſelf until! Zanmas day : and after that day it is com- feſant. 


mon for the Tenants, and the Plaintiff is nor to put in bur only three 
horſes, &c. And becauſe the Plaintiff after Lammas put in more cat- 
tell then three horſes, the Defendant rook them damage fefſant , as 
it was lawfull for him ro. do: And iffue was joyned upon the cuſtome, 
and found againſt the Plaintiff; and Yetverton ſhewed in arreſt of 
Judgment that the Defendant could not take the Cattell damage fe- 
ſant , for it appears that the Defendant is only a Commoner : and it 
alſo appears, that the place in which ec. is the foile of the Plaintiff, 
and the Cattel| cannot betaken damage feſant upon his ground , no 
more-then the Tenant can have an Action of Treſpaſs againſt his Lord 
quare vi & arms , &c. inregard of his Seigniory , asit is in Lirtle- 
ron , and 5. H. 7. But the Court faid , that the matter of raking 
the Cattell did not come into queſtion; for nothing. was in iſſue bur 
the cuſtome, which is found againſt the Plaintiff; for if the Plaintiff 
would have taken advantage of that, he ought to have demurred. 
And alchough by that he had confeſſed the cuſtom, yet whether ſuch 
Commoner could have taken, the Lords Cattell would then properly 
have come into debate. And by Fenner, Williams,and Cook, the takin 
theLords Cattel damage feſant was good ; for by the cuſtom the Lord 
is to be excluded bur only for his ſtint : and the Lord may well be 
B b 2 ſtinted, 
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ſtinted , and the whole veſtive and benefit of the ſoile is the Commo- 
ners, and they: bave no- other remedy to preſerve the benefit they 
have in feeding-their Catrell, but by taking the Cattell of the-Lord if 
he offends. And the Cuſtome hath made the Lord as meer a ſtranger 
as any other : and without doubt the Commoner might take the Cat- 
tell of a ſtranger, 15. H. 7. The chief Juſtice and Ye/verton doubted 
of it : And although the- Commoners by the cuſtom. had gained the 
ſole feedingin the land: of the Lord : Yet they ought to have ſhewed 
the cuſtome,, and alſo the uſage to have diſtrayned the Cattell of the 
Lord damage feſant, and obſerve his. 


—_— verſus Thorold. Trin-8.Zac. In Replevin for the taking of 4- 
Oxen at (oringhaminthe County of Lixculn, in a place called 
Dowgateleys, Sepr. 6. fac. The Defendanr ſays, the place contained + 
four acres in Coringham magna , which was his Free-holdand juſtifies 

the taking damage. feſant. The Plaintiff-in -his bar to the Avowry,that 
the place where &c. lies, in a-place called Harrerart quarter, pars 

cell. of a great Common. Field called E. in Coringham aforeſaid:and. 
thar the PlaintitF.the ſaid time, and long before was ſeized of one- 
Meſſuage, and of 14. acres of Land , Medow, and Paſture, with the 

appurtenances to the ſaid Meſſuage belonging, and that the Plaintiff. 
and all they.whoſe eſtate the Plaintiff had in the Tenements., ought 


 to.have common, and fo preſcribed to have common for hiw, his- 


Farmers,.8. Tenants, &c. for all comunable cattelllevant & couchant - 
npon the Tenements, &#c. And uponiſſue taken upon the Common, it 
was found for the Plaintif, and alledged inarreſt of Judgment, that: 
it. did not appear by the Barre-to the Avowry in what place the Meſ- 
ſuage and Lind to which the Common did appertain did lie, to wit, 
whether.it did lie in (o7ingham , or in any other place. or County, 
and thisof neceſfiry ought to have been ſhewed in certain, becauſe 
the tenure ought to be both of the place where the Houſe and Land 
did lye , and of the place where the Land did lye in which the Com-- 
mon was claimed , and theretore. of neceſlity. ought to have been. 
ſhewed incertain., and ſhall not of neceſſity be. intended to be in Co- 
ringham where the Common is ; For a Common may be appendant 
or appurtenant toLand in another County. And the tryall ſhall. 
be of both. Counties, and Judgement was arreſted .by the whole 


Court - 


1Raelock verſas Riggsby Mich. 8: Facobi. In Replevin , for the 
taking of ſix Kine in a place called Briley hill, iniRadley, in the 
County of Berks, the Defendant as Bailiff of one Read, makes Co- 
niſance that the place, where, &c. contains fifty acres , and: 
is parcell of che Mannor of PBartox, whereof the place,where,- &c.- 
is, 


—— — 
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is parcel}, and ſhowes that E.6. was ſeiſed of the Mannor' of Barton, 


whereof the place where is parcell, and granted it by Letters Patents 
to R, Leigh, and divers other Lands. by the name of the (oxleyes, 
&c. and amongſt other particularsin the Patent, the King granted 
Briſley hill in Barton, and deduces the Free-hold of the Mannor,of 


which the place, In which, ec. is parcell co Read, and he as Bailiff. 


to him, took the Kine damage Feſant : the Plaintitt replies, and ſhows 
that one Hide was ſeiſed of a Meſſuage, and divers Acres of Land in 
Radley, and that he and thoſe, whoſe eſtate he hath for himſelf, his 
Farmers and Tenants uſed to have Common in the ſaid place 


called- Briſley hill in Radley, when the faid Feild, called Briſley hill. 


in Radley, was freſh and not ſowed, all that yeare with their 
Cattell Levant- and (oxchant, and when the Field was ſowne- 
with Corne , and when th& Corne was carried away, untill 
it was referred, and fo juſtifie the putting in of ſix Kine nſing 
his Common, becauſe the Feild was\ not ſown with: Corne at the 


time, to which the Defendant' pleads, and faies, 'that part of the- 
Feild, called Briſley Hill in the Avowry named, was at that time ſown | 


with Corn, &c. and the Plaintiff demurres, and adjudged for the 
Plaintiff for two reaſons. The firſt was, becauſe the Defendant in his 


Avowry referres the taking of the- Cattell to another place, then thar ' 


ſer forth in the Avowry, which is notin queſtion, and in-which che 
Plaintiff claims'rio-Common, for the Plaintiff may claim Common in 


Briſley hill in Raaley, and the place named in the Defendants Avow- 
ry, to which he referres his Plea is Bri/ley hill in Bartsn, for Briſley - 


billin Radley is not named inthe Avowry by any ſpeciall name, bur 


onely by implication, by this name the-place in which, @&c. and for. 


that reaſon the rejoinder doth not anſwer the matter in the replicati- 


on. The ſecond cauſe was, becauſe the Plaintifi claims Common, when 


Briſley hill in Radley was unſown with Corn, and the Defendant to 


that, although his Plea ſhould referre to the ſame Briſley, yet hath he- 
given no full anſwer, for. he ſaith that parcel of. the ſaid Feild. was: 


ſowed with Corn, andthe Court held rhat ſowing of parcell of the 


Feild ſhall nor hinder the Plaintif from uſing his Common -in the refi-- 
due, for that may be done by covin to deceive the Plaintiff of his. 
Common, for the Plaintiff claiming his Common, when the Field, 


that is, the whole Feild is ſown, ſhall be barred of his cemmon by 
ſowing of parceli of it, notwithſtanding that parceJ-be ſowed, the. 
Plajntif ſhall have his common by the opinion of the whole court. 


(2299 verſus Bullein. Mich. 8 Facobi. Bullein brought a Reple 


vin againſt Godfrey, for the taking of fix Beaſts, -in ſuch a place in : * 


Bale, in'the County of Norfolk, the Defendant as Bailzf of R. Ged- 
frey makes conifance , becauſe before the time, and at the time, in 


whick ; 
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which &-c. the ſaid R.Geffrey was ſeiled.of a Court Leet in Baile of all 
the inhabicants, and re::dent withim the Precint of -the Mannor of 
Baile, to be holden within the Precindt of the Mannor, as appertain- 
ingto his Manner, and ſhews, how that he had.uſed to bave a Fine 
of ters ſhiliings, called a:Leet Fine of, all the cheif pledges of his Leet, 
and if they failed to pay, - the Steward had uſed-to.amerce them that 
made default in payment, & 'fhewed, how that at a Court holden with- 
inthe Mannor, fuch a day it was preſented, that the Plaintjf in the 
Replevin being an inhabitant in B. and reſident within-the Precin& of 
the Mannor,made defgulc in payment of the faid Fine of ren ſhillings, 
being then one of the cheif- pledges of the Court, by reaſon where- 
of he was amerced at five-pounds, which being not paid, the Defen- 
dant took the Beaſts, and the Iſſue was, whether Bxlless at that court 
was a chief Pledge or no, and the FeFze to try his Iſſue was onely of 
the Mannor, and found for che Plaintif, and damages, aud coſts to 
thirty pounds givenagainſt Geffrey,upon which he brought a Writ of 
Error, in the late Kings Bench, and adjudged Error and the Judge- 
ment reverfed', for the Yenire facias ſhould have been both of 
Bail whick was the Village, as of the Mannor,for although the Court 
be hetd within the Mannor , yet the Leet ir ſelf is within the_vit- 
lage of Baile, and the Plaintiff was an inhabitant, and. reſident with. 
inthe village, which village is within -the Precin& of the Mangnor, 


and though. 'F/emizg cheif Juſtice held, that nothing was in queſti- 


on but whether the Plaintiff was.cheif pledge at the Court held with- 
in the Mannor or no, and fo nothing within the village is in queſtion, 
or could come in Iſſue, yer. it was refolved by the whole Court, buc 
him, that thoſe of the vilage of Bail might well know whether the 
Plaintif being an inhabitant within che village in which the Leet was, 
were a chief Pledge at the Court or no,for to have cheif pledges, doth 
properly belong to a Leet, which Leet is within the village,and there- 
fore they of the Mannor cannot have ſo good knowledge of the mat- 
ter, as they of the Mannor and village together, and therefore they 
all ought ro have been of both, asin the Caſe of Common,or ajway 
from one village, toa houſe in another village, this ought to berried 
of both villages, and ſo alſo of the Tenure of Land in D. held of the 
Mannor of Sale, the triall muſt be as well of the village, where the 
Land lies, as of the Mannor of which the Land is holden, as it was 
adjudged Hil.45. El. inthe then Queens Bench, in the Caſe be- 
tween Lovlace and and Judgement was: reverſed, and fee 
6 H.7. and Arundels caſe, in my Lord Cooks Reports. 


Pere verſus Ellington. Barglacy brought a Replevin againſt 
E Iltngton, for the taking of his cattell, ec. the Avowant pleads 
that one W, B. was ſeiſed of the place in which, &«. in his Demeſne, 


as 
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as of Fee, and being ſo ſeiſed died, by reaſon whereof the Land de- 
ſcended to one CriF. his Daughter and Heir, who took to Husband So __ 
the Avowant, the Plaintiff in his Barr to the Avowry, confeſſes that feaſance there- 
W. B. was ſeiſed,* and that it deſcended to {*. who took to Husband, of;and when 
the Avowant, but he further ſaid that the 16 of «April, primo _ the agreement 
the Husband and Wife by their Deed indented, and inrolled,did bar- '* 2"! of the 
. , Ml a grnal con 
gain and ſell the ſame Land unto one Aſiſſender, and a Fine levied by ;;., it may be 
them; and that MM. the zo.of Famer, bargained and ſold it to F.21. pleaded. 
in Fee, and he being ſo ſeiſed, licenſed the Plaintiff to put in. his cat- 
tell, che Avowant repltes,if in the ſaid Bargain and Sale. made by the 
Husband and Wife, .a Prozi/o was contained, that if the faid Eling- 
0x Should pay.one hundred pounds a year. afterzthen, &c.,and plead- 
edthe Statute of 43 Eliz. of uſury with an averment that the ,pro- 
firs of the Land were of .the valne of twelve pounds by the year,the 
Plaintifirejoyned:that true it 1s, There is ſuch a.clauſe inthe Indenture 
but he farther ſaid, that before the ſealing of the Indenture, it was 
agreedby word, thatthe.ſaid EZingten should have and receive the 
profits, and not-the Plaintif, and thereuponthe Avowant .demurres, 
and the 'Caſe was thus, E/lingron bargains his Land!ito Ad for the 
Payment [of one thundred;ponnds a yeare after co'be paid, and that 
ithe-Bargainee should. have the,profits, the-bargainor enters as upon a 
void Sale, becauſe-of the.ſtature of uſury , forby the:Praw/o the is 
'to-havethe-hundred pounds and-ceni/poundsfortheiforbearance, and 
by.the Law, bes.to haverthe profits, and the which-did amount..a- 
boveten pounds by the. hundred, the bargainee to avoid the uſury 
'pleaied anagreement.by word, .beforeithe fealing,of ithe Bargain'and 
Sale, .andithe queſtion arifing uponthis was, if the Bargainee might 
iplead-this yerball agreement, for the avoidingiof the Deed.which did 
Juppoſe the.contrary, xand Afoore of Linco/xs dnne counteil, wasiof :0- 
pinion.that he.could not;put that -maxime that every thing muſt be 
diſſolved by.that, bywhich-it.isbound, and his whole argument -de- - 
pended upon-that, and he.cwed-divers-Cafes, ,as 1 H.7. 25. 28 HS. 
25. 2 Eliz, Dier 16.9. Rutlands Caſe 5 Rep:and (heyney 6 Caferthere, 
but the whole Court wichout any argument were of opinion,that he 
mightplead the wverball agreement, and, avoid rhe nfary, and fir 
they all agreed, that when a:Deed-is perfefted and delivered ,as his 
Deed, !thar thenno verballagreemenc:afterwards may be pleaded in 
deſtrucionthereof, as iti5-in the-Caſes put, bur-when:the agreement 
is ;parcell of.the Originall contraR, as here.it i, it may be pleaded 
and {econdly otherwiſe it-would bring;a;prear-milchidf, being. the:cu- | 
ſtome to to.do,by word;but if itthad beer-exprefedwithin the Deed, 
that the Bargainee ſhoult-have che profits, and that;it was delivered 
accordingly that no agreement or aſſignmenr-of the profits could:now 
avoid it, . for iti is-an.uſurious:contract, and.therefore thewholecour, 
Save 
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gave Judgement for the Plaintif that he might well -plead the 
agreement. F 
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The Defindent JJ OÞnſon verſus T arner,7 rin. 44 Eliz, Treſpaſſe brought for break- 
in bis Demur- Pers the Plaintifs houſe,and the caking and carrying away his goods, 
rer cuſwers not * the Defendant juſtifies all the Treſpaſse, the Plaincif, as to the 
= cy hf breaking of the Houſe, and taking the goods, and the matter there- 
Fudremont re- 18 contained demurres upon the Defendants Barr, the Defendanc 
waſed. joins in demurrer in this form, to wit, becauſe the Plaintif aforeſaid, 
as to the breaking of the Houſe, and taking the goods is ſufficient, 
demands Judgement, and Judgement given in the Common Pleas for 
the Plaintiff, and a Writ to inquire of Damages, upon which Dama- 
Ses are afleſſed for the breaking of the Houſe,and taking the goods, 
and whether the ſubſequent words, to wit, and the matter therein 
contained go to the whole matter in the Barr, to wit, to the carrying 
of the Goods away alſo, for when the Defendant joyned in Demur- 
rer with the Plaintiff he joyned, ſpecially to wit, tothe breaking of 
the Houſe, and taking the Goods, but nothing of the carrying them 
away, and fo as to the carrying of them away, nothing is put into 
Judgement of the court, yet the Writ to inquire is for the whole, and 
the Judgement alſo, and the carrying of the Goods away being par- 
cell of the matter, and for which greater Damages, are adjudged,and 
that being nor put into the Judgement of the Court by the Demur- 
rer, therefore the Judgement is erronious, for there is a diſcontinu- 
ance, as tothe carrying of the Goods away, which is part of the mat- 
ter, and this buſinefſe concerned Mr. Darcy of the privy chamber, | 
concerning his patent for Cards. : 


| verſus Bradley. Paſch. 1 7acobi. The Plaintif declares in 
Treſpaſs, wherefore by force and Arms, ſuch a day the Defen- 
dant did aſsault him, and one Mare, price ſix pounds, from the per- 
ſon of the Plaintiffe, then and theredid take, and Yelverton moved 
for the Defendant in arreſt of judgement, and the Declaration was 
not good, for the Plaintif did nor ſhew any property in the Mare, for 
he ought to have, that it was his Mare, or the Mare of the Plaintif, 
for as it is laid in the Declaration, the words may have two intend- 
ments, that the property of the Mare was to the Defendant,and then 
the taking was lawfull, or that the property was inthe Plaincif, "gra | 
then 
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then the taking was wrongfull, and it being indifferent, to whethe® 
it ſhall be taken moſt ſtrongly againſt the Plainrif, for his is not a faul* 
in form, which-is helped by che Statute, burtit is a defe& in matter» 
and then the Jury having aſleſsed intire Dammages for both the Treſ- 
paſses, and that no cauſe of AQtion is ſuppoſed forme, the verdi was 
not good which the Court granted, 
DE _—C 2 7ac.tenant in tail,covenanted to ſtand 
ſeiſed in conſideration of a marriage,to be had by his Son, with the 
Daughter of 7.S.co the uſe of himlelf & his heirs, untill che marriage 
be had,& afterwards to the uſe of himſelf for life, & afterwards to his 
Son and his wife,the daughter of 7.S.and the heirs of their bodies,and 
ſuffers a recovery with a ſingle voucher to that purpoſe,they die with- 
out Iſsue, and adjudged that the Entry of him in the Remaindant de- 
pending upon theeſtate Tail was lawfull, for firſt there is no conſidera- 


tion, to raiſe an uſe for the conſideration, is onely the marriage of his - 


Son with a-ſtranger, the which as to the changing ofthe poſleſſion is 
not-any benefit to the Father,for he is as a ſtranger to that perſonall & 
particular conſideration, but if the conſideration had been for the e- 
ſtabliſhing of the Land in his name and blood, ithad been good, for 
that onely concerned the Father, and the whole Court agreed, that 
although it were an alteration of the Eſtate, as to. himfelf, but not to 
ſtrangers, for it he had after ſuch Covenant to ſtand ſeiſedrook a Wite, 
ſhe ſhould have had Dower. + | 

In Treſpaſle the Proces is Attachment and Diſtreſs infinite , but 
if #ihil be returned, Proces of Outlary lyes; and if the Defendant 
be returned attached by ſuch Goods and Chattels, if the Defendant 
omit to caſt an Efſoine at the returne of the Writ of Attachment, he 
ſhall forfeit the Goods by which he was attached, butif he caſt an 
Eſſoine, he ſhall have a ſpeciall Writ, reciting the matter to the She- 
riff, to deliver to him his Goods or Cattell, although he doe not ap- 
peare at the day of the adjournment of the Eſloine :+ And if. the 
Defendant at the returne of the Attachment will appear withour an 
Effoine he may, and then he ſhall not forfeit the Goods : And:note, 
the Eſſoine ſhall not be adjourned by, from fifteen dayesto fifteen 
dayes: And ifrthe originall Writ be againſt many, they thall have 
but one Efloine in perſonall Actions : And if a Lord of the Parlia- 
ment appeare nor, he ſhall forfeit an hundred pounds, and upon iſſue 
joyned in this Action, the Proces againſt the Fury, is the YVerire fa- 
cis, Habeas corps, and Diſtreſſe : And ita Baron of the Parliament 
be a Defendant, then if a Knight be not returned upon the Pannell, 
the Defendant may at the Aſſites quaſh the Pannell; and if atthe 


Aſfiies che Jury doe not appeare full, to wit, twelve men, this may ' 


be ſupplyed by che Juſtices ar the requeſt of the Plainriff;. and the 
Sheriff ought to returne two Hundreds at the leaſt in this Action, 
and {0 1n every perſonall Acton ; bur foure in reall Actions,” for if 
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a challenge be made, Pro defefi# hundreds, if two be not returned, 
the Jury ſhall remaine; and a Diſringas, with a Decem tales ſhall be 
awarded, returnable in Court, but no circumſtances ſhall be awarded 


in Court, for if the Jury in Court doe not appeare full, or are chal 


lenged, for that the Jurors have no freehold, and it be tryed, a new 
Habeas corpus ſhall iſſue out with a Decem tales, if it be defired : And 
if the Jury appeare full in the Court, and the Array be challenged, 
either for that it was of the Plaintiffs denomination , or that the 
Sheriff or under Sheriff who returned the Jury, are of the Kindred 
of the Plaintiff, or any other principall cauſe of challenge, and this 
is confeſſed or tryed by two of the Jurors who have appeared, be- 
ing aſſigned and- ſworne by the Court to be tryers of the challenge, 
who ſhall give their Verdict that the challenge is true, then the Ar- 
ray ſhall be. quaſhed; and if he that arrayed the Pannell remaine 
Sheriff, the Yenirefacias de novo, ſhall be awarded to the Coroners, if 
there be no cauſe of exception againſt them or any of them by reaſon 
of Kindred, or any other principall cauſe : And if there be cauſe. of 
challenge to any of them, the Yenire facias ſhall iſſue to the reſt 
and his companion ſhall not intermeddle with the execution of it;an 
if there be gaod cauſe againſt ail, then a YVenire facias ſhall ifſue to 
Eſlizors to be appointed by the Court to returne the Writ, but ifthe 
Sheriff who returned the firſt Pannell be removed, then a new Ye- 
»ire facias ſhall iſſue to the Sheriff who ſhall be then in Office : And 
note, no challenge ſhall be made to the Array returned by the 
Eſlizors but by the Poll; and if the Jury appeare full, and no chal 
tenge be. made untill twelve be ſworne, the Jury ſhall proceed to 
heare their Evidence, and give their Verdi& ; and if the Jury finde 
for.cthe Plaintiffe, then they ſhall give coſts and dammages, bur if 
they find for the Defendant, they ſhall finde neither coſts nor dam- 
mages: And the Judgement for the. Plaintiff is, that the Plaintiff 
ſhall recover his dammages found by the Jury and coſts of ſuit, but 
if. the Jury find for the Defendant, the Judgment is, that the Plain- 
tiff ſhall, 52t. capiat per breve, but if Judgement in this caſe had lyen, 
a Nil dicit.confeſſion. or Non ſum informat. then the Court shal! a. 
ward to the Sheriff a Writ to inquire of dammages, and no chal- 
lenge lyes ro the Jury upon a Writ to inquire: And if the Sheriff 
returne but twenty and one upon the Jury, and twelve of them ap- 
peare, and try the Ifſue and give a Verdid, it is a good Verdi, but. 
if onely ten or eleven of them appeare, and the Jury be made up at 
the Aſſiſes, De eircamſtantibxs,-and the Ifsue be tryed and a Verdi 
iven, it is naught, and not holpen by.the Statute : And if the Iſsue 
R joyned, and the Sheriff be cozen to the Defendant , the Plaintiff 


Shall not have a Yerire facias upon the challenge of Kindred of the ' 


Sheriff to the Defendant, but it ought to ſtay untill that Sheriff be 
| | removed. 


Fl 


PIT Eg 


ATions of Treſpaſs and Battery, 


removed and another Sheriff made: And if the Defendant be Lord 
ofthe Hundred, within which Hundred the ten doth ariſe, the Plain- 
tiff may shew that, and have a Venize facias to the next Hundred ;-or 
if the Array be quashed for that cauſe, he may have a YVenire facsas 
to the Coroners of the next Villiage inthe next Hundred next ad- 
joyning : And note, The Yexire facias shall not ifsue to the Coroner 
but upon the principall challenge, and if a challenge be to the Ta- 
les, and that be found true, the Tales onely hall be quashed, and 
the principll Panne!l shall ſtand : And if an Iſsue be joyned be- 
tween the Mayor and Commonalty of a City, and another concern- 
ing a Treſpaſs done within that City ; the Plaintiffſurmiſing that the 
Sheriff and Coroners are Citizens of that City, may pray a YVenire fa- 
£545 to the next County of the body of the County , or of the next 
Villiages in the next County: Andif the challenge of Kindred be 
not rightly alleadged in che challenge, it matters not if it be Kindred; 
and if a Venire facias be quaſhed, becauſe it was returned by the Un- 


der Sherifi who was Kin co him, or orher good cauſe, it ſhall be ' 


quaſhed, and the Yerire facies ſhall be returned by the high Sheriff, 
with words init, that the Under Sheriff ſhall not intermeddle with 
it: And if the Array be challenged and affirmed, the Defendant 
may after challenge the Poll; and muſt ſhew this cauſe of challenge 
preſently : And if the Land in queſtion lye in foure Hundreds, if 
foure of any Hundred appeare, it is goed ; and note, That the chal- 
lenge of the Array ſhall bedrawne in Paper, and delivered preſently 
after the Jury appeares ; and the Defendant is not bound to make 
good his challenge with theſe words, Et hoc parat. eſt ver iſcare, &c. 
And thoſe that try the principall challenge may alſo try the challenge 
upon the Tales, if the King had been party alone no challenge was to 
be allowed, but if the ſuit had been inthe name of another, who 
ſued as well for the late King as for himſelfe, in a Writ co inquire of 
waſte after 2 diſtreſs, no challenge to the Poll lyes. 

It is good cauſe to challenge a Juror becauſe he was attainted in a 
conſpiracy or attaint, or if any Juror was put into the Pannell at the 
deſire of the party, it is good cauſe of challenge to the Array : And 
ifa Jury of two Counties, and both Arrayes are challenged, two of 
one County ſhalltry the Array of that County, and two of the 0- 
ther County ſhall try the Array of the other County, and they ſhall 
not joyne untill they be ſworne of the Principall, and two of one 
Hundred and two of the other Hundred doe ſuffice, if in Treſpaſs 
the Defendant juſtifie as a Servant to the Lord and by his commande- 
ment. It is good caule of chalienge to the Juror that he is a Tenanc 
to the Lord, although the Lord be no party to the Record; and if 
Proceſs by challenge is awarded to the Coroners, the Proceſs after- 
wards ſhall not' goe to the Sheriff, although there be another She- 
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riff, but after Judgement execution ſhall iſſue to the new Sheriff: 
And where a-man challenges the Polls of the principall Pannell, he 
afterwards ſhall not challenge the Array of the Tales, and if the 
Array bequaſhed, it is entred upon Record, but ifit be affirmed then 
it-is no? entred. | | 

If Treſpaſs be done in diverfe Townes in-one. Shire, they may all 
be joyned in one Writ, to wit, why by force and armes the Cloſes 
and Houſes of the Plaintiff at A.ZB. and C. have broken ;- and, &c. 


The miſtake of WY-7 Olſey verſus Sheppard, Conftable, The Conſtable being De- 
the day of an y y fendant juſtifies the Impriſonment, by reaſon that the Plaintiff 
a" 5 fon 5.4 of kept one Alchouſe againſt the forme of a Statute of Queen El:iza- 
diciall.” 11**" beth, and therefore by the warrant of two Juſtices he was committed 
; to Priſon, and Ifſue was, that he did not keep an Alehouſe againſt 
the forme of the Statute aforeſaid ; and indeed the Statute was made 
in.Eaw. 6. time, and the Jury found that he- did keep an Aichouſe 
againſt the Statute in Eaw.6. time : And the Court held the miſta- 
king of the day of the Af is not prejudiciall by way of barr, but by 

way of count it muſt be layd truly. | 


A confeſſion NLasbrook: verſus Einſey, Paſch. 16. Facobi, in Aﬀani -and Bat- 
after an iſſue cery, the Defendant pleaded not guilty, and the next terme af- 
Jojned;refuſed- ter the Writ of Yenire facias was awarded, the Defendants Attorney 
4 would have confeſſed the Action by R elit verificatione, which the 
Plaintiff did deny to receive, having took out his Yerire, and that 
thoſe Errors which had eſcaped in the proceedings by that confeſſion 
were not hoſpen as they are after tryall;. and it was- much contro- 
verted by the Court, whether the Defendant without the-conſent of 
the Plaintiff might confeſſe.cthe AQtion; and the Court was in ſeverall 
opinions, bur becauſe the Plaintiff always prays for the confeſlion, it 
ſeemed he might refuſe the.confeſſion ; and afterwards it was ad- 
judged the confeſfton ſhould not be received, becauſe it appeared to 

che Courr.to be bur a practice to leſſen the Plaintiffs Damages. 


he verſus Zenman, T rin. 12.7acobi, rotulo 329.- An Action of 
Treſpaſs and Battery was brought the laſt day of Ofober, 16 7a- 
cobi : The Defendant as to the force and armes ſayes nothing, but 
pleads generally that heand one, in the ſayd faſt day of Ofeber did 
zjoyntly. enter into the Plaintiffs at F. and did then and there aſſault 
the Plaintiff ; and that afterwards, to wit, ſuch a day and yeare, the 
ſaid Plaintiff. did by his Writing, &c. releaſe, &c. the ſaid R. of all 
Aions, &c. And avers it to be the ſame Treſpaſs whereof the Plain- 
tiff complained, and the Plaintiff traverſes wichout this, ;that the 
Treſpaſs, &c.. was joyntly.done, and denurrer .upon this-Plea , pre- 
= | I. tending _ 
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tending the Treſpaſs is ſeverall and not joynt, and ſono ſatisfa- 
ion, but it was held a good Plea, for the Battery was joynt or ſe- 
verall at the Plaintiffs election, to have his Aion againſt one or 0» 
ther : And a ſatisfaction by one is a fatisfaQion for all, and the Plain- 
tiff cannot have ſeverall dammages, but one dammage againſt them 
al! and he hath his choice, as in Heydexs Caſe, to have the beſt 
dammages. 


Ooh verſus Darſtou , Mich. 15. Facobi,, An: Aftion of Treſpaſs 
brought by the Commitree of a Lunatique being a Copy-holder 
to whom the Lord had committed the. Lunatique, and a ſtranger 
ſowed the Land; and the queſtion was, whether the: Committee or 
the-Lunatique fhould have the Action, and the Court held, the A- 
Rion ſhould be brought in the name of the Lunatique. ] 


O#nge verſus Bartram, Battery brought by the Plaintiff againſt 

- Husband and Wife and two others, the Woman and one of the 
others, without the Husband plead not guilty, and the Husband: and 
and the other plead , Sox aſſault demeſne, and tryed, and alleadged 
inarreſt of Judgement, becauſe the Wife pleaded without her Hus- 
band, and Judgement ſtayed and a Repleader by the whole Court. 


mon verſus 2orr8. If a ſtranger come over a Common, the 
_4Lord may have an aftion., but not the Commoner ; for the petty 
Treſpas,mulciplicity of ations wil not take away my ation: & except 
it be-a damage whereby 1 loſe my Common, I can have no ation. 
Ifa ſtranger come and eat upmy Common a Free-holder may bring 
an Aſlize of common, for it is a Niſleiſin ; for a Diſſeiſin of Common, 
is the taking away the profits of the Common : And an action of caſe 
will lye againſt the Lord for cutting down the body of the tree, when 
the Tenant ſhould have the loppings ; if the Commoner may have his 
Common, alchough-another take away part:of my Common , yet no 
aQion lyeth. As if one beat my ſervant lightly, except the Maſter 
loſe his ſervice, no ation lieth. Andif my friend come and lye in my 


houſe, and ſet my neighbours houſe on fire, the aQtion-lyeth againt _- 


me, and Judgment for the Plaintiff. 


Atton verſus Hun, T rin. 13. Jacobs, rotulo, 3314. In Treſpaſle 
43nd Impriſonment , the Defendant juſtifies by vertue of a Capt- 
as, and the Plaintiff did afterwards eſcape, and he being Sheriffe, did 
follow him by vertne of the ſaid Warrant taken upon the Capras, the 
Plaintiff replies that he eſcaped by licenſe of the Sheriffe, and traver- 


ſes the latter taking by vertue of the Warrant : and the Court held. 
the traverſe idle, becauſe the Plaintiff had ſufficiently Cm . F 
| avoided >. - 
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avoided : and if be eſcaped by the Sheriffs Licenſe , that ought to be 


the thing put into iſſue, and not the traverſe. 


eAtry, verſus Wilſh, Trin. 9. Jacobi. retulo , 1055. An ation of 
P* reſpaſs brought , wherefore by Force and Armes he broke the 
Plaintiffs Cloſe, and eat his Graſle, &c. The Defendant juſtifies for 
common of paſture, and faith, that he was ſeiſed in Fee of one Meſ- 
ſuage , with the appurtenances in G. and uſed to have common for 
all his Cattel], levanc and couchant- upon the ſaid Meſſuage. And it 
was moved after a yerdid in arreſt of Judgment by Sergeant X :chols, 
that the plea was inſufficient, becauſe the certainty of the Cattell was 
not expreſſed, as for 200. or the like : but the Court held the contra 
ry that levant and couchant is a certainty ſufficient, and all the Books 
preſcribe for a Common by reaſon ofa Meſſuage. 


Inghall verſus Wolſey, Mich. 11. facobi rotals, 820, AnaQion 

of Treſpaſs brought ; wherefore by force and Armes the ſervant 
of the Plaintifs out of the ſervice of the ſaid Plaintiff, hath taken and 
laid to be at H. The Defendant juſtifies that one was poſſeſſed of 
Corn at S. And that the ſaid ſervant by the command of his Maſter, 
had carried away the Corn : and that the Owner came to the defen- 
dant, being Conſt» ble,and prayed him to detain the ſervant untill hee 
could procure a Warrant of a Juſtice of Peace, and traverſes that he is 
vilty at H, The Plaintiff demurres, that it was held by the Court a 
naughty plea : Firſt , becauſe the Conſtable could not detain any man 
but for Felony : And ſecondly, the traverſe is naught , becauſe the 
Treſpaſs is inthe ſame County, and ſo he might have juſtified as well 
in H. asin Fs. 


Arney verſus Hardington, P aſch. 9. acobi rotulo, 1857, An aQi- 

on of Treſpaſs brought, to which the Defendant pleads a juſtifi- 
cation for an Amerciament ſet in the Sheriffs turn ; to which Juſtifica- 
tion exceptions were taken. Firſt, becauſe the Defendant juſtified by 
vertue of a precept to him lawfullygranted,& ſaith not at what place. 
Secondly, he preſcribes for the turn co be held, and doth not any, or 
what eſtate, &c. And Hatton ſaid , that a preſcription for a turn, or 
one hundred Court by what eſtate, is naught , becauſe a hundred is 
not manurab!e, bur lies in grant ; but he ought to have ſaid , that 
the King and all they chat were ſciſed of the ſaid Hundred have had, 
and from the time, &c. And my Lord Cook ſaid, that a preſcripti- 
on by what eſtate fora thing incidentto a Mannor is good, for an 
Hundred that lies in. grant, it 1s naught : And he and Warbesrton held 
that except it was ſhewed before whom the turn was held, it was 
naught ; becauſe where any thing is taken by common right as = 
Sheriffs 
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Sheriffs turn, it ought to be holden before the Sheriff, as in the pre- 
ſcription it ought to be ſhewed, before whom the turn was held , or 
elſe it would be naught. 


TY Oberts verſus Thacher, & al. Hill. 11. Jac. rotulo, 1928. An a» 
R %o of Treſpaſs brought ; wherefore by Force and Arms the 
Cloſe and Houfe of the Plaintif at eL. did break, and a certain Cow, 
price, ec. took, The Defendant ſaith, that the Plaintiff ought not to 
have his Action againſt him, becauſe he faith that the Cloſe & Houſe 
is one Meſſuage, &c. in A. aforeſaid : and thar before the time in 
which, ec. ſuch a one was poſſeſſed of the ſaid Cow , as of his own 
proper Cow, towit, ate. aforefaid ; and being thereof ſo poſlſeſ- 
ſed, certain Malefators unknown to the ſaid, &c. before the ſaid 
time, in which, &c. the ſaid Cow out of the poſſeſſion of the faid B. 
did feloniouſly ſteal , take, and lead away, whereupon he made Hue 
and Cry ; and thereupon hee had intelligence , came, and was in 
the poſſeffion and cuſtody of the Plaintiff, and B. upon 
notice thereof, did requeſt the Deiendant to ask the Cow of the 
Plaintiff, and to bring her, &c. By reaſon whereof, the Defendant the 
faid time, in which came to the ſaid Meſſuage by the uſuall way , by 
and through the ſaid Cloſe, ec. to demand, &c. And the Defendants 
then & there finding the aforeſaid Cow in a wall'd parcell of the Meſ- 
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ſuage , they took the Cow from thence, and brought her to the ſaid 


B. and to him delivered her, as &c. which is the ſame Treſpaſs, to 
which plea the Plaintiff demurres, and it was adjudged a naughty Ju- 
ſification for theſe reaſons. Firſt , becauſe ir doth nor appear buc 
that the Plaintiff had good right to the Cow. Secondly, becauſe the 
Defendant took the Cow without demand. And thirdly, it is not 
pleaded that the Defendants were ſervants to the faid B. KR. and that 


he did it by his command, and therefore Judgment given for the - 


Plaintiff, 


Hz verſus Stanley, & al. Paſch. 9. 7acebi. rotuls , 2289. Ana- 
Aion of falſe impriſonment : The Defendant as to the whole 
Treſpaſs except the Battery and Impriſonment , and keeping in priſon 
not guilty : And as to that pleads that the Marſhals Coutt is an anci- 
ent Court, &c. and ſo juſtifies, becauſe the Plaintiff was the pledg of 
T. C. to the Defendant in an ation of treſpaſs upon the caſe inan 7- 
debilat. aſſumpſit generall, and thereupon a Judgment againſt {\. and 
a (apias awarded , and a wor eft invent. returned, and thereupon a 
capias awarded againſt Hall the pledge according to the cuſtome, by 
vertue whereof the ſaid Hall was taken and detained, and traverſes 
that he was guilty, ec. ofany impriſoning the Plaintiff before ſuch a 


day, and averzes. that they are the ſame perſons: And the Plaintiff 
| replies, 


Marſhalſey 
hath no autho- 
rity to hold plca 
indebt.except 
both are of the 
Houſhold, 
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replies, that neither R. {. nor T. T. at the'time of exhibiting the Bill 
were of the houſhold, ec. The Defendant demurs, and Judgment for 
the Plaintiff : and the whole Court agreed , that the Marſhalls Court 
could not hold Plea, Covenants, and Contrads, except both of them 
were of the houſhold ofthe King ; and all che matters of which they 
could hold plea, were Treſpaſs, Covenants, and Contratts of the houſ- 
hold, and within the verge,cto wit, within twelve miles of the Court, 
and Dodariage ſaid that before the Statute of 28/7. as it appears by 
Fleta and Briay, .the authority of the Marſhall was abſolute in civill 
and criminall cauſes at the Common Law, and that Stature reſtrains 
them for Debts, but not for Treſpaſſe of what nature ſoever, and 
therefore ſee the Statute of 30 /. 1.5 E.3.ch.2. and 10 E.3. ch. 2, 


gf verſus Soley, Trin. 14 Jacobi. rotulo 689. An Adtion of 
Treſpaſs brought, wherefore he took his Cloſe, the Defendant ju- 
Nifies.for a way, the Plaintit} replies that he did the Treſpaſs of his 
own wrong without any cauſe alledged, and ſoan Iſſue joyned, and 
after a VerdiQ, for it was moved 1n arreſt of Judgement, that the If- 
ſue was not well reined, and prayed a new Triall, becauſe the Iſsue 
ought to be ſpecial, but that exception was diſallowed, and adjudged 
that it was helped by the Statute of 7eofails, by the opinion of the 
whole Court, 


"JLaint verſus Thirley, Hill. 6 Jacobi retulo 168. An Afton of 
Treſpaſs brought, wherefore by force and Arms, the Goods and 
chattells of the plaintif did take and impound;the Defendant plead- 
edthe common Barr, -and the plaintif aſſigns the place, and are at i(- 
ſue upon that, and aftera verdiQ it was moved in arreſt of Judgement 
that there was no Ifsue joyned, becauſe the Lands are not in queſtion, 
and ſo no aſſignment neceſsary, and Judgement was ſtayed, but af- 
terwards upon a motion Judgement was piven for the plaintif, becauſe 
the Iſsue was holpen by the Statute of Feofai/s,and there was the like 
caſe upon a-Demurrer, inthe court of common pleas, Trin. 4 7acobs, 
rotulo 1131. 


Hild verſus Heely, 13 7acobs, rotulo 3381. vel 381.An Action of 
\_{TIreſpaſs brought, wherefore by force and Arms, the Cloſe, Hed- 
Ses, and Gates, of the Plaintiff at i. did break, and his graſs with 
walking over it. did deſtroy , and other his Graſs with Cattell did 
eat and conſume, the plaintiff aſſigned one Cloſe of paſture called 
Drew, and another cloſe called Sxttox, one other cloſe called L. and 
the Defendant as to the Treſpaſs, except the breaking of the cloſe cal- 
led G. and P. and thetreading, &c. with his feer, and eating with 
his cattell in the ſaid cloſe called P.and E. not guilty, and as to the 
break- 


s 
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breaking of the cloſe, &c.faith the plaintif ought not to have his Ai- 
on, becauſe he ſaith that E. 6. was ſeiſed of the Mannour of x7. of 
which one Meſsuage &-c. was copy-hold and ſhews the cuſtome for a 
way, and another cuſtome for a Common, and conveys the Copy- 
hold to himſelf, and juſtifies, as to the pedibus ambulands, and as to 
the Treipaſſe with the Carttell juſtifies for Common, the Plaintif re- 
plies as to the Treſpaſs pedibus ambalandi, that it was of his own 
wrong withour any cauſe alledged, and traverſes the way, and as to 
Treſpaſs with the Cattell demurres, and the cauſe of the Demurrer 
was, asSit appeared by motion, becauſe in the juſtification of the Cat- 


_ tell the Defendant had not alledged any cuſtome for Common, and ſo 


the Plaintif could not take any Iisue of that cuſtome, but had alledged 
a cuſtome for the way, as for the common, and the court were of opi- 
nion that it was well pleaded; and Judgement upon the Demurrer for 
the Defendant. 


Airchild verſus Gair Paſch. 3 Fac. An Aftion of Treſpaſle brought - 
for the tichs of the Church of B. and therein a ſpeciall verdi& was 

as followeth,the Defendant was collated to this Church of B. being a 
Donative by A. and B. the Patrons,and that the Church was exempr 
from the Juriſdiction of any Ordinary, the Defendant reſigned to A. 
andC. who was a ſtranger, and to other perſons who had no Intereſt, 
his Church of Z. with all Rights, &c. and afterwards the perſons 
paſſe their Rights to D. who collates and intereſts the Plaintiff in the 
Church, by reaſon whereof he ſeiſed the Tithes in queſtion, and the 
Defendant took them, and concludes that upon the matter,&c. and 
if the Reſignation be good, then they find for the Plaintiff, otherwiſe, 
for the Defendant, and by the opinion of the whole Court, Judge- 
ment was given for the Plaintiffe, for the Reſignation was good, both 
in reſpe of the thing reſigned, and of the perſon to whom it was 
made, for it being a Donative, and exempt from ordinary Jurisdi- 
ion, the Reſignation muſt be into his hands,and the Incumbent ſhall 
not be conſtrained to keep the Church, whether he will or no, if the 
Patron will not accept it, and becauſe there is no perſon, to whom 
the Reſignation can be made, but onely into the hands of the Patron, 
it is g00d, and although the Reſignation be to one Patron, and to a 
ſtranger, it is | to both the Patrons, and void as to the ſtranger, 
and the more ſtrong it is, becauſe of the following words, (to wit, 
ro all perſons whatſoever, which words involve all, that have any 
manner of intereſt, and then ſeeing it is found, that D. who colla- 
ted the Plaintiff, and the Eſtate of both the Patrons, although no 
agreement be found of the Patrons, it is not material, and the reſt- 
ing of the Plaintiff inthe Church is good to give him power'to take 
the profits by reaſon of the primer poſſeſſion, and although the De- 
D d fendant 
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fendant did reſigne but the Church onely, yet it is good to all that 
appertains to the Church, and that which the Defendant may have 
as ReQorthere, GE. 3.1s, that if the Patron grant Eccleſiam, that 
will paſſe the Avowſon, but Her/ethen ſaid, that was in ancient time 
and therefore not ſo then, to which the court ſeemed to acree, and 
the court waived the Diſpute of any other thing, but onely che Re- 
ſignation, for of that onely the Jury doubted, and was onely refer- 
red to the court, but Pophamy chief Juſtice ſaid, that if the Patron 
would not collate any man to ſuch a Donative, there was no way to 
compell him, but he 1s left to kis own conſcience,and he might in time 
of « $: vacancy takethe profits, and ſve for the Tithes inthe fpiricuall 
court, for ſuch Donatives at firſt grow by conſent of ail perſons, who 
have any manner of Right or Intereſt, co wit the Ordinary, and Pa- 
riſhioners,but Gawdy,Fenxer,Telverton,and Yilliams,againſt hin that 
the Ordinary might compel him to collate any clerk, tor the ReRory is 
only exempted from the power of the Ordinary, and not the Patron, 
and that is onely as to charges to be taxed upon the church, for the 
ordinary attendance in a Viſitation, and ſuch like, and Pophans ſaid, 
that akbengh the Church in execution of the charge is ſpirituall, yer 
the patron may collate, and a meer lay man, as the King may make a 
temporall mana Dean, which hath often happened, bur all the other 
Judges were againſt him in caſe of the perſon, which is meerly ſpritual, 
but as to the Deanery, they did agree it,for the funion is temporall, 
but yet #:Uiams faid,that lay menwho have Deaneries,ought co have, 
and at all times uſed to have a Diſpenſation from the Archbiſhop,and 
if the Incumbent in this Caſe ſhould preach Hereſie, as the Attorney 
and Pophans ſaid,the Ordinary might correc him, for the parſon is not 
exempted out of his Juriſdiction, but his Parſonage onely , but by 
Gawady and the reſt, the Ordinary could not meddle with him, for 
the Parſonis priviledged in reſpe& of the place, but the Patron may 


commiſſion and examine the matter, and thereupon out and deprive. 


him, and ſoit happened in {overts Caſe, as GaWway and Williams ſaid, 
wherein the Biſhop of 77izchefer was the Donor of ſuch a Dona- 
tive, 13 £.4. 


* Eeverſus Lacox, 3. Fac. In treſpaſs, the action was Land in the 

County of Salop, and not guilty pleaded , and the venire facias 
was made with a ſpace for Salop, but Salop was not named there :; 
And by vertue of that Writ the Sheriffe of Sa/op impannelled the Ju- 
ry, and found for the Plaintiff, and the matter above ſpecified was 
moved in Arreſt of Judgment, to wit, that the venire facias was vici- 
ous, and ſo a miſtriall ; but by Fenxer and Williams it was to be ac- 
counted his, if no vexire facias had been awarded : And ſo indeed by 
the Statute of 7eofailes ; for the County, to wit, Salop, is omitted, 

(5505 : and 
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and left out , and fo the Sheriffe of Sa/op had no power nor authori- 
ty to ſummon the Jury , becauſe the Writ which is his Warrant is ge- 
nerall (to the Sheriff ) and not naming of any County : but the 
Court held it to be the beſt way to amend it , and they put this dif- 
ference : For when the aQton is laid in Salop, and upon a ſpecial plea- 
ding, the iſſue is drawn into a forreign County , there the entry 
and award of the vexire upon the Willis ſpeciall, to wit, to the She- 
riff of that County , where the iſſue ariſes to be tryed: and ia ſuch 
caſe a venire facias with a blanek ſhall not be good , becauſe ir cannot 
be judged to which of the Sheriffs the vwexire was to be awarded, and 
upon that incertainty ic ſhall be naught : but when the generall iſſue 
is taken, or the matter is triable in the ſame County where the ation 
is laid, there the vexire facias is awarded generally , and muſt of ne- 
ceſlity be intended to be the Sherifte of that County where the ation 
is laid , and cannot be otherwiſe intended : and for this reaſon it was 
but the default of the Clerk which is amendable, and ſo it was a 

mended, | 


Aylie verſus 2100, T rin. 3. Facobs. An aQtion of Battery brought 

in P/ymoxth Court before the Major and Bailiffs there, and not 
guilty pleaded : but afterwards the iſſue was waived , and Judgment 
was given for the Plaintiff, and a Writ to enquire of damage was a- 
warded to the Serjeant ofthe Mace, that by the oath of ewelve, &c. 
he tkould inquire : and the Writ was made returnable at the next 
Court before the Maior and Baylifs. And upon a Writ of Errour 
brought, it appeared by the Record certified, that the Writ to inquire 
of damages was taken before the Maior of P/ymonrh, who was alſo 
Judg of the Court, and for that cauſe reverſed ; for the Writ war- 
rants the inquiry to be before the Serjeant of the Mace , who by the 
writ for that purpoſe is madea diſtin Officer, and ſo an inquiry be- 
fore the Maior is not warranted by any writ : And ſo by conſequence 
a Judgment to recover thoſe damages taxed before a wrong Officer 
to whom the Writ was not directed, is erroneous, which was grant- 
ed by the whole Court. 


eAxwoerth verſus Weſt, Mich. 3. Jacobi. Treſpaſs brought for the 
aking of Hay ſevered from the ninth part of £/rhoyp in the Coun- 

ty of Warwick, the Defendant to part pleads not guilty , and to the 
reſidue pleads a deviſe of the Parſonage made hy Lepworth to the De- 
fendant at Wapenbary inthe ſame County, and to inable the deviſe 
for tithes in L.alledges £. tobe a Hamlet in Papenbary, to the in- 
tent that the whole Tiches may paſs : and upon a oz devi/avit, the 
yenn was of Wapenbary, and found for the Plaintif, that T. L. did 
not deviſe it , and the other isſue - not guilty found forthe _— 
Dad 2 ant, 
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dant, and moved in Arreſt of Judgment that the venu was miſtaken, 


becauſe it was of Yapenbary only, and not of Elthorp, and they of 


zF. could not try a matterin E, And althoughit was anſwered , that 
the Defendant himſelf by his plea had confeſsed that E. was but an 
Hamlet , yet the Court held the ve» miſtaken ; for when the Plain- 
tif declares of a Treſpaſs in E. This by generall intendment is preſu- 
med to be a Village: of which Village the matter which is there in 
queſtion ought ro be tryed : and although the Detendant had alled- 
ged Elthorp to be but an Hamlet ; yet it was but to inable the deviſe, 
and doth not extend to the iſsue before joyned upon the not guilty 
for part ; for in that iſsue both parties agree that E!thorp is a Village, 
and it is a perfeQ iſsue taken, which hath nor any coherence with the 
other iſsue of ze» deviſavit : but if the Defendant had to the whole 
iſſue pleaded the deviſe as his excuſe, and had alledged E. to be an 
Hamlet of FF. and that only been in iſſue there, the ves awarded had 
been good of FY. only ; but in this caſe it was adjudged that the vexi- 
5 was miſ-awarded, and that the Plaintif ſhould have a wvenire facias 
Ee 20V0, 


TN Elves verſus yer, Mich. 3. Facobi. The Plaintiff brought an 
ation, of Treſpaſle for breaking his Cloſe, and for cropping 
200. Pear-trees, and 100. Apple-trees, and damage found to 40. |. 
And the Court was moved by Richa7dſoy, for that the damages might 
be mitigated, becauſe he produced an Affidavit, whereby it appeared 
that the party himſelf before the Action brought , would have took 
5 1. but denyed ; for the Court ſaid, that they could not diminiſh the 
damages in Treſpaſs which was locall, and therefore could not appear 
ro them , and the damages might well amount to 40 |, for cropping 
of an Orchard, and ſo Judgment entred. | 


Ooay*s.caſe, Mich. 3. Jacobi. Woody brought an aQion of 

V falſe impriſonment and Battery againſt two, who juſtifie and 
ſer forth that Zoxaoy is an ancient City, and that the Maior of Loder 
is.a Juſtice of Peace, and that the Nefendants were Serjeants of the 
Mace according to the cuſtome of the City, and that the Lord Maior, 
to.wit, one Lee, commanded them to arreſt the Plaintif for cauſes to 
chem unknown, but ro him known, and to impriſon him, &c. alter 


moved that this Juſtification was inſufficient, becauſe they only ſhew- 


ed that they were Serjeants at Mace duely eleted according to the 
cuſtome of the City ; but do not ſhew the Cuſtome and Authority 
that they have to make Serjeants, and to arreſt, as it is 4. H. 4. 36. in 
treſpaſs the Defendant juſtifies , that the Tower of Loxdox is within 
the Cicy of Loxdoy, and time out of mind, ec. one Court was there 
uſed, &c. and that the Plaintif was ſucd there by ?. S, and that hee 

| Was. 
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was ſummoned : and upon a nh! returned, a capias iſſued accord- 


ing to the Cuſtome, &c. And that he being an Officer there , did ar- 
reſt : and the Court ruled him to plead the Cuſtome particularly for 
holding the Court, and to preſcribe, &c. And here it is ſhewn that 
the Maior is a Juſtice of Peace : And it doth not appear whether he 
did it as a Juftice of Peace, or Maior, as 14. H. 7, 8, A Juſtice of 
Peace cannot command his ſervant to arreſt one without a Warrant in 
writing in his abſence. And Popham , chiefe Juſtice , ſaid , That al- 
though the Judges knew the Authority of the Maior, by which they 
arreſted men; yet becauſe it did not appear to them judicially as Jud- 
ges, it muſt be pleaded : And a Juſtice of Peace cannot command his 
ſervant to arreſt one if nor in his preſence, which was granted. And 
Fennor, Juſtice, ſaid, that the ſervant is not an Officer to the Maior as 
he is a Juſtice of Peace, but the Conſtable: and 7alker alſo added, 
that the Plea was, that the Maior commanded to impriſon him pre- 
ſently without ſhewing any cauſe , which was held naught ,; for the 
Maior ought to temper his Authority according to Law. For the Jud= 
ges cannot impriſon without ſhewing cauſe ; but them and the Maior 
both may command an Officer to arreſt a man withour ſhewing the 
cauſe, for elſe before he ſhall be examined he may invent and frame an 
excuſe, and the acceſsories will fiye' away : And wiliams, Juſtice, 
finds that it was incertain for the Plaintif, by what authority he com- 
manded it, whether as Maior or Juſtice of Peace : and his power as a 
Tuſtice of Peace the Judges knew by common Law ; but his power as 
a Maior they knew not , if it be not ſhewed dy pleading and Judge- 
ment. 


|= Fe verſus Butcher, T rin. 4. Fac. The Plaintif declared that 
Iche Defendant ſuch a day did aſsault and beat his Wife, of which 
ſhe dyed ſuch a day followingto his damage 1001, And Serjeant Fo- 


fer moved that the Declaration was not good, becauſe it was brought 


by the Plaintiff fora Battery done upon his Wife : And this being a 
perſonall wrong done unto the woman, . is gone by her death : And 
ifthe woman had been in life ,. hee could not have brought it alone, 
but the woman. muſt have joyned inthe Action; for the damages 
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muſt be given for rhe wrong offered to the body of the woman,which 


was agreed. And T axfield laid, that if one beat the ſervant of 7. S. 
{o that he die of that beating, the Maſter ſhall not have an Action a- 
cainſt the other for the. battery and loſs of ſervice, becauſe the ſervant 
dying of the extreamity of the beating, it is now become an offence a- 
Sainſt the Crown , and turned into Felony ,, and this hath drowned 
the particular offence, and prevails over the wrong done to the Mr. 
before : And his ation by that.is gone , which Fenzor and Telverton 
agreed to, 
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_— verſus (rowley, Paſch. 5. Fac. Aftion of Treſpaſs brought 
againſt (7oy/ey for wounding the Plaintif upon the hinder part of 
the left legge, being rendred in Latin, ſuper poſteriorem partem levis 
libzi, and the Jury found for the Plaintift : And Harri moved in Ar- 
reſt of Judgment ; for hee ſaid that theſe words {( /evis lihe; ) 
made rhe Declaration vitious for the incertainty ; for he {aid thar lewis 
ſignified light , and it was an improper word tor left ; and thac jadg- 
ment ought to be reſpited for the incertainty. And Telverton argu- 
ed that judgment ought to be given for the Plaintitt; for he faid, the 
Declaration was not vitious; for if the Plainti!? had deciared pgeneral- 
ly that he had wounded, broken, or evill intreated him, and had 0- 
mitted thoſe other words, it had been ſufhcient, and then che adding 
of thoſe words which were not materiall , but for damages did not 
make the Declaration vitious : and he ſaid, that /evzs /eva levem was 
Latin for left: And whereas he hath ſaid , that he ſtrook him, /aper 
poſteriorem partem levss libei , where ic ſhould have been ( /evis /i- 
þ4i ) it was but falſeLatin, and the Declaration ſhall not be made 
naught for falſe Latin. And Pophams ſaid , that hee ſhewing upon 
which part of the body the wound was, were laid only to incenſe da- 
mages ; for the Declaration had been ſufficient, chough they had been 
omicted : And Juſtice Fenno7 agreed to Pophay, and he ſaid, it had 
been judged,that where a man brought an ARion aÞainſt another for 
calling him ſtrong Theife : and the Jury only found that he called 
him Theife, but not ſtrong Theif, yet the Plaintiff recovered ; for this 
word ſtrong was to no other purpoſe then to increaſe dammages, 
and Judgement was given for the Plaintif. | 


res verſus Wharton, Paſch. 5. ac. Viccars brought an aQion 
of falſe impriſonment againſt Fhartos and others, and ſhews that 
he was impriſoned two dayes and two nights without meat or drink, 
The Defendants come and ſhew that King Edward the 1, by his Let- 
ters Patents did incorporate one Village in Nottingham-ſrire with 
Biiliff; and BurgeſTes, and that the King did ordain and make thoſe 
Burgeiles Juſtices of the Peace there ; and that the Defendant was 
Bailt't, and a Juſtice of Peace there; and that the Plainti:t did ſpeak 
divers opprobrious and contumelious words of the Defendant, by rea- 
ſon whereof they impriſoned him : And ſhews furcher , that the Bai- 
liffs have uſed from the time of the making their Patent to impriſon 
the diſturbers of the Peace, and it was held a naughty plea, for a cu- 
ſtome could nor be ſhewn in ſuch a manner : And T anfie/d held in this 
caſe,that a man could not preſcribe to be a Juſtice of peace ; but Juſtice 
Williams held he might preſcribe to be a conſervator of the Peace. 
And Tanfield held that the King might grant that all the ge” 
an 
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and their Heires ſhould be Burgeſles , which Juſtice 7/iliams de- 
nyed. 


H@q verſus White, Paſch. 5. Fac. AnaCion of Treſpaſs brought 
agBainſt the Defendant for impounding the Plaintiffs Cartel, the 
Dejendant juſtifies for Common : And upon that they were at iſsue in 
Derby-ſvire, and the Jurors being ſworn , the Bailiff found one Bag- 
ſraw one of the Jurors, rending of a Letter concerning the ſaid cauſe, 
and ſhewed it to the Judg, and a verdi& piven by the Jury : And 
this matter moved in the then Kings Bench to quaſh the verdi&, but 
denyed by the whole Court, becauſe the Letter and the Cauſe was 
not certified by the Poſtea, and made parcel! of it ; for otherwiſe 
the examination of that at the Barre aſter the verdiQ, ſhall never 
quaſhit. And ſo it was adjudged between Yicary and Farthing , 39. 
Eliz. where a Church Book was given in Evidence , of which you 
ſhall _ have remedy except it be.entred and made parcell of the 
Record. 


TD Utler verſus Dxackmonton, Trin. 5 Jacobi. In Treſpaſſe upon a 


ſpeciall Verdi, the Caſe was, that no demiſed Land to a wo- 
man , if ſhe ſhould live fole and unmarried, the remainder to oh 
D. baſtard in Tail, the Remainder to the Defendant R ov. Dxch- 
worton in Fee, the woman married with Ros. D. the Defendant the 
Term expired , Fo. D. Tenant in Tail, in remainder releaſes to the 
Husband, and whether this ſhould alter the eſtate of the Husbang, 
he being Tenant at ſufferance was the queſtion, and adjudged by the 
whole Court, that the Releaſe was yoid, and it was cheifly void, be- 
cauſe the Releaſe was made to him in the Remainder to take effect, as 
upon the Remainder, and there was no privity, and he had but a bare 
poſſeſſion, and no Freehold, and 10 E/:z. Dier, Leſſee for years, ſur- 


renders, and afterwards the Leſſor releaſes to him, and held a void 


Releaſe for the reafon aforeſaid, and 31 and 32 E1iz.it hath been ad- 
judged between Alen and Hil, where a Deviſe was made to the 
woman for life, if {he would inhabite and continue in the houſe, and 
he went and inhabited in S#rrey, and the Heire releaſed to her, and 
it was held void, becauſe the was but Tenant at ſufferance, and ſo no 
privity, but Telverton and Taxfield, that ſuch eſtate for life was not 
determined without Entry , and Telverton Juſtice demanded , thar 
when the Husband continued in poſſeſſion after the Leaſe determined 
whether he ſhould be in the Right of his Wife, and ſo remain Tenant 
at ſufferance, whether he ſhould be in his own Right , or be as an in- 
truder, Diſſeiſor, and then the releaſe made to him was good, but no 
anſwer was given to him, but Judgement was given that the releaſe 
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remainder in Fee, he in the remainderin Fee releaſed to Tenant for 
life, a void releaſe, becauſe of the mean remainder in Tail, and cited 
30 E. 3. andnoanſwer was givento it, and Tel/vertos ſaid, that if 
Tenant for life releaſe to him in the remainder in Fee, ir is void, be- 
cauſe it ſhall be void, as a ſurrender, and this word releaſe, ſhall not ; 
recite as a ſurrender. 


Hg: verſus Grefill Mich. 5 Jacobi. An Aftion of Treſpaſs 
brought for breaking the Plaintiffs Cloſe called Z. at L. and for 
raking of two Conies, the Defendant to the whole Treſpaſſe, but the 
entring in the Cloſe pleads not guilty, and as to the Cloſe juſtifies, 
becauſe he Common in the' Cloſe called B. for five Cowes, and be- 
cauſe very many Conies were there feeding, , and ſpoiling the Com- 
mon, the Defendant in preſervation of his Common entred to chaſe 
and kill the conies,to which the Plaintiff demurred in Law, and Judge- 
ment was given that the juſtification was naught, for a Commoner 
cannot enter to chaſe or kill the Conies, for although the owner of 
the Soi! hath no property in the Conies, yet as long as they are in his 
Land he had the poſſeſſion, which is good againſt the commoner, for 
if the Lord ſurcharge the common with Beaſts,the commoner cannor 
chaſe them out, but the owner may diſtrain the Beaſts of an eſtranger 
or dammage feaſant, or chaſe them out of the common, for the ſtran- 
Ser hath no colour to have his Beaſts there, and alſo conies are a mat- 
ter of profit to the owner of the Soil for Houſekeeping, and there- 
fore becauſe it appears that the cauſe of Entry was to chaſe, and al- 
ſo to kill, which are not lawfull, as againſt the Lord, who is Plaintiff, 
therefore the matter of the juſtification is not good, for if the Lord 
ſurcharge the Soil with conies, the commoner may have an Action Y 
of caſe againſt him for that particular dammage, which is a ſuffici- - ; 
ent remedy apainſt the Plaintiff, upon a full and deliberate conſidera- | 


Ennings verſus Haithwait , Mich, 5 Jacobi. An AQtion of Treſpaſs | 

brought, to which the Defendant pleaded not guilty,the Jury found } 
the Defendant Vicar of D. and that he ſuch a day leaſed his vicaridg | 
to ?.S.for three years rendring rent,which ?.S.afſigned one Acre par- | 
cel] thereof to the Plaintif, and the Defendant was abſent ſeverall : 
quarters in one year, to wit fixty dayesinevery quarter, but they did 
not find the Statute of 113 E/;z.& adjudged for the Defendant, for the 
Statute of the 13 E/:z. is a generall Law, for although it extends 
butto thoſe which have cure of Souls, -yet in reſpeRtof the multipli- B 
city of Parſonages and vicaridges in England, the Judges muſt take . 
notice of it as a generall Law, and adjudge according to the ſaid Sta- ' [ 
tute, and ſo is the Statute of the 21 H.8, for non-reſidence. . 
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D&z2 verſus Dexnys, Mich. 5. Zacobs, An Action of Treſpaſs 
brought againſt a man and his Wife, and the Plaintif declares, 
that they did beat one Mare of the Plaintifs, and committed diverſe 
other Treſpaſles, and upon not guilty pleaded, the Jury found that 
the Woman beat the Mare , and for the reſidue they found for the 
Defendant, and the Verdi adjudged naught by the Court, for it is 
altogether imperte, for they have found the Woman guilty 'of the 
beating the Mare, and have given no Verdi concerning that for the 
Husband , either by way of acquittall or condemnation ; and the 
finding the Defendant not guilty , as to the reſidue, doth only ex- 
tend to the other Treſpaſles contained in the Declaration, and not to 
the beating of the Mare : And F://:aws and Cooke Juſtices ſaid, that 
where a Battery is brought againſt Husband and Wife , ſuppoſing 
that they both beat che Plaintif or the Mare of the Plaintif, and up- 
on not guilty pleaded, it is found that the Woman onely made the 
Battery and not the Husband, this Verdi& is againſt the Plaincif, for 
it now appears that the Plaintifs Action was falſe, for the Husband in 
this caſe ſhall not be joyned for conformity onely, and there is a ſpe- 
ciall Writ in the Regiſter for this purpoſe , and is not like a Battery 
charged upon 7. D. and 7. 8. forthere one may be acquitted and an- 
other found guilty, and good, becauſe they are in Law ſeverall Tref- 
paſſes. | 


A Ands and others, verſus Scallardand others, AMich.'5. 7acobi. The 
?2aintiffs brought an Action of Treſpaſs againſt the Defendants for 
entring their Cloſe; and Judgement was entred againſt Dzwby one 


of the Defendants, by »i/ dicir, Scullard pleaded not guilty, where- 


upon a YVenire facias was awarded upon the Roll between the parties, 
as wellto try the Iſſue, as to inquire of the damages : -And:the Plain- 
tiffs took their Yenire facias to try the Iſſue between the two Defen- 
dants, and the two Plaintiffs WAnd according to that was the Habeas 
Corpus, and Diſtringas, but the Plaintiffs knowing Dawhy to be dead, 
took their Record of Ng/; prize againſt Scullard onely ; and he was 
found gnilty : And Telverrox moved in Arreſt of Judgement , and 
ſhewed the Yenire facias, and that there was no Iſſue joyned between 
the Plaintiffs and Dawby, for Judgment was given againſt him by 27/ 
dicit ; and the Writ ought to have made mention onely of the Iſſue 
berween the Plaintiffs and Sca#ard: And their ought to have been 
an inquiry of damages between the Plaintiffs and Dawby, according 
to the Award upon the Roll, which is the warrant for the YVenire fa- 
cias ; and it was ſhewed that the Jury knew nothing of the matrer 
for which they were warned, for they ought to have one)y given 
their Verdi againſt Sca/lard and not againſt Dawby ; an.'it was 
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likened where two matters are in Iſſue, and they give a Verdid for 
one and nothing for the other, it is navghe for all : And chis wasthe 
opinion of the whole Court except Juſtice //15ams, who relyed up- 
on 9. Eliz. Dyer, Sx eAnthony Cook , and Yottons Caſe in par= 
tition againſt two , one confeſſed the Action, and the other pleaded 
to Iſſue, and the Vernire farias was to try the Iflue between the Plain- 
tifs and the twoDefendants,and it was amended by the opinion of the 
Court : But marke the difference, 'for no damages are to be recover- 
ed in partition, but it is otherwiſe in Treſpaſs ; and therefore in Cooks 
Caſe it was found by the Court, that it was as if a meer ſtranger to 
the Record had been named in the YVernire facras, 


Inchworth againſt an , Mich. 5. Facobi, The Plaintiff de- 

V clares for a Treſpaſs in one Acre of Land in D. and aburs thar, 
Eaft, Weſt, North, and South ; and upon not guilty pleaded, the Ju- 
ry found the Defendant guilty in halfe an Acre within written; and 


movedin Arreſt of Judgment, becauſe upon the matter no Treſpaſs . 


had been found, for there is no ſuch moity bounded as.the Plaintiff 
had declared, for the whole Acre is onely bounded by the Plaintiff, 
containing his Treſpaſs within thoſe bounds, and the Defendant ought 
to be found a Treſpaſſor within thoſe bounds, for otherwiſe it is not 
good ; and it is impoſſible for the ;(moity of one Acre to be within 


thoſe bounds : But the whole Court except Fernrey, were of opinion - 


that the Plaintiff ſhould have his Judgement ; for if the Plaintiff lay- 
eth his Action for a Treſpaſs commirted inone Acre, and the Jury 
find that onely to be in one foot of it, it is good ; and here they have 
found the Treſpaſs in the moity of the Acre bounded, which is ſuff- 
cient in this Action, where damages onely are to be recovered, but if 
it had been in EjeAment, the Verdi had been naught , for it is in- 
certaine in what part he ſhould have his Writ of Habere facias poſ- 


ſeſſronem. 
a 


| againſt Beale, Mich. 5. Facobi, In an aQion of Treſpaſs 
it was ſayd by the Court, That if a Sheriff execute a Capias, and 
there is no Originall to warrant it, heis excuſed it, for he is not to 
examine whether the Originall be ſued out or no :, and for this Tre- 
wyrmards Caſe, 38 H.&. And ſoif a Bailiff execute a Proceſs made 
to him by the Steward for damages recovered in the Mannor in a 
thing in which they had no authority to hold Plea : The Bailiff is 
excuſed, and ſhall not be puniſhed, becauſe he is not to examine the 
juriſdiction of the Court, 7 H.4. 27. 22 Ed.3. & 22. eAf, But if 
Proceſs come to che Sheriff to arreſt 7. S. and he arreſt 7. N, orto 
make execution of the Goods of 7.8. and he make execution of the 
Goods of I. N. heis a Treſpaſlor ; for in this Caſe he muſt take no- 
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tice at his perill of the Perſon and the Goods, for when he arreſts 7. 
N. or does execution upon his Goods, he doth it without warrant : 
And ſo if 7. S. ſuea Replevinto the Sheriff to replevin his Catcell, 
and 1. S. comes to the Sheriff, and ſhews him the Catrell of 7. N. 
and faith they are his Cattell, and he makes replevin of the Cattell, 
he is a Treſpaſſor to 7. XN; and the Sherif may have an Aion of 
Treſpaſs againſt 7. S. for his falſe information, for the Sherif muſt 
at his owne perill take notice whoſe Cattell they be, 3 H.7. 14 H. 
4. but if there be any fraud in the matter he may averr thar. 


Onrey verſus Fohnſow, An Aion of Treſpaſs brought for en- 
Mig into a mans Houſe, The Defendant pleads that he was a 
Conſtable, &s. And it was held by the whole Court that a Conſta- 
ble may juſtifie his entry into the Houſe of any man for Felony or 
Treaſon. | 


Trickland againſt Thorpe, Paſch. 6. acobi. Thorpe brought an 
LJAcion of Treſpaſs againſt Strick/and, wherefore he broke his cloſe 
the : 0. of f#xe 3 facobs, with a continuance thereof untill the fixth 
of November after ; and upon a'not guilty pleaded, it was found for 
the Plaintif and Judgment entred, but it was entred nothing of the 
Fine becauſe it is pardoned: And upon a Writ of -Errour brought 
he aſſigned for Errour that the Judgment ſhould have been entred 
with a Captatar , becauſe the King and Parliament pardoned all of- 
fences before the 25.0f September, and therefore the Treſpaſs being 
alleadged to have been continued untill the fixth of November fol- 
Jowing, onely part of the Treſpaſs was pardoned ; and therefore, as 
to that it ſhould have beena Capiater ; but the whole Court were 
of opinion that the Judgment was well entred for the firſt Treſpaſs, 
which was by force and Armes being pardoned, all that depends on 
that was pardoned, and the continuance of the Treſpaſs being onely 
as tothe entring and conſuming the Graſſe is for increaſe of damages 
onely, bur not for che Kings Fine, for the firſt entry being only with 
force and Arms makes the Treſpaſs, + 


R 7 againſt Boxham, T rin. 6. 7acobi;, The Caſe in Treſpaſs was 
that a Feofment was made of three Acres to R,Repps and Afary 
his Wife for their lives, and afterwards to the firſt, ſecond, and third 
Son of the-body of the fayd A4ary;and after to the heirs of the body 
of the ſaid Mary by the ſaid Richardto be begorten, and they had 
no Son but one Dangheer : Richard leviesa Fine of the Land, and 
Mary dyes, the Plaintif enters, and the Defendant pleads R jchards 
Fine, and adjudged that the Plaintif is not barred by the Fine, for 
Richard had onely an Eſtate for life, and the Eſtate tayle was inthe 
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woman only by the opinion of the five Juſtices ; for they ſaid that the 
Husband is only named to declare what heir of the body of the wo- 
man ſhould inherit : and not any Heir , bur ſuch an Heir as R zchard 
her preſent Husband ſhould beget. And if the limitation had been 
to the Heirs of the body of the woman by her Husband, and by If 
to be begotten, the Inheritance had been only in the woman, but by 
the laſt words ; for if ſhee had no Heirs by her Husband , and after- 
wards marries-/. S.the Heirs that shee should have by 7. S. should 
inherit : And they were all of opinion, that the Inheritance was on- 
ly in the woman, becauſe rhe word Heir which makes the eſtate of 
inheritance, is annexed only to the body of the woman : bur if it had 
been to the Heirs which che Husband should have got of the body of 
the woman, therethe intaile had been in both, 19. HY. 6.75. And 
the like Law, \if it had beento the Heirs which the Husband $should 
beget of the body of the woman, Little, 82, 6. | 


| 2 bs againſt Yidlake, Mich..6, Fac. An ation of Treſpaſs brought 
wherefore he broke his Cloſe, and ſpoiled his Graſs in D. The 


Defendant pleads, that inthe Cloſe wherein the Plaintiff ſuppoſes the 


Treſpaſs to be done time out of mind, there hath been a foot-way for 
all people paſſing in, by, and through the ſaid Cloſe untill ſuch a day, 
and that ſuch a day the Plaintiff plowed up the ſaid Foot-way , and 
ſowed it with Corn, and laid thorns on the fides of it : And further 
pleads, that in the ſaid Cloſe, neer the ſaid ancient Foot-way ,' the 
Plaintiff, before the Treſpaſs ſuppoſed ro be committed , lefr, and ſet 
out another Foot-way for all people who would uſe that new way ; 
which way, ſince it was laid forth; hath been uſed by all Foot-paſsen- 
gers ; by reaſon whereof, the Defendant the time in which, &c. went: 
in the way ſo laid forth unto ſuch a place, es. which is the ſame treſ- 
paſs; &c. and demands judgment,e#c.and the PlaintifFdemurs, and ad- 
judged againſt. the Plaintiff , becauſe- the Plaintiff made the firſt 
wrong in ſtopping up the ancient way, and had aſſigned a new way 
for paſsengers : An1 therefore the Defendants plea is good by way of 
excuſe as to the Plaintift ; for it is not fit he ſhould puniſh the Defen- 
dant againſt his own agreement, As if there were a Foot-way through 
the Cloſe of 7. S; over an hedg , and | ſkould remove the hedg into a 
new place , if paſsengers in uſing their way fgoe over the heds where 
it is newly placed and fixed, they ſhall not be puniſhed for that ; for 
ſt ariſes of the Act and wrong of the Plaintiff himſelfe : and vo/cnts 
nor fit injuria : As if water run by the Land of I, and Hiſtop the 
water-courſe, ſo that it ſurround my ground ; if now-abate this, hee 
ſhall not have an action againſt me for entring into his Cloſe.,. becauſe 
the ſtoppage was his own AQ, and the ſamelaw in the principall 
caſe... And although the Defendant hath pleaded generally, that _ 
E538 noe | Plainti 
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' Phintif hath ſet out a way,and ſhews not where it is, is not materiall; 
for that which is common to-all cannot be aſſigned to-any particular 
perſon, which was the opinion of the-whole Court , except Juſtice 


Telwerton. 


Etham verſus Barker , Mich. 6. Jacobi. An aQion of Treſpaſs 

brought , for that the Defendant the firſt of eA#uguf, in the 
fifch yeare,” the Plaintifs Cloſe at £. inthe County of S»ffolke , hath 
broken, and entred, and ſpoiled his Graſs with his Cattel, &c. The 
Defendant pleads, that in the time whenthe Treſpaſs, &c. the free- 
hold of the Land where, &c. was in Sir Jo. T. And that the Defen- ** 
dant as ſervant, and by his commandement-', hath entred, and pur in 
his Carrell. The Plainciff replyed, that true it was, that the Free-hold 
was in Sir John 7. But ſaid, that along time before the Treſpaſle, 
&+c. Sir John leaſed the Cloſe to the Plaintiff at will, by reaſon where- 
of he entred, and was poſſeſſed untill the Defendant did the Treſpaſs, 
and traverſes without that,that the Defendant by the command of Sir - 
1o.entred,and put in his Cattell;and the Defendant demurred,and-ad- 
judged againſt the Plaintiff; for the plea in Barre is good, and in no 
wiſeavoided by the Replication; forthe Replication muſt be good 
only by way of Title : And the Plaintiff doth: not intitle himſelte to 
any good Leaſe at will ; for he.doth not alledg indeed any Seiſin in-Sir 
Tohs, or any poſſeſlion-in him , out of which a Leaſe at will may be 
derived. And although a Declaration may be good to'a. common-in- 
tent, and in debt upon a Leaſe, as 2z, H. 7. is, the Plaintiff: may des 
clare that he deviſed. And need not alledg a ſeifin in himſelf, when he 
made the Leaſe, &c. Yet when a title is made by Barre or Replication, 
4as'2 E. 4.9. is; that ought to be certain to all intents, becauſe it is tra- 
verſable; and becauſe the Defendant had made a good Juſtification in 
Law; that ought tobe anſwered by the Plaintift with a good title, to 
wit, that Sir 7. T. was ſeiſed , and made a Leaſe to him at will, which 
isnot ſo done ; but it is all one, as if he should have replyed, that Re- 
bin-Hoed in. BarnWood ſtood, without that by the command of Sir 
Tohn, &c. which obſerve. And this by the opinion of Fexnor, W1lli- 
ams, and Cook,, being. only then in Court, and Judgment was.given. 


| accordingly. | 


Dodman againſt 'Ayling , Mich. 6. Fac. An ation of Treſpaſs. 771, 
Ibrought, that the Defending the 8, = ebruary, 4» Tacobi. OE e _ - 
the Plaintiffs houſe, and took and carried away one Braſſe Chafer of * [#bſtance, 
the Plaintiffs, price, 20s, The Defendant pleads that the houſe is par- **9#2h not zn 
cell of halfe a yard and in P. and chat it was holden of H. Earl of "7c and 


| . . form, itas ba 
North, as of his Mannor of FW. by homage, fealrty, eſcuage, incertain jo reſp on 


(air of Court,incloſure of the Park-pale,& rent one.pound of Comyn, 
| and 
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and for the Rent behind for three years, andthe homage and fealty - 
of Th. P: Tenant thereof; the Defendant as ſervant of thi: Earl, and 
by his command ,: juſtified the Entry, and taking, &c. The Paintiff 
replies, that the houſe was held of R. Staxley,as of his Mannor of Lee, 
without that, that it was held of the Earl in manner and form , and 
upon this they were at iſſue, and the Jury found it was held of the 
Earl, as of his Mannor of P. by homage fealty, incloſure of the pale 
rent of a pound of Comyn, and no- otherwiſe. And if it ſeemed to 
the Court that it was not held in manner and form , they found for 
the Plaintiff, &-c. And adjudged for the Defendant, for although the 
verdi&t d1d not agree with the plea in manner and form of the tenure, 
yet it agreed in ſubſtance in the point , for which the raking was , to 
wit, that the Land was holden of the Earl, and that ſuffices ; for there 
is ditterence berween a Replevin and Treſpaſs : For in Replevin , be- 
cauſe the Avowant is to have return, it behoves the Avowant to 
make a good Title in all things , but otherwite it is in Treſpaſle ; for 
there the Nefendant is bound only to excuſe the Treſpaſs, and there- 
fore if there be any tenure it ſafhces ; for if the Lord or Bayliffe in his 
right diſtrains for that which is nor due, yet he ſhall 'not be puniſhed 
in Treſpaſs, as Littleton, 114. for the manner and form : And 9. H. 
7. which mark by the whole Court : and Fleming, Juſtice vouched 
the 33, H.8. Dyer 48. B. where the iſſue was, whether a Villain re- 
Sardant, &c. or free : And the Jury found a Villain'in'grofſe, yet it 
was held: good forthe ſubſtance of the Villianage , and of the iſſue 
were found, H. 5. 7ac. retulo, $34. 


ons againſt yelſs and Over, Paſch. 7. Facobs. The Plaintiff 
brought an Action of Treſpaſs for ſeverall things againſt the two 
Defendants, and declares to his damage, &c. The Attorney for the 
Defendants, pleads #0» ſum ixformat , and thereupon Judgment was 
given ſeverally for the Plaintiff, and Writs to inquire of the damzges 
iſſued out, and were returned : and it was moved, that the Writs 
ſhould not be filed , becauſe the Plaintiff at the time of the inquiry 
did not prove that the goods did appertain to him, but only proved 
the value of the goods ; for Serjeant Nichols took a difference be- 
tween an Action confeſſed, and vox [um informat ; for in the firſt caſe 
the property of the goods is alſo confeſſed to be in the Plaintiff , but 
it is not ſo in the other caſe : for here Judgment paſſes without the 
privity ofthe Defendant ,' and only for want of pleading, as in the 
caſe of a nil dicit , but by the whole Court it was all one. And the 
Plaintiff is not bound to prove the property in any of the Caſes : and 
the reaſon is, becauſe the Writ commands only che vaiue to be inqui- 
red of, and no more., and that only is the charge of the Jury : And 
the whole Court were of opinion, that they themſelves as Judges, if 
they 
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they would in ſuch Caſe might aſſefſe Damages without 'any Writ, 
if they would trouble themſelves, forthe Writ goes enely, becauſe 
it is known what Damages are, but it is otherwiſe, when not guilty is 
pleaded, for then the Treſpaſle is denyed; which muſt be proved and 
tryed by the Jury, and there both the value and property-come in 
proof; and obſerve, the Judgement is, that he ſhould recover, and if 
upon a Writ of inquiry he ſhould be bound to prove the property,and 
fail thereof, it would be in deſtruQion of the firſt Judgement which 
cannot 6, obſerye this. 


Yn" againſt Markham, T rin. 7 Jacobs. An Action of Treſpaſs 
and Battery brought for, &c. The Defendant jpleads, that he 
at the time of, &c. was ſeiſed of the Rectory of ,&c. wherethe 
Battery was ſuppoſed in Fee, and that at the time in which, &-c. Corn 
was ſevered from the nine parts at the place aforeſaid, and becauſe 
the Plaintiff came to carry-away. his corn, and the Defendant ſtood 
there in defence of his corn, and keeping the Plaintiff from taking 
it away, and the hart that the Plaintiff had, was of his own w_— 
&-c. the Plaintiff replies, that it was of his own wrong with the ſuc 

cauſe alledge, &c. and the Defendant demurred in Law, and adjud- 
ged for the Plaintiff, for that.generall replication is good, and doth 
not behove the Plaintiff to anſwer the Defendants Title, becauſe the 
Plaintiff by his Acton doth not claim any thing in the Soil or corn, 
but only damage for the Battery, which is altogether collaterall to 
the Title, but when the Plaintit} makes a Title by his Declaration to 
anything, and the Defendant ſhall plead another thing in deſtru- 
Qion thereof, or if the cauſe of Aftion in ſuch Caſes, the Plaintiff 
muſt reply ſpecially, and not ſay without ſuch cauſe, as it isin 14 H. 


4. Treſpafſe brought for taking a ſervant, the Detendant ſhews that. 


the Father of bim that the Plaintiff ſuppoſes to be the ſervant, held 
of him in Knights Seryice, &c. and died feifed his Heire, the Ser- 
vant being wirhin age, by reaſon whereof he ſeiſed as his Ward, as it 
was lawfull for him to do, and there the Plaintiff replied that he 
did it of his own wrong, and without ſuch cauſe, and diſallowed by 
the Court, becauſe he did not anſwer to the Seigniory, to wit, that 
he did that of his own wrong, withont it, that the Father of him, 
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Where of his 
OWN Wong 
wi:hout (uch 
cauſe ſhall be a 
good iſſue and 
where not. 


that is, ſuppoſed to be the Servant,held of him in Chivalry, - and the + 
reaſon was, becauſe the plaintiff by his Action made Title co the Ser- . - 


yant, according to 16 E, 4 and Judgement given accordingly. 


 Llbon againſt Dremſall, Mich. 7 Facobi, The plaintiff declares 
Lin an Action of Treſpaſle, that the Defendint the twentieth day 

of Febrnary,s 7ac. did break the plaintiffs Cloſe,ar &c. called Sandy 
Heath, end entered-it, and ſpoiled his graſſe,and kiiled rook and tar- 
ried 


The Defendant 
preſcribed for a 
paſjage over 

Land, aa d 
naught it ſhould 
havi been ſor @4 + 
Way, 
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ried away a hundred Conies,and alſo that the Defendant the ſame da 
the free Warren of the plaintiff at Saxdy aforeſaid did enter,and chaſe 
without licenſe,and killed fifty Conies,and took & carried them away 
ro his damage of, &c. the Defendant to the whole Treſpaſſe, except 
the entring and breaking of the Cloſe called Sandy Heath, not guil- 
ty, and in Iſſue joyned upon that, and astothe breaking the: Cloſe 
the plaintiff ought not to have his AﬀMon, for he ſaid, that #i/1;am 
Lord &sfſell, ani Elizabeth his Wife, were, and yet are ſeiſed in Fee, 
inthe Right of his Wife, ina certain peice of Heath, containing ten 
acres in Sandy cloſe adjoining, 8 on every ſide ſeparated from the place 
_ called Sandy Heath & that they,and all thoſe whoſe Eſtate they have 
in part, inthar peice of Heath, have uſed to have for themſelves and 
Farmers of the ſaid peice of Hearh,and for their Servants a paſſage un- 
to the ſaid peice of Heath, and from the faid peice, in, by, and 
- through the ſaid Cloſe called Sandy Heath, inwhich,c+c. the whole 
year at their pleaſure to take and receive the profits of the ſaid peice 
of Heath, and the Defendant furcher fayes, that long before the 
Treſpaſs ſuppoſed to be committed, very many Conies were wande- 
ring in the ſaid peice of Heath, and divers Cony holes were there 
made, in which the ſaid Conies did delight to livein, and at the time 
in which, &c. they were in the ſaid peice of Heath,ecating the graſle 
growing there, and the Defendant,as Servant to the Lord R#yſſel, and 
by his command, the time in which, &c. in, by, and through, the 
ſaid Cloſe, in which, &c. towards, and unto the ſaid peice of Heath, 
did walk over to hunt, and take the ſaid Conies, 'in the faid peice. of 
Heath, chen being and feeding, as it was lawfull for him to do, which 
walking in, by, and through the ſaid Cloſe, in which,  &c. for the 
cauſe aforeſaid, is the ſame breaking the Cloſe, and entring thereof, 
whereof the Plaintiff complains, and avyerres that the place by which 
the Defendant walked for the cauſe aforeſaid to Sandy Heath, in 
which, &c. was the next paſſage, by which he could go to the ſaid 
peice of Heath ; to which the Plaintiff demurres; and adjudged for 
the Plaintiff, for a paſſage, is properly a paſſage over the water, and 
not over Land, and the Defendant ought to have preſcribed for the 
way, . and not for the paſſage, fcr he ought to have obſerved the n- 
ſuall words,and ſuch as are known inthe Law for a preſcription,and u- 
ſage is for a way, and not for a paflage, and ſee 32 Aſc. 58. and 11 
H. 4:82.b, Secondly, the preſcription is not good, becauſe he doth 
not ſhew from what place, nor to what place the paſſage or way is, 
for although a way be itt grofle, yer it ought to be bounded, and cir- 
+ cumſcribed to ſome: certain place, eſpecially when it-appears to ly in 
uſuage, time out of mind, for that ought ro be ina place certain,and 
not iti,one place to day, and another to morrow, but conſtant and 
perpetuall in one place. Thirdly, the Flea in Barr is not good, be- 
cauſe 
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cauſe he doth not ſhew what. manner of paſſage it was, whether a 
Foot-way, or Horſe-way, or Cart-way, and therefore it is altogether 
incertain, and Judgement given accordingly, 


Tents againſt Gouge, Mich. 7 acobi. An AQtion of Treſpaſs 
brought, for entring into the Plaintiffs Cloſe,called Fi/d Marſh, 
and for mowing andcutting five Loads of hay, to his damage of, &+c. 
the Defendant faith, that the Cloſe aforeſaid did contain twelve A- 
cres, whereof a long time before the Treſpaſle done, and at the time 
the Mayor of, &c. of Lincoln were ſeiſed in Fee,and being (o ſeiſed, 
Leaſed it to the Defendant for years before the Trefpaſs committed, 
by reaſon whereof he entred and was poſseſsed untill the Plaintiff 
claimed by Deed of the Maior, &c. for life, whereas nothing paſ- 
ſed and entered, and the Defendant the time aforeſaid re-entred as it 
was Lawfullfor him to do, the Plaintif replied, that the Cloſe in 
which the Treſpaſs is ſuppoſed to be done, contained one Acre, and 
three Roods, and abutts it Eaſt, Weſt, North, and South, and one 
of the abutnals were upon the twelve Acres mentioned in the plea in 
Barr, rnd concludes it is another Cloſe, the Cloſe mentioned in the 
Plea in Barr, containing twelve Acres, whereupon the Defendant de- 
murres,and the Court were of opinion at the firſt opening the matter, 
that the replication was not good, becauſe it anſwers not to the mat- 
ter ſuppoſed in the Barr, for when the Plaintiff in his Declaration 
sives the place a certain name as he hath, and the Defendant by his 
Plea in Barr agrees, the place as here he doth, to wit that the Cloſe 
aforeſaid, to wit, W4i1d Marſh, is the inheritance of the Mayor, ec. 
and he as Leſsee to them for years makes a Title to himſelf, the plain- 
tiff ought to anſwer to the Title, or avoid it, which he doth not by 
-his replication, for the plaintiff by that indeavors to aſſign a new place, 
which he.cannot do when they are agreed of a place before,and there- 
fore he ought to have pleaded, that there were two Cloſes called 
wild Marſ», the one containing twelve Acres, as the Defendant had 
alledged,and the other containing one Acre,and three roods, whereof 
the Plaintiff was ſeiſed, and that the Cloſe where the Plaintiff ſuppo- 
ſed the Treſpaſs to be committed, and the cloſe called 31d Marſh, 
contained one Acre, and three roods , which mark : and fee 21 


E. 4. 


Ee againſt eAthin/on and Brooks, Hill. 7. Facobi, An Adtion of 
Bit: <ry brought againſt che Defendants at Lexdex for aſſaulting 
the Plaintiff, to wit, in ſuch a Pariſh and Ward, and beate, wounded, 
ard ?vill increated him, to his damage of an,hundred pounds; the 
Defendanc as to the force pleads not guilty,znd asto the refidue,thar 
Atkiaſoa the tine in which, cc. at Graveſerd in the County of Kent 
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his owne aſlault, and in defence © 
Traverſes that he was not guilty in Zexdoz, or any where elſe out of 
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was poſſeſsed of a Gelding, and being ſo thereof poſſeſsed, the Plain- 


tiff the time in which, ec. at Graveſend, ec. came to the Defendant 
ro hire the Gelding for foure ſhillings for two dayes, in which the 
Plaintiff would ride from Graveſend aforeſaid to Nettlebed in the 
ſame County , and from thence to Graveſend within the ſayd two 
dayes, by reaſon whereof the Defendant for the conſideration afore- 
ſayd, the time in which, &c. lent the Gelding to the Plaintiff, who 
had it, and in a dire& line rode for the ipace of a mile to Nettlebed 
aforeſaid upon the Gelding, untill the Plaintif, the time when, &+c. 
intending to deceive the Defendant of his ſayd Gelling, went forth 
of his way to 1V. and rode towards Loydoy, by rezton whereof, Ar- 
kinſon in his owne right,and Brook as his ſervant, came to the Plaintif, 
and at the ſame time in which, &-c. required the Plaintif then ny 
uponthe ſayd Gelding towards London,to deliver the Gelding,whic 
he refuſed to doe, by reaſon whereof eAtkinſos in his owne right, 
and Broek, as his ſervant, and by his command the time in which,&c. 
to repoſſeſs himſelfe of the ſayd Gelding, layd hands upon the Plain- 
tif and took him from the Horſe back, and would have taken the 
Gelding from the Plaintif, by reaſon whereof the Plaintif did by 
force and Armes aſſault the Defendant, and by ſtrong hand kept the 
Gelding, by reaſon whereof the Defendant did defend the poſſeſſion 
of the Horſe againſt the Plaintif, as it was lawfull for. him to doe : 
And further ſay, that if any _—_ hapned to the Plaintif, it was of 
the poſſeſſion of the Gelding, and 


Kent, 2c. and the Plaintifdemurs, and -adjudged for the Plaintif, 
for the Battery is confeſſed and did ariſe from the evill behaviour of 


the Defendant, for it appeared by their owne Plea in barr, that the 


Plaintif had hyred the Gelding for two dayes, and that they within 


"theſe two dayes diſturbe the Plaintif of his poſſeſſion of the Horſe, 
and thruſt him off his back, which was not _lawfull , for the Plaintif 


had a good ſpeciall property for the two dayes againſt all the World; 
and although the Defendant pretends that the Plaintif had misbe- 


haved himfelfe in riding to another place then was intended, yet that . 
was to be puniſhed by an Acton of the Caſe , but not to ſeiſe the. 


Horſe : Which obſerve. 
| * arcs sSainſt R pylie, Mich. 8. Facobi. An Acton of Treſ- 


therpe in the County of Derby , to the damage of, &c. The Defen- 
dant pleads that the Cloſe was known as well by. the name of G. as 
by.the nate of D., And that it was and had been, time out ofminde, 
parcell of the Wigenwo: th, and pleads his freehold in the Mannour : 


The Plaintif maintaines his Declaration, and traverſes thar' the place _ 
| where, 


paſs brought for breaking the Plainrifs Cloſe called G. in wood- - 


w— 
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where, &-c. was not parcell of the Mannor , and upon this they are 


at Iſſue, and a Yenire facias awarded of Woodtherpe onely, and mov- 


ed in Arreſt of Judgment by the Defendant, che Verdi& being for 
the Plaintif, and urged that it was a miſtryall, for the Yexire facias 
ought to have beenas well of the Mannor as of yoodthorpe, for al- 
though the parties be agreed, that the place where the Treſpaſs was 
committed lyes in Foodthorpe, yet that being ſuppoſed indeed to be 
parcell of the Mannor of #/ige>werth, the Venu of the Mannor by 
intendment have a more perfe& and better knowledge of it then the 
Villiage of Woodthorpe onely, which was granted by the whole 
Courr, and a new Yexireawarded to try the Iffue anew, 


DRzt againſt Kendall, Mich; 8. Facobs, The Plaintif declared, 
char the Defendant the 21. of 7anzary, 6.7ac. by force and Arms 
thirty Loads of Thornes of the Plaintifs ready to be carryed, ina 
place called the Common waſt at (hipping-warden in the County 
of Norfolk, did take and carry away, to the Plaintifs damage of ten 
pounds, the Defendant pleaded not guilty to all but to ten Loads; 
and as to them that the place where, &c. contained one Acre of 
paſture, and that one Yil/iam Palmer was ſeiſed in fee of a Meſſuage 


 andthree quarters of a yard Land in C. aforeſayd, and that he and - 


thoſe whoſe eſtate he had inthe ſayd Meſsuage, &c, time out of 


' minde, were uſed to have for their farmers,cc. allthe Thornes grow- 


ing upon the. ſayd Acre of paſture to their uſe to be imployed and 
ſpent upon the ſayd Meſsuage, ec. as appurtenant thereunto ; ane 
the fayd ten Loads were growing and unjuſtly caſt downe by the 
Plaintif upon the ſayd Acre of waſt, and being ready for them to 
carry, the Defendant as ſervant to Palmer, and by his command, took 
them and carryed them away and imployed them upon the Houſe, as 
it was lawfull for him to doe; the Plaintiff by proteſtation that Pal- 
wer and ſuch, ec. time out of minde, had not the Thornes grow- 
ing upon the ſayd Acre of paſture parcell of the waſt, and that Sir 
R ichard Saltonſtall was ſciſed of the Mannor of (hipping-warden, 
whereof rhe common walſt was parcell in fee 3 and that he the 21. of 
Zanuary, the fixth yeare of XK. 7ames, granted licenſe to the Plaintif 
co cut and carry away thirty Loads of Thornes mentioned in the Plea 
in harr growing uponthe Waſt, by reaſon whereof they cut thoſeten 
Loads of Thornes, growing upon the waſts, and they were ready to 
be carryed, by reaſon whereof they were poſſeſsed thereof untill the 
Defendants took them away ; and upon this Replication the Defen- 
dants demurred ; and adjudged againſt the Plaintif, and there was 2a 
differance taken by the Court, where a man claimes reaſonable Eſto- 
vers in anothers Soyle, and where a man claimes al] the Thornes in 
anothers Soyle, forin the firſt caſe if _ Owner of the Soyle ſhall 
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an Aſſiſe, 
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cut downe the Thorn:s firſt, he that hath title to the Eſtovers can- 


not take them, for the property and intereſt of all the Thornes con- - 


tinues in the Owner of the Soyle, and the other hath onely Common 
there, and if the Owner of the Soyle cut them downe all, he that 
ſhould have the Eſtovers ſhall have an Action upon the Caſe onely, 
and not an Aſſfiſe, for when all the Wood is deſtroyed it cannot be 
put in ſeilin, as the Abridgement of the Aſliſe is, fo/. 21. And fo it 
appeares by Sir Thomas Palmers Caſe , Co. lib.5.fol. 25. Andif one 
Srant an hundred Cords of Wood to be taken at the eleRtion of the 
Grantee, and the Grantor oran Eſtranger cut downe the Wodd, the 


Grantee cannot take the Wood but muſt ſupply his Grant out of the. 


reſidue, for the Grantee hath but an eſpeciall intereſt in part of the 
Wood and not inall, but now in this Caſe the Defendant in right, of 
Palmer claimes all the Thornes, inthe name of all the Thornes grow- 
iag upon the ſayd Acre of paſture, and if he hath all, Sir Richard 
$. cannot have any, and ſo by conſequence cannor licenſe the Plain- 


tif to cut any ; and ſo the whole intereſt is in Palmer, and it is not. 


in the nature of Eſtovers, for Eſtovers is but parcell of the Wood, 
and that to be taken to a ſpeciall purpoſe ; and in this cafe it was a- 
greed, that although the Defendant had alledged an imployment of 
the Eſtovers, yet ſince the Defendant had claimed all the Thornes 
and Trees, the imployment is not traverſable, for he that hath the 


general intereſt and property in Trees by cuſtome or preſcription, 


cannot be reſtrained but may uſe them at his pleaſure ; And ſee 10 E, 
2. 2. and adjudged accordingly. | 


- [Aſſam againſt Hunt, Hich. 6, Jacobi. A Copi-holder of a 


1 Meſſuage and two Acres in fee. The Lord grants and confirms. 


the Meſſuage and Lands withthe appurtenances to the Copy-holder. 
in fee : and whether he to whom the confirmation was made ſhall 
have by the uſage as a Copy-holder common in the waſts ofthe Lord, 
was the queſtion, and adjudged he ſhould not ; for the Copy-holder 
by that confirmation is extinAand infranchiz'd , for the words, with 
the appurtenances will not create a common for at firſt the Common 
was gained by cuſtome, and annexed to the cuſtomary eſtate, and is 
loſt and periſhed with that ; for Common of its own proper nature is 
incident to a Cepy-hold Eſtate. 


| 7) anni againſt Hunt. Hilar. 8. Facobi. An Afton of Treſpaſſe 
brought for chaſing the Plaintiffs Cattle in ſuch a Cloſe ; the De- 
fendant juſtifies taking damage feſant in his Free-hold : The Plaintiff. 
replies, and ſhewes one grant of Common in the place where , &c. 


by the Defendant to the Plaintiff, and that afterwards the Defend- 


ant had ereRed a reek of Corn , and the Plaintiff pur in his Beaſts to. 


uſe _ 
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uſe his Common, and the Defendant chaſed them : But note, that 
the Plaintiff in his replication in pleading the grant of the Common 
by Indenture , did omit the bringing itinto Court. And by all the 
Judges the chafing of the Cattell by the Defendant is not lawful, for 


221 


N Ota, 


by ſuch means he may defeat his own grant ; for by the grant of com- + 


mon in ſuch a place, the Grantee may uſe the whole Common : And 
then when the Grantor erects a Reek of Hay upon part of the Com- 
mon he had granted, he will diminiſh the Common, and tend to the 
enfeebling of his Grant, which ought not to be ; for the Beaſt ought 
to range over the whole place , and eate the Hay without doing any 
wrong ; for the wrong did firſt begin ia the Grantor , who is the De- 
fendant, of which he shall never take advantage. And whereas hee 
hath ere&ed one Reek of Corn, hee may ere&t twenty, and fo the 
Beaſts shall have no liberty of paſture there ; but becauſe the Plaintiff 
did not shew to che Court the Indenture of the Grant, which is the 
Sround of his title ; for that very cauſe judgment was given againſt 
the Plaintiff, 


Dg& againſt Child, Hillar. 9. Jace. An Adtion of Treſpaſle 
brought for chaſing the Catrell of the Plaintiff, and shews what 
Cattell , and that the Treſpaſſe was done at B. to his damage of, &s, 
The Defendant juſtifies the chafing in one Cloſe called 2. in B. 
which is his Free-hold , and that the Cattell were there damage fe- 
ſant. The Plaintiff replies and shews, that one Þ. is ſeiſed-of one Cloſe 
called (atley in D. in fee, and made a Leaſe thereof tothe Plaintiff 
for years : and that the Defendant is ſeiſed of one Cloſe called Furſey 
in Fee, which lies next adjoyning to the Cloſe called Catley ; and that 
the Defendant, and all thoſe whoſe Eſtate he hath in Fr/ey Cloſe, 
have uſed time out of mind to repair the Fence and Hedges betweene 


Catley Cloſe & Farſey Cloſe, which Fxr/ty Cloſe doth next adjoyn to - 


the Cloſe called 22. where the Cattel were chaſed,and shews that the 
Plaintiff put-his Cattell in Cat/ey Cloſe to feed the Graſs there, which 
by default of incloſure eſcaped into Fxrſzy Cloſe as above ; but he ſaid 
that between Catley Cloſe and Far/ey Cloſe, there isa little Brook ; 
which Brook at the fide of Catley cloſe had a banck next adjoyning to 
it ; which banck the Leſſor of the Plaintiff, and thoſe whoſe Eſtate 
they have, &c. have uſed time out of mind, &c. to repair. And that 


Nora; - 


the Brook at the f14e of Fr/ey Cloſe had another Brook next adjoyn- - 


ins, which the Defendant uſed to repair.,, and shews becauſe the 
Plaintit} had not repaired the banck.; on the'fide of {at/ey Cloſe the 
Cartel did eſcape into Fxrſey Cloſe, and ſhyed inthe Clole called 
AM. By reafon whereof the Defendant chaſed thery, as it was lawfull 
for him to doe ; whereupon the Plaintiff demurres , and adjudged for 


the Plaintif; for the Defendant had pleaded a good Barre , and the 


Plaint!f -- 
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Plaintif had replyed a good replication, and had removed the fault 
' from hiniſelfe, and laid it upon the Defendant by his negligent inclo- 
fure between (atley and Farſey : and the rejoynder doth not confeſs 
and avoid the replication , bur perplexes the matter by adding one 
point of preſcription on the Plaintifls part, that he ought to repair 
one banck between {atley and Fnrſey, upon which an iſſue could not 
be caken, for then two preſcriptions ſhould be an iſſue together, 
which cannot be, no more then two affirmatives, as the 5. H. 7.12, 
And allo the matter contained in the Records doth not anſwer the 
matter contained in the Replication, but by way of Argument only : 
And whether that be true, is no matter in evidence againſt the Plain- 
tiff, who is bound to prove his Replication true. For the Plaintiff 
faith, that Carley and Far/ey doe lye together, that is, without any 
ſpace between them. And the Defendant in his Rejoynder faith, 
there is a banck between (atley and Fxrſey, which if it be ſo they do 
not lye together : but the Defendant ought to have traverſed the pre- 
ſcription alledged by the Plaintiff, which had made an end of all the 
matter, which obſerve was by the opinion of the whole Court. 


"fy OM UVrcliffe againſt Conſtable, Tin. 10. Fac. Ch. Conſtable 32. Eliz. 
-_— os _q Wo ſeiſed in fee of the Mannor of rely in the County of 
counter-part of T orke : and by his Indenture infeoffes H. Remiagham, paying for cer- 
an Indenture tain Lands parcell ofthe Mannor, 60 |. at two Feaſts, with a clauſe of 
without a {}e- Diſtreſſle, if it be behind by the ſpace of 1.4. days. (4h. 43. Elizab. by 
crall grant. Tndenture bargains and ſells the 60 1. Rent to the Plaintiff, which was 
inrolled , by reaſon whereof he was ſeiſed of the Rent for the life of 

Ch. and being ſo ſeifed, loſes that part ofthe Indenture ſealed by Re- 

mingham ; which the ſaid day, to wit, the 24. Nogvemb, 44+. Eliz. 

| came to the hands of the Defendant , who by Force and Armes tear- 
ed the ſeale of the Indenture againſt the Peace, &c, to his damage of 

4501. The Defendant pleads that Ch. hath not granted che Mannor 

of E. to Remingham, paying the rent, &c. in manner and form , and 

the Plaintiff demurres upon this Plea: And it was argued that the Bar 

was good , which is a dire traverſe to the title of the Plaintiff, ro 

deſtroy the ground of the Plaintiffs aQion ; for if no rent were gran» 

ted, then the indenture concerning which the Plaintif complains, did 

not belong to the Plaintiff; for it paſſes not to the Plaintiff, but as an 

incident to the ſecond Grant, of neceſſity ro make good his title : As 

the Lord Buckh»rſts Caſe, Co. 1. & 7. E. 4. 30. in aſſize of rent, the 

Plajntiff made his title by deed of a rent charge, it was a good plea to 
Caf ebar nothing paſſed be the grant , becauſe the iſſue is taken upon 
rhe ſpeciall matter, and not the generall ; but in an Aſſize brought of 
af Office, it is no plea to ſay there is no ſuch Office, for that amounts 
co no more but that he hath not diſſeiſed him , 45. E, 3. In _—_— 
or 
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for taking away of writing , it is no plea to ſay that he never had ſuch 
a writing, but muſt plead not guilty : So inan Action of Treſpaſs for 
Goods, it is no Plea to ſay , that the property of them was to an E- 
ſtranger, and not to che Plaintif,, becauſe by thar plea hee denies not 
but that the Plaintif was in poſteſſion, which is ſufficient to maintain 
the Action, 20. H.8.28. which books prove that the Plea in Bar is not 
g00d, for the Defendant deſtroys the Plaintifs Action , but by way 


of Argument : And the rent by ſuch Action is not demanded, but da» | 
mages for tearing the Indenture , and fo the Title of Rent is not in 


queſtion, and exceptions were taken to the Declaration, Firſt, the 
Aon was brought for tearing the Counter-part, by which the Rent 
was not created : And the Indenture is not expreſly granted to the 
Plaintif, but the rent of 601. only is bargained and ſold ; and by that 


the counter-part that pertains to Remizgham, doth not paſs to the - 
Plaintif as'an incident ; for it is not the Originall Deed by which at | 


firſt the rent was reſerved , which was granted by all but the Cheife 
Juſtice, for he ſaid that the counter-part waited upon the intereſt, 


and was good evidence for that : Secondly, the Plaintif had not aver- + 
red that Ch: for whoſe life the Rent was granted, was alive at the . 


time of tearing the Indenture ; andif {\. was dead, the Indenture 


pertained to the Nefendanr of right, as Heir of Ch. for ſo much ap- - 


peared by the Plaintifs own ſhewing, which was granted. And third- 


_ ly, the Plaintiff ſhewed not that ever hee was poſseſsed of the Need 


but by way of Argument, to wit, that he caſually loſt it, which is not 


ſufficient; for none ſhall have treſpaſs but he who is in aQuall poſseſſi- 


on, which was alſo granted by the Court. Fourhiy , the counter-part 


whereof the Plaintif complains, by the Plaintifs own ſhewing , con- - 


tained as well a warranty as the rent reſerved : And therefore with- 
out a ſpecial gift made of that Deed by Ch. to the Plaintiff,that Deed 
doth.not paſs by Law to the Plaintiff, as it is adjudged in Lord Buck- 


hurſts Caſe. Fifthly, if Ch..the Father be dead, then the writing hath 


loft his force, as to the rent ; for by his death the rent is determined, 


and therefore of neceſſity the Plaintiff ought to averre the life of Ch. 


For no Action lies for a Deed that is determined, and for theſe reaſons 
the Plaintiff did diſcontinue his Action. 


An Action of Treſpaſs was brought for entring-into a mans Houſe, 
and continuing there divers dayes, &c. And after a Tryall ahd verdi& 


for the Plaintiff, Te/vertox moved in Arreſt of Judgment, and ſhew- - 


ed for cauſe that the Plaintiff had declared with a continzande for 
breaking his houſe, which he could not do ; for the entring is one at 
done and ended at the going out again : And therefore if he re-enter, 
it is a new Treſpaſs, and the continnande is only alledged for the ag- 
gravation of damages, 2 R. 2, 15.10.E. 3. 10.g6. E. 3. 24. That a 
continnando cannot be for breaking the Houſe : but Doadariage and 
| Haughton 


Nora, -. 
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Haughton Tuſtices, the reſt being ſilent, were of opinion that it might 
be alledged, that a contin#ando ; for although it might be that if hee 
went forth, and re-entred , it ſhould be a new Treſpaſs : but if upon 
his firſt Entry he continued divers dayes, it might be alledged with a 
cortinuando : And ſee for that Mich. 38. El.inthe Common Pleas, 
fol. 118. If a Diſseiſee re-enter he ſhall have an Aftion of Treſpaſs a- 
oainſt the Difeiſor with a continuando : And fo is Fitzherberts Na. 
brevium 91. L. that a continuando may be laid as well for breaking a 
Houſe as eating the Graſs, and ſo is 10. E. 3. 10. and 29, H, 7, 3o. 
by the opinion of Gapley, | | 


Exſh againſt ynne, Pach. 11. Facobi. An Aion of Treſpaſs 

brought, wherefore by Force and Armes, the Cloſe of the Plain- 
tiff did break, ec. The Defendant juſtified, by reafon there was a re- 
port that a Vermine called a Badger was found there to the great da- 
mage of the Inhabitants ; by reaſon whereof he uncoupled his Bea- 
gles in the place where, &c. and hunted there, and found the Badger, 
and purſued him untifhe Earthed in the place where, &c. by reaſon 
whereof he digged theground, ahd took the Baager, and killed him, 
and afterwards hee ſtopped up the Earth again, which is the ſame 
Treſpaſs, and demands Judgment ; whereupon the Plaintiff demurs : 
And upon reading the Record, Scamber of the Inner Temple was for 
the Demurrer, and that the Defendant could not juſtifie as this caſe 
was. And firſt, he was of opinion that the Common Law warrants 


hunting ſuch noyſome Beaſts, although it be in the Lands of another, - 


becauſe it is good and profitable to the Common- wealth that ſuch 
hurtfull Beaſts ſhould be extirpated, according to the 8. E. 4. 15. 
And Fiſhermen may juſtifie their Nets upon anothers Land, 1 3. H. 8, 
16. 22. H. 6. 49. A man may juſtifie entring into a houſe to ſerve a 
Subpena, 3. H. 6.336. A man may juſtifie the entring into anothers 


Land with the Sheriff co help him to diſtrain , but otherwiſe it is for 


things of pleaſure, as 38. E. 3.10. B. You cannot juſtifie the Efttry 
when your Hawk hath killed a Pheaſant in anothers Land : and ſo for 
hunting of Hares or Conies inthe Free-hold of another: but although 
the Law allows and permits ſuch Entries as aforeſaid , yet the Law 
requires, that ſuch things ſhall be done in an ordinary and uſuall man- 
ner, as 22. H, $8, 2, A Commoner cannot digge the Land to make 
Trenches, although it be for the benefit of another ; and this is confir- 
med and explained by the Statute of 8. Z1iz. cap. 15. For although 
that Statute gives reward for the killing of Vermins; yet the Statute 
further ſaies, that it muſt be with conſent , and with reaſonable En- 
Sines and Devices, 2. R. 2. Barr. 237. Grant of Fiſh in the Pond ; 


-one cannot dig the Land and make a Sluce , but muſt take with them 


Nets : And ſo, if iran Srant to me all his Trees in ſuch a place, I 
| cannot 


= 
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I cannot grub up the roots.out of the earth,ifthere be any other way 
to take them, but if there be no other way, then it is otherwiſe, as 
9 Ed. 4.35.4. A grant to put a Pipe in my Land, and afterward it is 
ſtopped, I may dig to mend it by the opinion of the Courr,and there- 
fore there being an Ordinary courſe, ro wit, hunting , ro kill the 
Badger, thedigping for that is unlawfull, and the Action will well 
ly Mich. 36.and 37 Eliz. 60. Vjcholas Caſe expreſſely for a Fox, 
and Fexxer held it was not lawfull to break a Hedge in the purſuit. 


Iles againſt owes, Paſch. 11 fac. Miles brought an Aion of 
Mon: againſt 7oxes, wherefore by force and Arms his goods, 
&c. The Defendant pleads that the Plaintiff, 5 Zacobs. acknowledged 
a Recogniſance of 1 00, /.at Mich.at which day he did not pay it, and 
that two years after the Recogniſance was extended upon his goods, 
becauſe the monies were not ſatisfied at the day, nor at any time af- 
ter,the Plaintiff replies,that they were paid in the fixth year of Zawes, 
and deſires this, that it may be inquired onely by the Countrey, and 
the Defendant likewiſe,and upon the Triall,it was found for the Plain- 
tiff,and it was new moved in arreſt of Judgement, by &o/d/mith, that 
there was no Iſſue joyned, for an Iſsue ought to be joyned upon a 
thing alledged by the party, for nothing is iſsuable, which is not tra 


verſable, but here the plaintiff alledges payment, a year after the 


day, on which the Defendant alledges a default in payment, and joyns 


iſsue upon his ownſaying, whereas he ought to have ſtaid untill the 


Defendant had rejoyned to his ſaying, for the Defendant ſayes not 
at any time after, and the Plaintiff replies that it was paid, which is 
other matter thenthe Defendant hath alledged, but by all the Juſti- 


ces it is an Iſsue, for Juſtice Doddriage ſaid, that an averment is in a- 
ny Caſe traverſable, and ifuable, for if an Executor plead that he hath 


no goods, nor ever had, whereas he ſhould haveſpleaded, Plene ad- 
miniſtr. and ſo nothing in his hands : and 21an the Secondary affirms 
it with other Caſes, and as to the other matter, the plaintiff of ne- 
ceſſity ought to have pleaded, that he had paid for one granny 
that he had ſatisfied, would not have been good, but muſt alledge 
ſome particular diſcharge, ſo that it may appear to be a diſcharge like 
to 22 E, 4 foralthough the Iſsue be not ſo good as it ſhould be, 
yet the imperfeQtion is helped by the Statute of 18 El;z. of feofails, 
and the plaintiff had Judgement, and note,that although payment 
ſimply is not a plea in avoidance of the Recogniſance, yet by all the 
Tuſtices after Iſsue joyned and tryed, cannot take advantage of it, 


as Nuchelles Caſe, inthe 5. Rep. 43. 


Gs Doyly 


225 


Nota, 


226 


Neta, 


Pha: k L ; 
hy. fs tte” % 86 . = 


Ms as Og 


A 


Aﬀions of Treſpaſs and Battery. 


J 0715 againſt zhiteand Webb, T rin. 11 Jacobi. Doyly brought 
Di Action of Afcault, Battery, and impriſonment, of his wife, a- 
gainſt YWhiteand ebb, The Defendant pleads a ſpeciall Juſtification, 
co wit,that in November,2 Jacobian Action of Treſpaſs was brought 
in the Common pleas, by one A. againſt xlian Goddard, and upon 
the generall iſsue it was found for f. G. and Judgement given for her, 
and afterwards, and before Execution, 7.G. fakes to Husband the 
now plaintiff, and afterwards brings a Writ of Error in the Kings 
Bench, and upon a Scire Facias againſt the ſaid 7#lian, the Judge- 
ment in the Common pleas was reverſed, and coſts given to A. the 
plaintif in the Writ of Error, and aftewards aCapas ad ſatisfaciend. 
was direRed to the now Defendants to take the ſaid 7.G. by Force 
of which, the ſaid Defendants took the woman of the now plaintif, 
with an averment that the ſaid 7.G.and the Wife of the now Plaintif, 


were one and the ſame perſon, and the plaintif demurres upon this 


plea, and 7elverton moved, that this juſtification was not good for di- 
vers cauſes ; firſt, when the Sherif is to execute a proceſs, he is to do 
it duly, and upon the right perſon at his perill, and forthat ſee 11 
H. 4. go, 6. If the Sherif take the goods of another in Execution, 
he is a treſpaſsor, 5 EZ, 4+50. 4. If a { apias be to take 7.S. and there 
be two of the ſame name, he ought to look to take the right man at 
his perill, and as: he ought to take notice, ſo he muſt. purſue his au- 
thority, and for this ſee 1  E.4. 1 2:6.if a Capias ifsue out againſt 7.S. 


the Son of 4. and he take 7. S.the Son of B. falſe impriſonment lies _ 


againſt him, and in a Caſe when his Warrant is againſt 7.6. there 


is no ſuch Z.G. for by her marriage with the Plaintiff ſhe had another . 
name,and he is therefore a Treſpaſſor for the taking of ?.Dey/y,and his . 


averment cannoc help him, becauſe it agrees not with his Warrant, 


and fo cannot be intended to be the ſame perſon,. but if the yariance - 


was in the name of Baptiſme onely, it would be otherwiſe, and ſe- 
condly, although the party had admitted her to have the ſame name, 
yet the Sherff in pleading had taken expreſſe Conuſance of the con- 


trary, and had made it appearto the Court, that it was not accor- 


ding to his authority, and therefore he ſhall be puniſhed, but the 
whole Court was of a contrary opinion, for firſt,.the' Scire facias was 
according to the Judgement in the Common Pleas, and well then 
might all the ſubſequent. Proceſle be according in courſe of Law, but 
1 f the Husband had come upon the Scire facias,and ſhewed how that 


ſhe was covert, then the Action ought to be againſt both of them ; 


and ſecondly, the parties themſelves in all the proceedings through- 
out, have all admitted that ſhe is the ſame perſon, and that ſke had 
the ſame name, and therefore this differs from the 10 EF. 4.15. and 


therefore they ſhall be concluded from ſaying the contrary, and al- 


though the Sheriff had ſhewed the marriage, that was but a bare alle- 
| Sation 
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cation, and ſuggeſtion of the Sheriff, and it appears not judicially 
whether it were ſo orno ; and thirdly, it would be dangerous for the 
Sherif to return a Nox eſt inventxs,for becauſe the parties have admit- 
red her name to be ſo in all the proceedings, the Sheriff ſhall be eſtop- 
ped alſo, asthe 3 H.7. 10. and then an Afton of the Cafe would ly 
upon the falſe Return, orif the Woman ſhould be in the company 
of the Sheriff, and the party ſhew her to the Sheriff, ſhe mighc 


eſcape. 


(OR. againſt Baker, Tris. 11 Facobi, The Plaintiff brough an 


Aion wherefore by force and Arms, he entred into his War- 


ren, and digged his Land, and chaſed his Conies, and took them, the 
Defendant pleads to all, except to the entring the Warren, chaſing 
the Conies, and digging the Land, not guilty, and as to theentring of 
the Warren, chaſing of the Conies, and digging the Land, he pleads 
an eſpeciall Juſtification, to wit, that he had Common there time out 
of mind, and becauſe the Plaintiff ſtored the Borrows there with 
Conies, and made new holes, by reaſon whereof the{Defendants ſheep 
feeding there, fell into them to their you damage, the Defendant 
did with a Ferret chaſe the Conies, and ſtopped up the holes with the 
earth digged out, &-c. and uponthat Plea, the Plaintiff demurred,and 
George (rok was of opinion that it was not a good juſtification, and 
che Queſtion was ſingle, whether a Commoner might drive out Co- 
nies which ſurcharged the Land, and he conceived he could not, for 
the Freehold and poſſeſſion of the Land is in the Terr-Tenant 'onely, 
and the Commoners cannot intermeddle with it, for a Commoner hath 
onely the graſſe of the Land, and not abſolutely neither, to do with 
it what he pleaſes, but onely to take it with the mouths of his Cat- 
tel, and for this ſee 12 H.8. 2.4. and 27 H.6. 10. and 13 f.8. 
16. the eſpleasin a 29d permittat is alledged in taking the graſſe 
with the mouths of his Beaſts , and for that fee 22 Af. 48. 10. 
E. 4-4. and 46 Ed. 323. if a ſtranger pat in his Cattel}, che Come 
moner cannot have an Action of Treſpaſs, and 13 H.8. 15.ruled,that 
if a Commoner dig the Land to make a trench, he is a' treſpaſsor, 
but he may drive out or diftrain for doing damage, and 15 H.7.12. 
x3 H.7.13. and 12. H.8.2. 4. becauſe after a manner he hath intereſt 
inthe graſse, which is ſpoiled and conſumed by the Cattell of the 
ſtranger, but although he may drive out and diſtrain the Catte]l of 
an eſtranger,yet he cannot raeddle with the Lords Cattel, orthe Terr- 
Tenants, although there be more then reaſonable, as in Firzherberts 
Na. brev.125. D. and 8 E. 3330. if the Lord ſurcharge the Common, 
The Commoner may have an Aſliſe againſt the Lord, and if he bea 
copy-holder, he ſhall have an AQion of the caſe, 9 Rep. 112. but 


the Lord may diſtrain H, 9. 7a. Kings Bench, a preſcription for a 
Go 3 Com- 
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Commoner to kill Conies of the Lords is not good, and he cited 
Paſch.43 Eliz.Kings Bench rotwlo. 234. Belly and Lawughorns Caſe, 
the Lord may uſe the Sale as he pleaſes, but as his Caſe is the Commo- 
ner although Tenant of the Lard, cannot kill the Conies with his 
Ferret, For a free Warren in ſuch a precin, isa charge upon. the 
Land, in what hands ſoever it comes, but if he hath a Warren ad- 
joyning, and the Conies come into the Lands of another, out of 
the Precin, then he may kill the Conies, and he cited Boſlers and 
Hardies Caſe in the Common Pleas, and for an expreſs authority he 
cited 01d and Contes caſe, Hill. 29 Eliz. and Sir Robert Fitcham he was 
againſt it,and he agreed he could not kill the Conies, but as.tothe dig- 
Sing he took this difference, if a Commoner makes any thing de zovo 
inthe Land,he isa Treſpaſſor as it is adjudged in the Caſe of a trench 
before, and the like; but if a commoner amends and reforms a thing 
abuſed, it is no Treſpaſs, and cherefore,if the Land were full of Mole 


hills, he may dig them down, 123 H. 8. and 42 A//iſ if the Lord 


make a Hedge the commoner may pluck it down, 23 EF. 3. 6. a. See 


if the Lord make a Pond in the Land, the commoners may dig and let 


the Water out, and therefore holes that were made long, in a hurt 


and Damage to the Land, the commoner may put the earth dig- 


ved out, againinto its place. Secondly, the Defendant hath ſhew- 
ed that the Cony holes were made by the Plaintiff himſelf, and he 
ſhall never take advantage of his own wrong: and Thirdly , the 
Law will allow every man to preſerve his inheritance, and it cannot 


be-preſerved any other way,for if he ſhould bring his Aſliſe, yet he in. 
that ſhall recover but Sei/;z, and no Reformation of the Treſpaſs, and. 


wrong done, and the opinion of the Court ſeemed to incline for the 
Plaintiff, and Dodariage Juſtice ſaid, that a Lord or his Feoffee may 
make new conie-Borrows. lawfully , for they are neceſſary for the 
preſervation of the conies, but one fault found by Juſtice Hanghtos, 


inthe pleading nothing was done,for the Plaintif declared for entring 


into his Warren,the Defendantpleads to all, but the Warren digging, 
and chaſing not guilty,and as to the digging and chaſing, he Taſting for 
common here, but anſwers nothing as ro the Warren, neither by con- 
feſſion or traverſe, and therefore all was diſcontinued, as Herlaches- 


dons Caſe is, Co, 4.Rep. and to this the whole court, Fleming being; 


abſent agreed. 


Wa againſt Xoore,Trin,11.74. The Plaintiff brought an A-- 
Aion of treſpaſs againſt Xoore,wherefore his Cloſe called Ger- 


leford at Rentesbury in the County of Devoxn,by force and Arms hath 
broken and entred, &c. The Defendant pleads that a long time be- 


fore the Treſpaſs was ſuppoſed to be done, one ob» W. was ſeiſed of | 


three hundred Acres of Land in R. aforeſayd, of which the place in 


queſtion 


A@Tions of Treſpaſſe ans Battery, 


queſtion called G. is parcell, and that 3o H.6. the ſfayd John Whi- 
thing, reciting that whereas iN. de /a moore, 31 E, 1. the Plaintiffs 
Anceſtor, Son and heire of H. de la Moore, grants to William de la 
Moore, Corſum aque, which runs from 37, thorow the middle of the 
Land of the ſayd 2. And ſhews further, that by meane diſcents it 
diſcends to the Defendant, &c, and ſo juſtifies : The Plaintiff replies 
if 7. $. was ſeiſed of the place where, ec. and made a Leaſe thereof 
to him for yeares; and traverſes that the three hundred Acres of 
Lind were parcell, and Iſſue joyned upon that}, and found for the 
Plaintiff; and it was moved in Arreſt of Judgement, that the Defen- 


dant had not made any anſwer to the Plaintiff,- and ſo no Ifſue joyn- 


ed ; for the Plaintiff layes the Treſpaſs in G. in L. the Defendant 
fayes he was ſeiſed of three hundred Acres, of which the place, @c. 
was parcell, but he conveys no title to himſelfe, but by a courſe of 
water thorow the middle of the Land of 27: but whoſe Land that 
was it doth not appeare, and is another thing ; and therefore an Ifſue 
upon that which the Defendant doth not claime is voyd, and al- 
though Iſſue be joyned yet it is not helped by the Statute of 7eofailes 
of 18 Eliz, or 32 H. 8. forit is as no Iflue when it is of a thing not 
inqueſtion, bur if the Iſſue had been of a matter in queſtion, al- 
though ill joyned, yet it isayded as Nchols Caſe is, 5 Rep. 43.fup- 
on payment pleaded without Deed : And Doadaridge and (ooke, 
Juſtices = to that, but Haxghton ſeemed to incline that it was an 
Iſsue, and ſo helped by the Statute. | 


WWher againſt Petteſworth Knight, Mich. 11. Tacobi, Fuller brought 

an Action of Treſpaſs againſt Petreſworth and his Servant , for 
breaking his Cloſe, and taking one Cow in D. in the County of Z. 
One of the Defendants plead not guilty, the Servant pleads that the 
Plaintiff holds of Sir Peter P. asof, ec. in the County aforeſayd ; 
and for ſervices behinde, by the:ccommand of his Maſter, he ſeifed the 
Cow, &c. The Plaintiff rraverſes, &c. and one Yenire facias was a- 
warded out of both the Villiages, and being found for the Plaintiff, 
it was new moved in [Arreſt of Judgement by Finch of Grays Inne, 
that two Yenire facias ought to have been awarded, becauſe the Ifsue 
is of things in ſeverall places, for-if there be ſeverall Ifsues in one 


place, one Jury ſhall be onely Impannelied, but if in ſeverall places 


for ſeverall things locall, ſeverall Juries ſhall be, but the whole Court 
held that one Jury onely ſhould be impannelled, and one Venu onely 
ſhould be awarded out of . both the places; and ir is all one as if it 


had been in one place, but it had been otherwiſe if in ſeverall Coun- 


ties, as 41 Els ; | 


Dame 
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Ame Petts Caſe, ich. 11. Iacobs. In an Aftion of Treſpaſs 
| Þ wn by the Lady Petts,upon not guilty pleaded,the Jury be- 
ing at Bar, the matters following came in queſtion upon the evidence 
by Hanghton and the other Juſtices: If e-. be ſciſed of a great Cloſe, 
where, &c. and a Stranger enter and occnpy part of the Cloſe, yet 
notwithſtanding ec. continues the poſseſſion of the reſidue, whether 
this ſhall preſerve his poſſeſſion in the reſidue ; and he ſhall be judg- 
_ ed tobe in poſſeſlion of thar, becauſe it is an intire thing, 5 E. 4+ 2. 
and 8 E, 3. 13. Seifin of part of the ſervices is the ſeiſin of the whole, 
and ſo is Bettiſworths Caſe,” 2. Rep. The poſſeſſion of the Houſe is 
the poſſeſſion of the Land, for the Leſſee againſt his Leffor of that 
which paſſes by one demiſe : But if a ſtranger enter and ſever part 
by metes and bounds,nothing is wrought by the poſſeſſion of the re- 
ſidue : Another queſtion was this, A Leſſee for yeares of ten Acres, 
paying twenty ſhillings Rent, -the Leſſee is outed of parcell , yet he 
payed all che Rent to him in Reverſion ; the Leffor having notice of 
the enter whether this proteRs the Reverſion, ſo that nothing is gain- 
ed by the entry but the intereſt of the Leſlee, and ſhall be no diflei- 
ſin: And Yelverton at the Barrwas of opinion, that it ſhould be no 
Diſſeiſin, Rzthen, Seft.5 90. ſaith, That ſo long as the particular 
Tenant continues his poſſeſlion, ſo long is the reverfion in the Leflor; 
for in ſuch caſe asto the Leſſor the Lefſee ſhall be alwayes deemed 
in poſſeſſion by force of the Leaſe; and the reaſon why the Leſsee 
ſhall be adjudged in poſseſſion of all as to the Lefsor, is, becauſe the 
Leſsor cannot have notice of the alteration of the poſseſſion ; for 
when the Leſsee by his owne Ad or ſufferance doth a thing in alte- 
ration of the poſseſſion, of which by common intendment the Leſ- 
ſor cannot have or take notice, there the Law will not prejudice the 
Leſsor : And ſee for that, Farmers Caſe, in the third Rep. 79. If 
Tenant for life levy a Fine having Land in the ſame Villiage, this ſhall 
' not bind the Leſsor, if five yeares paſs before he take notice of what 
Land the Fine is levied: And the ſame Law if Tenant for life make a 
Feofment to one who hath land within the ſame Village levies a Fine, 


and in this cafe ifthe Leſsee hath continually payd a!l his Rent, the 


Leſsor cannot intend or ſuſpe, but that the Leſsee is abſolute Te- 
nant of the whole: andin Farmers Caſe it is ſayd, That if the Leſ- 
ſor levy a Fine, the Diſseiſee is barred without claime , for it is im- 
poſſible but he ro whom the wrong is done ſhall preſently know it. 
But if he that hath the particular eſtate by Grant or truſt repoſed in 
him, fhall ſecretly praftice, although he pay the Rent and continue 
poſseſſion, yet it is otherwiſe : But the Reporters opinion was, that 
if inthe principall caſe no Rent had been reſerved , then the Rever- 
fion had been deveſted by the entry, for there had been no aq done 
to miſlead or hinder the knowledge thereof ; and alſo although rent 
be 
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be reſerved and all payd, yet if he had expreſs notice thereof, the 
reverſion had been deveſted , And ſecondly, if it ſhould be a Diſsei- 
fin a great miſcheif would follow, for if a diſcent ſhould be, it would 
cake away the Leſsors entry and yet no fault in them, becauſe in com- 
mon preſumption the Lefscee alwayes continued Tenant ; but Cook 
of a contrary opinion, for he faid,it could not be denyed but that the 
Leſsee is out of the poſsefſion, and then ir follows of neceſſity that 
the Leſsor muſt be out of his reverſion: And as to notice to make 
his claime, he muſt take notice at his perill, 4 27. Dyer, 143. 6. But 
note, that this is when the Law intends that he .may take notice, 
which it will not intend in this Caſe : Hawghtox was of opinion that 
it _ Diſeifin, and Doaarzage ſayd, It would be miſcheivous if ir 
ſhould. 

Hill. 6. 1ac. Inthe Common Pleas, that if in the Common Barre, 
in Treſpaſs the place in the Common Barre is alledged to be Blacks- 
cre , the Plaintiff may plead thar it is his Free-hold : and then it was 
held by the whole Court, that an abxttall of one fide is ſufficient 
without alledging it of every ſide. 


| Come againſt Becket. An Action of Treſpaſs brought for cutting 


down of Trees : And upon a ſpeciall verdi& the queſtion was, that 


whereas there is a Mannor wherein are Copi-holders for life , which 


have uſed to lopp Trees growing uponthe Copy-holds for their ne- 
ceſfary fire, and repairing of their cuſtomary Tenements ; the Lord of 
the Mannor maketh a Leaſe ofthe Mannor for yeares , excepting the 
Trees : the Leſſee of the Mannor granterh a copy for life , the Copy- 
holder loppeth the Trees growing on his Copy-hold, whether by law 
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he might doit or-no was the doubr of the Jury. And it was held by all - 
the Court that the Copy-holder might lopp the Trees, becauſe heiis + 


in by the cuſtome , which is above the Lords Eſtate after he is admit- 


ted, and thar the copy-hold doth not depend upon the Lords inte- - 
reſt : And that the Trees excepted , and the Soil remained parcell of 


the Mannor, becauſe the Leaſe was but for years : but ifthe Leaſe had 
been for life, it had been otherwiſe, becanſe it had been ſevered 
from the Mannor. . And whereas it was objected, that the Tenant 
ſhould not be in a better condition then his Author, it was anſwered 
that a Lord of a Minnor at will, may grant a copy-for life, or in fee, 
and it is good. If the Lord cut down all the Trees , ſothar the Copy- 
holder can have no lopping, he may have his Action upon the Caſe a- 
Sainſt the Lord, as it was adjudped in Goſ#0/ds cafe. If the Lord ſell 
away his wafte, and the Copy-holder dye , and the Lord grant a new 
copy, he ſhall have his Common. If the Lord fell away the Trees, fo 


that the Copy-holder cannot have Eftovers becauſe the Bargainee fel- 


leth down the Trees, the Copy-holder fhall have his Action againit 
the 


The Copy-bold- 
er is in by Cu 
ſtome, which 1s + 
above the 

Lords eſtate, . 
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the Bargainee : Common and lopping are incident to the copy-hold, 
-Judgment for the Defendant. FI. 119% 


Hut againſt Ap-Fohn. An Aion of Treſpaſſe brought ; the 
Defendant pleads not guilty , and verdi& found for the Plaintif. 
And in Arreſt of Judgment it was-alledged that the venire facias was 
ae placito debits : and fo alſo was the habeas corpas, and it ſhould have 
been de placito tranſgreſſionts : And it was amended by the whole 
Court. 


Sn againſt Bligh. Trin. 16, Jacob. rotulo, 1697. An a- 
ion of Treſpaſſe brought for breaking the Plaintiffs Cloſe, 
done Septemb. in the 13. year of King 7ames : The Defendant pleads 
asto part of the-Treſpaſle in award , and that the Defendant ſubmits 
himſelf to the award the 15. yeare : and that the Arbitrators in the 
13. yeare, Which was before the ſubmiſſion made the Award, and 
traverſes that he was guilty of the Treſpaſſe after the award made : 
And the Plaintiff replies , thar the Arbitrators the ſaid day in the 1 3. 
year, madenot any award, &c. And after Tryall exception was ta- 
ken, that the iſſue was ill joyned, being df a thing that was void, yet 
notwithſtanding Judgment was given for the Plaintiff, and they re- 
ſembled to a payment upon a fingle Bond , and conditions performed 
at a Feaſt, not contained in an Obligation. | 

T rin. 15. 7ac. retulo, 3044. An Action of Treſpaſs brought, wher- 
fore by force and armes his Goods and Chattels, to wit , a thouſand 
poſts, and forty railes took and caryed away, and damages given in- 
tire,and after a verdi& exception taken, becauſe Rales was pretended 
to be no Latine word, nor to have any exception, but Judgment was 
Siven for the Plaintiff. 


Uncomb againſt Randell, Hil. 9. Fac. rotulo, 2267. Three iſſues in 

Treſpaſſe : One iſſue was upon a preſcription, to wit , that they 
had accuſtomed to have for himſelfe his Farme and Tenants of the 
ſame Mannor, common of paſture in the ſaid , &c. for all his Sheep 
which are /evant and conuchant in and upon the Demeſne Lands of . 
which lye, and are in A. aforeſaid eyery yeare : And exception was ta- 
ken for the uncertainty, becauſe it did not appear that thoſe were de- 
- meſne Lands which lye in A. for it was ill pleaded, and ought to be a- 
verred ; but notwithſtanding it was held good after a tryal, and Judg- 
ment was given for the Plaintiff, and in this caſe an exception was ta- 
ken to the venire facias, becauſe it was of A. and ef the Mannor of C. 
and becauſe it was made in this manner, to wit , de viſz# deeA. and de 
viſu manerij de C. but it was diſallowed , becauſe againſt the form u- 


ſed inthe Common Pleas. + | 
Downes 
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BD againſt Skrymſher , Trin. 9. Tac. rotulo, 334.-An Aion 
of Aſſault and Battery brought , and there was a Demurrer up- 
on the Evidence : And the cafe was , that the Defendant the day ſpe- 
cified in the Declaration ſaid, that the Plaintiff aſſaulted the Defen- 
ant, and in defence of himſelfe j1ſtifies the beating ; the Plaintiff re- 
plies that he did it of his own wrong, without any ſuch cauſe : and in 
the Evidence the Defendant maintained that the Plaintiff beate him 
the day mentioned in the Declaration , and in the ſame place. And 
the Plaintiff perceiving that, gave in evidence that the Battery was 
made another day and place , to wit, ec. which was the cauſe of the 
ſpeciall verdi& ; for if there be two Batteries made between the Plain- 
tiff and Defendant at divers times, the Plaintiff is bound to prove the 
Battery made the ſame day in his Declaration, and ſhall not be admit- 
ted to give another day in evidence, by the opinion of the whole 


Court. 


Eydon againſt Mich. 8. Fac. rotulo, 839. An Aftion of 
&L I Battery brought againſt three, two of them pleaded not guilty, 
and Judgment by non ſum informat. againſt the third-, and thetwo 
were found gnilty for all : And the Jury gave damages ſeverally , a- 
Sainſt one a'100 1. and againſt the other a 100, and what Judgement 
ſhould be given was the queſtion:and at firſt the Court was of opinion 
that the Plaintiff ſhould not have Judgment at all; for where the 
Defendants are found guilty of all the Treſpaſs, in this caſe, the da- 
mages ſhall be intire ; but if one ſhall be found guilty of part, or at a- 
nother time in this caſe, the damages ſhall be ſeverall , otherwiſe nor. 
And they thought a Yexire de novo ought to iſſue our, becauſe the Ju- 
ry had miſ-behaved themſelves in ſevering the damages ; bur after- 
wards, i6-was reſolved that the damages that were given by the firſt 
TJury,to wit,one 1001. ſhould be recovered againſt all the Defendants 
in that Writ named : and that in Treſpaſs'the firſt Jury taxes the 
damages for the whole Treſpaſs , and that ſhall bind all che Defen- 
dants, and therefore execution was given againſt all the Defendants 


for the hundred pounds, T rin. 9. am. rotalo. 1835. 


Anks againſt Barker, Hill, 12, 7ac. rotalo, 1979. Inan AQtion.of 

Treſpaſs, the wexsre facias was well awarded upon the caſe of the 
venu in Weftows , and of the Mannor of D. and the Writ of Ye- 
nire was miſtaken, to wit, of the venus of Veftowns : and exception be- 
ing taken -afcer tryall , the Court was moved for the amending 
of the venire facias by the roll ; and it was denyed, becauſe the Jury 
did come of another vez then they ought by the Law of the Larfd to 


come, and therefore could not be amended : but afterwards the 
H h Court 
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Court ſeemed to be of an opinion, that the awarding of the vexy in 
the roll was miſtaken, becauſe it was of the vex# of the Villiage and 
Mannor: and it ſhould have been of the Mannor only , being to try a 
cuſtome of the Mannor. 


Por againſt Headle, Hill. 13. Jac rot. 1123. An Attion of Treſ- 
paſs brought, and a continnando of the Treſpaſs unto the day of 
the ſhewing forth the Plaintifs Originall, to wit, the 20. day of No- 
vember, which day was after the ſhewing ſorth of the Originall : and 
becauſe the Jury gave damages for the whole time , which ought not 
tO be, it was proved that the Judgment upon the verdi& might ſtay, 
but by the whole Court the videlicer was held idle, and Judgment gi- 


[oY againſt Barnſley, Hill. 10, Tac. retulo, 2541. An Adtion of 
Treſpais brought, and a ſpeciall verdict found, and the queſtion 
was, whether Land held in ancient Demeſne was extendable for debt, 
and an action of Treſpaſs brought for thac caute. And Juſtice N:chols 
held it was extendable ; for otherwiſe, ifit ſhould not be extendable, 


there would be a fayler of Juſtice ; for if a Judgment ſhould be had 
againſt a man, that had no other Land but what was in ancient De-- 


meſne, and that it could not be extendable, there would be a fayler of 
Juſtice, which the Law doth not allow of : but an Aſſize, or a re-diſ- 
ſeiſin doth not lye of Lind in ancient Demeſhe , becauſe of the Seiſin 
that muſt be given by the Common Law , and it would be prejudicial 
totheLord , which the Law allows not : and FWyzch and Habbard 
were of the ſame opinion. For ancient demeſne is a good plea, where 
the Free-hold is to be recovered, or brought in queſtion , but in an a- 
Rion of Treſpaſs it is no plea. And note, that by this execution , nei- 
ther the Free-hold nor Poſſeſſion is removed , but only the Sheriffe 
enters to make execution upon a Judgment had in the Common bench 
in debt, which is a proper Acton to be brought there, 


; R zght and his Wife againſt 2onnffon, Hill.12.Tac. rotulo,gz. 
An Aion of Treſpaſs brought, to which the Defend. pleaded 

not guilty : And the Husband only made a challenge,that he was ſer- 
vant to one of the Sheriffs, and prayes a' proceſle to the Coroners ; 


and the Defendant denies the challenge: and therefore notwithſtand- | 


ing the challenge, the Yeiye iſſued to the Sheriffs ; and after a tryall, 
exception was taken , becauſe the woman did not joyne in the chal- 
lenge : and it was held that the Husband and Wife ſhould joyn in the 


challenge, although the cauſe of challenge proceded from 'the Hus- 


dand only ; bur after tryall , it was helped by the Statute of Teofailes, 
and judgment given for the Plainti!?, 


Biae 
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Ide againſt Snelling , Hill, 16. Tac. rotulo, 1819. An AQtion of 
Brjcaften brought, and alſo a Battery in one, and the Writ : 
and after a verdi& it was moved in Arreſt of Judgment , becauſe the 
Battery was joyned with the EjeAment. The damages were found 
ſeverally, and the Plaintiff had releaſed the damages for the Battery, 
and prayed Judgment for the Ejetment : Finch held the Writ 
naught , but Judgment was given for the Plaintiff notwithſtanding. 


Cans and his Wife againſt Sz/bary. An Aion of Treſpaſs 
brought, wherefore by Force and Armes the Cloſe of the Wife 
while ſhe was ſole at D. hath broken : and the wood of the ſaid D. 
to the value of ico s, there lately growing , hath cut down and car- 
ried away, and in his Count ſhews that he hath cut downe two acres 
of wood : andexception was taken becauſe he declared of ſo many a- 


 cres of wood, and not of ſo many loads of wood, to wit, twenty, &c. 


loads, and held by the Court to be a good exception. 


Pres againſt eMithin, Trin. 14. Jac, rotalo, 3376. AnaQion 


of Treſpaſs brought, wherefore by Force and Armes a certain 
Horſe of the ſaid Plaintiffs took away , &c. The Defendant conveys 
to himſelfe a certain annuity, granted to him by one John Hort. The 
Plaintiff ſhews, that one ///;am Hott , Father of the ſaid John Hott, 
the Grantor was ſeiſed of Land in Fee, which Land was Gavel-kind 
Land, and deviſed it to his Wife for life , the remainder to Toh Hott 
the Elder, and 7ohn Hott the Younger his Sonne, and the Heirs of 
their bodies : And afterwards #://;am dyed, and the Woman entred, 
and was ſeiſed for life.; and the two ſonnes entred, and were ſeiſed in 
tay], and being ſo ſeiſed, 7ohx Hott the younger had ifſue, 79h Horr, 
&c. and traverſes without this, that Tohx Hort the Father, at the time 
of granting the annuity was ſeiſed of the Tenements aforeſaid , with 
the appurtenances in his Demefne, as of fee, as, &c. And the Defen- 
dant as before, faith, that the ſaid J. H. the Father at the time of the 
granting the annuity aforeſaid was ſeiſed, and after the tryall it was 
moved in Arreſt of Judgment, ſuppoſing it was miſtried ; becauſe the 
iſſue was, char the faid J. H. the Father, at the time of the grant, &c. 
And it doth not appear that the ſaid ]. H. was nominated Father, nei- 
ther cou!d it appear that the ſaid J. H. was the Father, and fo the 
word Father was idle , and the Court were of opinion, that it was 
helped by the Statute of /eofailes : and the word Father was idle, and 

judgment was given forthe Plaintiff. 
eF. brought an Action of Battery againſt the Husband and Wife, 
and two others ; the Wife and offe of the others without the Hus- 
band pleads not guilty , and the Husband and the other pleaded, ſe 
H h 2 a(ſaxir 
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aſſault deweſne, and tryed and alledged in arreſt of Judgment, becauſe 
the Woman pleaded without her Husband : and Judgment was ſtay- 
ed, anda Repleaderalledged , and this caſe was confirmed by a caſe 
which was between Tonges and Bartram. 


Arvy againſt Black/ole, T rin. 8. 7acobi. rotulo, 1749. An Aion 
KL Jof Treſpaſs brought, wherefore by force and Armes his Mare ſo 
ſtriQly to a Gelding did fetter , that by that fettring the Mare afore- 
ſaid did dye. If a ſtranger take a Horſe that cometh and ſtrayeth into 
a Mannor, the Lord may have his action of Treſpaſs. If my ſtray 
doth ſtray out of my Mannor, and goeth into another Mannor the 
day before the yeatebe ended , Icannot enter into the other Mannor 
co fetch out the ſtray : If Itake an Horſe as a ſtray , and onother ta- 
keth him from me, the Action lyeth not by the Owner againſt the 
ſecond taker , becauſe the firſt taker hath: deveſted the property out 
ofthe Owner. The Defendant in this juſtified the taking of the Mare 
as a ſtray, and did not alledg that he came as aneſtray , and the Plea 
was held inſufficient, and the Court held they could not tye them to- 
Sether : And the Defendant ſaid, that the Hayward took the Mare 
and. delivered her to the Defendant ; this was but not guilty , and 


. Uttrellagainſt Wood and other Defendants, Paſch. 40. Eliz. An 
Action of Treſpaſſe brought , wherefore by Force and Armes he 
broke the Plaintiffs Cloſe , and cut down his Trees. The Defendant 
in Barre to the new aſſignment, alledges that he is a Copy-holder for 
life of the Mannor of Myeheadin the County of Somerſer : and that 
in that Mannor there was a Cuſtome that every Copy-holder for life 
had uſed at his pleaſure, to cut downe all the Elmes growing upon 
his cuſtomary Lands, and to convert them to his own uſe, when, and 
as Oftenas hee would, and ſo juſtifies, and a Demurrer upon the 
Barre : And the queſtion was , whether the Cuſtome was good and 
reaſonable ; and the later opinion was, that it was a good and reaſo- 
nable Cuſtome, but now jt is otherwiſe held. 
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ATions of Waſte. 


mitted : And the Proceſle in this Aion is Symmons , eAttach- 

ment, and Diſftreſſe, _ by the Statute of WeſtminF. 2. 
But at the Common Law the Diſtreſſe was infinite. And if the De- 
fendant doth not appear upon the Diſtreſſe , although a Nh be re- 
eurned , yet the Plaintiff ſhall have Judgment, and a Writ to inquire 
of damages of the Waſte, and an Eſſoine lies, as in a Zuare 1mpe- 
dit , and the Proceſſe ſhall be executed as in a ware Impedt , and 
returned from 15 dayesto 15 dayes, and the Plaintiff in this Action 
ſhall nor re:over coſts, but the value of the Waſte found by the Jury 
ſhall be trebled by the Court ; for coſts ſhall not be recovered in ſuch 


J* Waſte the Writ ſhall be brought where the Waſte was com» 
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Actions as are given by the Statute, as in this Action a Decies tantum, . 


and 2 ware impedit * And ſo Judgment is to recover the place waſted, 
and ſeverance lies in this Action, ich. 9. H. 4. rot. 104. 


And note, in the tryal of the iſſue in Waſte,if the Defendant by his - 


Plea doth not confeſs the Waſte, fix of the Jury which are impannel- 
led to try the Waſte muſt have the view of the place waſted., to the 
intentthat the Plaintiffmay be put in poſſeſſion of the place waſted 
by the view of the Jury : And if the Defendant confeſſe the Waſte, 


the Jury ought only to inquire of the value of the Waſte, but not who 


committed the Waſte : But upon a default upon the grand Diſtreſs, 
the Sheriff in his proper perſon shall repair to the place waſted , and 
there inquire what waſte and ſpoile is done, And if he doth not re- 
turn that he was there in his proper perſon, it is naught : Bur upon a 
Judgment by 0» ſums informat.il dicir, or ina Plea by which the De- 


fendant confeſſes the waſte , the Sheritt shall inquire only of the da- - 


mages : And he is not bound to return upon that Writ,that he in pro- 
per perſon went to the place waſted : And when the Judgment is by 
default, the challenge lies againſt che Sheriff, andif ir be denyed it is 
Errour : And if the Plaintiff do not take jungment upon the firſt di- 
ſtreſs, being returned, executed, but takes another diſtreſs , it is 


Error. 


And no receit lies by the VVife upon the default upon the Li- - 


ſtreſs at the return of the V'Vrie to inquire of the waſt, Tri». 6. . 
6. rotulo, 133. For ifthe VVoman at the Aſlize before verdict, doth 
not pray to be received, ſhe ſhall never be received afterwards inthe 
Court, at the return of the N/ prize, And note, that the Jury may 


give .. 
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give ſeverall values, and one joynt value of the place waſted , but ſe- 
verall values is the better way. 

If a Leſsee for yeares makes a Leaſe'of one moity to one man, and 
of the other moity to another man, and one of them commit Waſte, 
the Action ſhall be brought againſt the two, for the Waſte of one 
is the Waſte of the other, ifa Leaſe be made by three to one for life, 
and afterwards two releaſe to the third, and the Leſsee commits waſt,. 
he alone ſhall have a Wric of Waſte, ſuppoſing that hee demiſed 
onely. 

If "Waſte be committed in two Villiages, and the Sheriff hath exe- 
cuted his Office naughtily in one Villiage and well in another , all 
ſhall be inquired of, De novo, becauſe the whole in Inquiſition was 
bur one Inqueſt at one time ; bur if the Plaintiff afſigne the Waſte 
in the Houſes and Woods, and it doth not appeare by the Count, 
that the Houſes were demiſed ; and upon a N#h1i/ dicit, a Writ to in- 
quire of the damages iſsues out, and the Jury find, &c. the Plaintiff 
ſhall have his of the Houſes. 


nee againſt Bedell, Tris. 8. 7acobs, rotulo 3052. An Adtion of 
Waſte brought ; the Caſe was, There is a deviſe to twa for one 
and twenty yeares, the Father and Son, and made the Son Executor, 
and he refuſes to prove the Will, and take the terme, and fo no 
Waſte committed. And if Leſsee for life and his Leſsor joyne in a 
Leaſe for yeares by Indenture, and the Leſsee for life dye, and waſte 
is committed, the ſurviving Leſsor ſhall have the Aion of Waſte, 
and ſhall count that he did demiſe it alone : If a Leafe be made to 
Husband and Wife for life, and for twenty yeares after their deaths, 
and the Wife dye, and Waſte is committed , the Wife ſhall not be 
named in the Wrir, nor the terme after her death. 

If Husband and Wife during the Coverture make a Leaſe, and 
Waſte is committed, they both ſhall joyne in the Action of Waſte : 
And if a Leaſe be made but for one yeare or for halfe a yeare onely, 
yet the Writ ſhall be for a terme of years, but the Count ſhall be 
ſpeciallz if a Leſsee for yeares or life grants Rent out of the Land 
he had for yeares, and afterwards commits Waſte, if the Lefsor re- 
cover the place waſted, the Eand ſhall be. charged : If a Leſsee for a 
hundred yeares grants part of his terme to another, and he commits 
Waſte, the Ation ſhall be brought-againlt the firſt Leſsee. If Te- 
nant for life commits waſte, and afterwards grants his eſtate to ano- 
ther, waſte ſhall be brought. againſt him in the Texet ; and after 
Judgement, a Scire facias ſhall iſue to the Grantee, to ſhew cauſe 
wherefore the Plaintiff ſhall not have Execution of the place waſted ; 
and the like if Leſsee for yeares commit waſte, and grants over his E- 
ſtate, Waſte ſhall be brought againſt him in the Teyer. 


And 
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And if a Leaſe be made for life , upon condition that if the Leſsee 
Shall do ſuch an AQ, his Eſtate shall ceaſe ; and he doih commit ſuch - 
an AQ, the Writ shall be brought againſt the Leſsee in the Texer, 
although his Eſtate be ended : And the like if a Leaſe be granted to 
a Woman ſo lons as shee $hall live ſole, or shal! behave her ſeife wel, 
if shee commit Waſte, the Writ shall be bronght ia the Texet ad ter- 
minum vite, and the Count shall be ſpeciall: If Tenant in Dower 
grants over his Eſtate to a Stranger and commits Waſte, yet the 
AKio n lyes againſt the Tenant in Dower, but otherwiſe it is if the 
—_ Srants over his Eſtace : And the like for Tenant by the Cur- 
teſie. 

If Waſte be brought againſt two, and one appear upon the Diſtrin- 
245, and the other make default, the Plaintitt ſhall have a Writ to 
inquire of the Waſte, bur ſhall declare againſt him that appears,for 
a man ſhall not recover by moities in Waſte, as one ſhall recover in a 
P recipe qued reddat againſt two, for in waſte the Land fhall not be 
loſt by default, by an Adtion tryed, and if a waſte be committed be- 
tween the Judgement and Execution, a writ ſhall be awarded to in- 
quire of the waſte,but 2zere thereof: If a woman while ſhe is ſole 
commits waſte, and marries, the writ ſhall be,that the woman while 
ſhe was ſole committed waſte, and if Tenant in Tail in remainder 
brings an AQtion of waſte againſt Tenant for life, the writ may 
be, which he holds of the Tenant in Tail, although they hold of 
him in the Reverſion in Fee, and ſo it was adjudged, Paſch. firſt 
7ames, that the writ was good. An AQtion of waſte lies againſt Ex- 
ecutors for waſte, for waſte committed by the Teſtator, and if a 
man have Land in the Right of his Wife, and waſte is committed, 
and the woman dies, now no Action of waſte lies againſt the Hus- 
band, after the death of the wife. 

In waſte,r if the Term be ended, and nothing be recovered but da- 
mages,there a concord with ſatisfaction is a good plea,and if the Leaſe 
for years determines, pending the wrir, the Plaintifi ſhall recover no- 
thing bur damages, andnot the place waſted, The Defendant may 
diſclaim in yis Action, if he that hath the fee, pleads no waſte done, 


this is a forfeiture of his Eſtate ; the Defendant may plead no waſte 
Ss atthe_ ti e 


done, and give in_Evi h 
Demiſe were ruinous, ancient Demeſne is no Plea in Waſte. 


If a Guardian in Socage, in the Right of his wife commits waſte, 
the writ ſhall be brought againſt the Husband onely, 4:ch. 27.E4. 
I, rotulo 329. 

If an Aftion of waſte be brought againſt the Husband and wife, and 
the Husband appear upon the Diſtringas, and the wife maketh de- 
fault, this ſhall be the default of both of them, Adich. 20.H.4.rotalo 
393the Plaintif may abridge the waſte aſſigned in part, ſo __ - a= 

| ridges -5 


240 


ATions of IWaſte, 


*bridges not the whole, as if writ be of waſte in houſes and wood, he 
may abridge part of the aſſignment in the houſes and woods, but not 
the whole, and if Iſſue be joyned for part,and-demurrer for another 
part, the Iſſue may be tryed before the Demurrer adjudged. 

If an Indentureto raiſe uſes upon good conſideration be made,and 
he that hath the Eſtate for life commits waſte, he to whom the re- 
verſion is limited, by the ſame Indenture may have a generall writ of 
waſte, by ſaying generally, that he hath demifed, it or a ſpeciall writ 
at his pleaſure, and 2Z:ch. 27 H, 7. it was held by all the Judges, 
that it is anill return, for the Sheriff co return upon a writ to in- 
quire that he hath commanded his Bailiff, becauſe the Sheriff is both 
Officer and Judge, | which power cannot be commitred to the Bailif of 
the Libercy, and the writ is a New omittas init ſelf, but 2xere, for 
there are divers Preſidents againſt it, the Leflee may cut down Trees 
for the repairing of houſes, when the Leffor is bound by covenant to 
repair, and doth not; and it is no good Plea, for the Leſſec inwaſte 


brought againſt him by his Leſſor, to ſay generally that he hath no- 


thing in the Reverſion, but he muſt ſhew how the Reverlion is not of 
him, but upon a grant of the Reverſion, and waſte be brought by the 
Grantee, nothing in Reverſion is a good Plea. Upon no waſte pleaded 
the Defeudant cannor give in Evidence that the Tenements were ſuffi- 
ciently repaired before the writ brought. If an Iſſue ariſes ina for- 
reign County, the Jury ſhall not be examined of the view, and if the 
Jurors be not examined of the View when they ſhould be examined, 
it is Error, 

If my Father leaſes Land for term of life, the writ of Waſte ſhall 
be of houſes, &-c. which the ſaid eL. Father to him demiſed, and 
ſo in a Writ of waſte, of a Leaſe made by my Predeceſſor, bur if the 
Abot , or the Son himſelf bring the writ, it ſhall be of Houſes, 
which he holds for a Term, &c. if waſte be made (/par/im) in a 
Cloſe or wood, the Plaintiff ſhall recover the whole Cloſe or wood, 
and the treble value ſhall be levyed by Fiers facias, or Elegit, and not 
by Capias, becauſe a Capias lies not upon the Originall, the Sheriff 
may tike a Poſſe (omitatxs to ſtay the Tenant from doing of waſte 
upon an eſtrepment. Two Tenants in Common, one of them makes a 
Leaſe for years to the other. 

An Action was brought againſt Tenant for years, by him in the 
Reverſion : the Caſe was, that the Leflorafter the Leaſe made, grant- 
ed another Leaſe in Reverſion for yeares, and this matter pleaded in 
abatement, pretending that the Leaſe in Reverſion, was an impedi- 
ment againſt the Plaintiff, inbringing his Ation, but otherwiſe 
adjudged, for if a Leaſe be made for life, the Remainder for 
years, and waſte be commitredby Tenant for life , notwithſtand- 
ingthe Leaſe for years in remainder, waſte lies. 
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(\Keate againſt Oxenbridge and his wife, Triv. 12 ac. rotulo 84g. 

waſte brought of Lands and Gardens, in Z. of which E.X. was 
ſeifed in his Demeſne, as of Fee, and being ſo thereof ſeiſed, after 
the fourth of February, 27 H. 8. thereof infeoffed E. FS. and 0- 
thers to the uſe of the ſaid E.S. dead, and of the faid E. for Term 
of their lives, and the longeſt liver of them, and after the deceaſe 
of the ſaid E.S. and the ſaid E. then to the uſe of the Heirs of 
the body of the ſaid E.S. to be begotten upon the body of the ſaid 
E. of which ſaid E.S. dead, the now Plaintiff is Son and Heir 
begotten on the body of FE. committed waſte, and inthe Declaration 
he thewed the Feoffment made to the Feoffees, and the hahexd. to 
them and their Heirs, and becauſe the word Heirs was omitted in the 
writ, exception was taken, but becauſe it was in the Declaration, it 
was}adjudged good;and gote,in this Caſe the woman was received up- 
on the default of the Husband, and pleaded to Ifſue, If the Feof- 
fees have but an Eſtate for life then they cannot convey an Eſtate in 
Fee {imple over. | 


N Aunders againſt Marwood H.41.El.rot.747. An Attion of waſte 
hoon ght in the Texxrt againſt the aſſignee of the Term, by the aſfig- 
nee of the Reverſion for waſt committed in digging of Sea Coals: the 
Defendant pleads in Barr, that the firſt Leſſee, opened the ground, 
and granted to him all his Intereſt in the Land, with all profits, except 
and alwayes reſerved to him his Heirs and Aſſigns, all the Title of the 
Coal-Mines in the ſaid parcell of Land, and all Timber Trees, and 
averres that the Mine in the Land, at the time of the Grant made, 
was, and yet is open, and adjudged no Barr, for he had no power to 
intermeddle with the digging for coals, and to except with which he 
had no power to meddle, is void exception, and the Defendant was 
puniſhable for the waſte by the whole Court. 


i —_ againſt Saunders, Paſch. 41. El. rotulo 1532. Or 2592. 
in waſte, the Caſe was in the Leaſe, there was this Provi/o, to wir, 


povided that the Leſſee ſhall not fell the wood, the Defendant pleads 


the Proviſe, and faith, he hath not demiſed ir, and the Queſtion 


was,whether theſe words, provided and agreed,are an exception,or no, + 


24t 


Waſte in the) _ 
Tenuiz 


Ggging of Sea 
coals, , 


(a vt "2; "9d. 


SID med r= 02 pH 


and adjudged that-the word provided is no exception, and the wood® 


was demiſed, 


The End of the Book. . 
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The Table. 


Breach not aſſigned, the Plaintiff | Count uncertain, . 6 


ſral never have fudgement though | (onfidertion not valuable, 6. 


he have averaitt, 105, | (onſpiracy where it will not ly, 7. 
Biſhops Plea ſhall not prejudice the | Coſts where to be given, - 46. 

Incumbent, ©... 164. | Comnt inſufficient 48, 
Beaſts of a ftranger where they are | Creditor adminiſtring - 52. 

diſtrainable. . . 170. | Coſts, none upon theStatate of per-= 
Battery . I 34.195,196. | jury, 69. 
Barr where good, 222, | (uſtome ſpeciall pleaded, 69. 
Badger may be hunted but . not | Contratt u{urious what not, 74s 


digged for in another mans 


Cofts omitted in the Rell, Error,76 


ground, | 224 | (offs none againſt an Executor,80 

| Coſts to be conſidered multi fariam, 

Go. __ I0O, 

NOunt incertain I3. | Challenge inſufficient - 128. 

Conrt where it may diſcharge | Copy-holaer muſt aft according to- 

one arrefted, 83s |. uſtome, I 33. 

Clerks miſpriſien helped I6, (oncord with ſatisfattion, good. 
Common appurtenant cannot be di-=, Plea in ejettment, I 33. 
vided, | I7. | ({onrt Roll of a Copy-hold traver- 

Covenant againſt an Adminiſtra- | ſed, adjudged naught, 140.141. 
ror, 19 Copy-hold purchaſer cannot. ſur- 

Covenant and Debt where they dif- | render without admittance,134-. 
fer, 19. | Chaplains previleaged, I 62* 

Covenant againſt the firſt Leſſee, | Court Baron incident to a Man-- 
after Aſſignment, 20, | nor, I 75. 
Cevenant upon a void Leale,where Common appendent need to be pre- 
it 7s good, . 21. | ſcribed, 178. 
{ovenant in Law how extendible, (ommon, when its well found by a 
es * | 22 | [ary, I 78. 
(Covenant againſt an Executor,24. Challenge denied, 234. 
Covenant againſt two, ts levy a  Copy-holders their Privileages 
Fine various achnowledgement ,29 | within the CMannor, 231. 
(ovenant againſt more then did ac- | Copy-holders cuſtome is. above the 
knowledge the Fine amended ,29. | Lords Eſtate, 231, 


Commander in treſpaſs liable to. _— er what Ation he ſhall 


Aftion, - © 


ave, - ibid, 


Copy- hold extendible upon the Sta- | Capiatur #pox a Fndgement afſign- 


tute of I --34, 


ed for Error where, - 211. 


Charter of priviledge pleaded, 36. | Common appendant -apportiona-* 


Commiſſion high de authority.45 | 
Coprerſion what makes it, 
(ollaterall Conſideration where 


ble,aliter appartenant. 180. + . 
$.'C opy-holder barred by a Fine,xf not 
claiming, withia five years, -1 $1«+ 
good to maintain eAttion, 3. [C6 ogniſance as Bailiff. . 181. 

| | Commonty.-- 


> - 


The Table. 
{mmmoner may takg the Cattell | Deviſe Executory, Where good, qt. 


of the Lord ge PR Dewiſe of Land in T ail conditio- 

: I nally, 45 

Common in afield , aud Acres wn- Demanid not neceſſary, I Os 
. fown, ſowing of parcell ſhall not | Debt how, and where it lies, 50 

deft roy the Commen, 1 89. | Devaſtavit returned, where Fo. 


Conſideration to raiſe an uſe, 193. | Debt lies for money levied, 51. 
Challenge where it lyeth,194-1 95. Debt againſt « Sheriffe for an Eſ- 
| 196, | cape, FI. 

Challenge, none againſt the Jurors | Debt in Debet and detinet where, 
returned by the Eſlizors, 194. 56. 
Commoner, what AGtions be ſhall | Default of the clerk amended, 56. 
| have and how, 227. | Demand alledgable, ibid. 
{commoner may have an Aſſiſe a= | Debt for performance of covenants, 
. gainſt the Lord, . 227. GI, 
Common i incident to a Copy-hold | Debt npow Obligation in Italian, 
Eſtate, 220, 62. 
Commoner cannot chaſe the Lords | Debt for non performance of a- 
(attell , if they ſurcharge the | Ward. G5. 
Common, 208. | Damages from requeſt. 70. 
Confeſſion after Tfſne joywed re- | Deprivation given in Evidence,7 3 
fuſed, 196. | Dammages Where te be ſevered,7 3 
Commoner cannot bring an eAtt:i-\ Debt lies not for fees of a Solicitor, 
01, but the Lord may, I97. | 74. 
Conſtable cannot detain one but | Debtee take Adminiffration, 74. 
for Felony, 198. | Demand neceſſary in nomine penz 
Continuando, where proper, 223. 76. 
224.234. | Deviſe of the profits, good of the 

Curſus aque graxted, 229, Land it ſelf, $o. 
Debt againſt an Executor after 

D. frll age for Devaſt. of an Admi- 

| | rator, duravit minor ztate $1. 

Onble proſecution for one | Debt lies for hins, for uſe money is 


thing attionable, where, 12. | delivered, 82. 
Demand aud deniall makes a good Debt wpon the Statate of perjury, 
conver fion, I7 83.84" 


Denis age pleaded to a Bond 20. Debt againſt the Bailiff, 86.87. 
Diftreſſe where good, ratione con-| Debt pon the Statute of Edw. 6, 


ceſſionis, non poſseſsionis, 32.| for Tithes. 87 
Devaſtavit may be by paying of | Debt for Rent Arrear 89. 
money upon an #ſurions con-| Debt for Flemiſh moxey but deman- 
tratt, 33. | daedby Englith valze, ' 01 


Diſftreſſe in a ((onrt Baron by pre- | Demand of Rent, where tobe 97 
ſcription, 36. | Debt for Tithes, Plaintiff need 


| wot 
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wot to be namea Reftor , gp 
Debt for Tithes, the ftatute miſt a- 
ken #5 not good, IOT | 
Debt by a'Bill for monag received to 
anothres aſe, 104 
Debt for non-performance of Cove- 
nants, I14 
Devaſtavit when it ought to be re- 


tained , L17 
Debt upon a Leaſe made to an In- 
fant, I2T 
Debt for Tithes after the tearm en- 
ded, 124 

Demurrer to an ation for nou-per- | 

formance of an Award , 125 | 
Dower againſt the Heir or Com- 
mittee, I27 
Dower of Tythes, how, 17 2. 
Demand, when to the Parſon, When 
to the Land, 135 
Debt contingent cannot be diſchar- 
ed, where, Io 


Deed of gift good againFt himmwho 
makes it non obſtante, 13. Eliz. 


and againſt bis Executors and 
Adminiſtrators, INT 

Demand of Rent to avoid a Leaſe, 

where to be made. 138, 

' Diſcontinnances, ISS. 

Darraign P reſentment ,vwhere,l5 9 

I:60, 

Demurrer for donbleneſſe of Þlea, 
164 


Deviſe for years in confidence, 196, 
Demand not neceſſary 1m Replevin 
r Rent. I7I. 
Diftrefſe of a thing intire by two, 
no return in Replevin. adjudged, 
17T. 

Diftreſſefor Common Right , 177 
Diftreſſe, where it wu good -for 
the Rent, but not for the nomine 
pena without demand, 179 
Demand of Rent-Jervice how, 181, 


{ 


Demmurrer to part of the declarats- 


on what it fs . ; © 9A 
Diſſeiſin of a Common, what, 197. 
Damages for T reſpaſs locall cannot 

be mitigated by the court, 204, 
Declaration ſhall not abate for 

falſe Latine, 206, 
Damages, none 11 partition, 209, 
Damage where it ſhal be intire,233 


Damage releaſed for part 235. 


Ee 
Legit how execated, 38, 
Elegit from the Teſte binds 
G a and Chattells , 38. 
E'xtext upon Extent, 39. 
Eftovers, 44. 
Entry, Writ filed after the death 
of the Tenant 
Error as to Coſts; where, 3. 
E xceptionto a Declaration 8, 
E xecntor at what agt, 46, -. 
Exceptions to an Award, 48, 
Exceptions to'a Plea W : - 
Exception to a Venire facias 52. 
Eſtoppell 57. 
Error aſſigned, 65, 66.59 


E xecutor an Aſſign itn Law, 78 
Executor,de ſeu tort. ſhall not pre- 
Juadice the rightfull 79 
Eſcape againFt a Bailiffe of a liber- 
ty, 80 
Execnuter , his eletion for part is 
' not good, 83 
Eſcape lies not againſt the Sberiffe, 
Where, 85.119, 120 - 
Execator,de ſeu tort.cannot retain 
money to pay himſelfe, 104, 1c5_ 


Elefion of Execuiion either. a- 


gainst Principall ogg aile,. 122 
Error lies not before We vals - 
inquired of | 


Fg 
* 


Execator ſhall not pa» 


The Table. 


4. Jac CaP. 3, | 107 
Elegit to 4 forreign Sheriffe upon a 
teſtatum 5» London, 107, 168 
Ejettment doth not ye De aquez 


curſu, 142 
Ejettment ſufficient by a ſervant 
in preſent Relation, 143 


EjeRoris in traverunt and after he 
did expalſe in num. fingulari, 
149 

E ſſoine lyes by Writ of Journeys 
accompts , though allowed in the 


fir 1 rit, I52 
E ſſoine, where it lyeth, 154 
E xtinguiſhment of Common by in- 
| alfore, where, 174 


Exceptions to an eAvowry, 179 
Evidence what foall be given, 207 
Enquiry of Damages, the Plaintiff 
not bonnd to prove the property 
of his goods taken, but the value 
only, 21 4 
Eſtovers, if the Owner cut all the 
' wood dowye , what remedy, 220 
E xception taken for incertainty, 
| . 232 
Eftray how te be uſed , and the na- 


ture of it, 236 |. 


F. 


Rench Pox attionable, IT 
Filching fellow not attionable, 

E 

Forſworn K nave, where it ts altio- 
able, 13 
Forging Knave, where attionable, 
16 

Feme, where not bound to performe 
the Covenant of her Husband, 


__ 31 
Fraud We n4:4 45 
Feme Covert cannot convert, 3 
Feoffment to uſes, 60 | 


| 


Feme (overt cannot make a lettey 
of Attorney, 134 
Formidon in deſcender. 152,153 
Felony committed, is good cauſe for 
to arreſt one ſuſpetted, but not to 
defame one, | 2 
Feme cannot plead Withont her 
Husband, | 197 
Free Warren, what, 228 


G. 
© rug by the King, where good, 
| 2 


Grant not enlarged by a bare reci- 


tall, 32 
Guardian in ſocage, who, 40 
Gift by Deed void,quoad choſe, aud 

Attion, .40 


Goods not ſaleable upon execution 
out of a Conrt Baron without 
Cuitome, 41 

Guardian of the ſpiritaalties, who, 


| 43 
Generall releaſe pleaded, 5 4. 
Grantee of a Reverſion, what attic 
he ſhall have, 56 
H. | 
Abeas Corpus to the 1ar- 
ſhalſey, 61 
Hue axd Cry, I55 


Handred charged in Robbery, 156 
Hundred not chargeable after the 


yeare and day, 156 
Hundredors in a fury , how many 
neceſſary, 193 


Hasband and Wife, where they ſhall 
be joyned, and where ſevered in 
an ation, 209 


I, 1s 
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| :n the Declaration, 
7uſtification diſallowed, 11 


The Table, 


| 


7ndgrwent reverſed for Errony in 
the judgment 99 
7ndgment reverſed for changing 
the Defendants addition, 100 


1T0| Fudgment priority conſiderable, 


103 


Indebilatq; aſſumpſir, where good, ?ndgment reverſed for not ſhewing 


14 


| 


Tutification by the Sheriffe, 17 


in what Court adeed was enroll- 


ed, 


II5 
7udgment arreſted for default in 7 ndgement reverſed for want of 


Juſtification not good, where, 5 
Jaftification amounting to 4 not 

gnilty, naught, 5 
Jnnuendo W:// not help the ation, 


| 


| 


. 


| 


the Declaration, »#1.23| Words in the Tales, 115,116 

7 mages of the fat, whe, 36 Implication not allowed of in a ſur- 
_ Inquiſitions, where naught, 38; * render, where, I28 
7aror appearing cannot be diſchar-| Judgment in an Ejett. firme, 119 
ed, 41 | Intereſt, what, I 36 
Iſſme cannot be baſtarded after | Judgment reverſed by Writ of Er- 
death of Parent, 42] ror, nonobſtante, « verdif, &- 
Imparlance, what plea after, 42| the Statuteof 18. Eliz. Io06 
mI_—_ eArreſted, 2 | Imparlance, what ts pleadable after 
7udement reverſed , becauſe the 138 
Sheriff was not named in the Ve-| Joynture, what, 139 
nire facias, 3 | Intereſt in poſſeſſion, and in future, 
Tndgment arreited, 5 | ' the difference, 148 


Implication not intended , where, 


153 
?udgment arreſted, far that the plea 
was naught, I72 


& 9, 7urors name miſtaken, was amen- 


7 
Imparlance Roll ſupplyed by the 


zſſue, | 9 
7uror committed, 44 
_—_— npen a By-law, 48, 49 
Pndgment pleaded in Bar by Exe- 

cutor, 49 
Pudgment ngainſt Execntors, 53 
Ingparlance amended, 53 
Fndgment arreſted for improper 


words, Sans ( Anplice) 82 
Jeofaile, the ſtatute not helping, 
where, $2 
Taudgment reverſed by Error in the 


drsjunttive, 88 
Intendment upon a Will, * 89 
Fndgment reverſed in an inferiour 

Court, why, | 97 


aed upon conſtat de perſona. 
Indgment arreſted for not ſhewing 
in what place the Meſſuage did 
lie, to which (ommon did belong, 
: 188 
Inry challenge, I 94 
Tudgment , it's nature , 4s to the 
Plaintiff and Defendant, 194 
Tſſae helped by the Statnte of Jeo- 
failes, where, 200 
Tndgement reverſed , becauſe the 
writ of Enquiry was before a 
wrong Officer, Zo3 
Impriſonment juſtified by the com- 
mandment of the Maior of Lon- 
don, »aught, where, 204 
Taftice 


. | The Table. 


Fuftice of Peace cannot command | Law Gapger liet not in dnbt for ſal- 
his ſervants to arreſt in his ab- | lery. | 60. 
ſexce without Warrant, 205. | Law Gager whers, 70.65 

Inftification in T reſpaſs for a way, | Leſſee at will, if he determine his 

212. | Wik,Devil. au. yet ſhall pay the 


Tuſtification not good, where, 218. | intire Rent, .. 90. 
Iuſtification ſpeciall pleaded in | Leaſe totry a Title of Lands in 
Battery, 226:.| the handsof many, 129. 
Tſſne of things in ſeveral places, | Leaſe tobe executed by Letter of 
| 229. an Attorney,how, 129, 

| Leaſe made to three for their lives, 

K. with a Covenant that the Land 


- | ſhould remain t» the ſurvivor for 
K7: ngs Title not loſt, 164| goyjears,ss a good Intereſt in the 


_\\ Knight ought to be returned | Survivor, | 136. 

i the Pannel, where, I 93. | London, how houſes paſſe without 

ixroliment, 'I41:142, 

L. . | Liberty to make Leaſes, 169, 

| | Leaſe for life to three , where 

Aw Gager lies not if the ex-) it was naught, 175. 

cept be per manus proprias, | Lord of Parliament not appearing 

25 | ſhall forfeit 1001, 193. 

Leaſe to two, determined upon the | Lunatick, where an Aftion ought 

death of one,where, 30. | to bronght in his name, 197. 

Leaſe of a Reverfion ſans Attorna- | Levant and Couchant 5s certainly 

went, Where good, 30. | fuſficient, 198. 
Legacy of Land not ſuable for in| 5 © 

Conrt Chriſtian, 32. | "Iſtryall, the Ven. fac. miſta- 

Legacy of a Chattell ſuable for in ken, 17 

Conrt Chriſtian, 34- | Miſtake of the Inry, I8 


Locality not tobe made traxſitery, | Miſpriſion of the Clerk amended, 
35. 26 
Limitation s« taken ſtriftly, grant | Monaſteries diſſolved, onely thoſe. 
aliter 39. | Regular, 39 
Leſſee at will cannot grant over his | Miſtake by the Court no prejudice, 
Eſtate, 43. Be: 42s 
Law miftaken,where it is burtfull, | Miftriall, 7 
AMiſſworn = ATlionable, 9. 

| Medietas Linguz,where, 45s 


41. 
Letters of Adminiſtration. ought 


to be ſhewed, 9. | Maſter chargeable where, 64 . 
Law waged,where, $3. | Miſpriſion of the Clsrk amended 
Law wager by a falſe party, 55. | aftertryall, 88. 
Tetter of an atterny where naught | Mannor by that name, what will 

94:95. | aſe, 155: | 
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H__ not neceſſary, 10 
VN Non eſt inventus where the 
party dideſcape, 12 
Nuſance where it lyeth. 4 


..Notice where needfall, 46. 


| The 
Miſtake of 4 day, of an eAF by 


Table. 
O 


way of Bar not prejudicial,196. (4? cannot wake a divi- 


Harſpalſey hath ns authority to 
hold plea of Debt ,except one par- 

ty be of the honſhold, 199 
Marſhalſey no Inrisdiftion, 199. 
| 200, 

Maſter cannot have an eAction 
for the loſs of Service if the Ser- 
wvaut die of the beating, 205. 


my 


- 


Non damnificatus pleaded, 7 
Noverint for non aſsumpſit. - 8, 


——— 


Nul tiel Record pleaded to a Plea 
of Outlaſwry, 84+ | 
Non damnificatus pleaded, 118. | 
Nifi prius, amended by the Roll, | 
133 

Nonage tryed where it 1 alledged, 


x0t where the Landlies, 150. 
Es | IST | 
Non-tenure pleaded, "5 3- | 


Niſt prius the Record amended up- | 
0 990t1011 | '"x56 | 


Nullum tempus occurrit-'Regi, | 
> | * Where required and where not, 


I 66. | 


 Negativum przgnans, 1 2 | 


Non reſidency the Statute, 13 
a generall Law, 208, 
New Aſignment where not good, | 


217. 
Bay to it, | 226: | 
Nihil dicit, 237.238. 
Non omittas, "240, 


[.- 


| ſoon, 32. 
Ordinary his power, 45» 
Ontlawry no Plea, where 55. 
Onutlawry in the Teſtator, 55. 
Originall want of it , after ver- 

dit no Error, 97. 
Obligation diſcharged why, 98.99. 
Originall againſt fonr,& count 4- 
' gainſt three Without a Simulcuna, 


_— naught, 130 

Ordinary and Patron their ſeve- 

rall Ryghts, 202, 
P. 


Argon generall de effeR, 10. 


Promiſe by an Infant, not good, 11 
P apift to a Biſhop attionable 112. 
P roviſo implicit, where good, 14. 
Perjared knave attionable 15. 
Froviſo; | 18,19. 
Pyracy no excuſe in an Attion of 


( ovenant, 21. 
Plea in abatement, 27 in Aſſiſe, 
F 20, 
Premunire in a Parſon, 30. 
Pleas ſeverall cannot be in 4 joint 
' | debt or contratt, 30s 


Proof how far extendible 33 


Pardon, Crimen legitur, non col. 
-"litur, | 34» 
P riviledge from Arreſt, where not 
to be allowed, 84 
P render and Render, the difference, 
tf: 34:51 
Preſcription,where good, 35 
Property not altered #pox a SCire 
| facias, - ww 2 
Puniſhment corporall not to be 

c K 2 :mpi- 
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The Table. ; 


impoſed for the default of a de-\ Partes ad finem nihil, &c, pleaded 
patty, where 5. | 179 
Proviſo Executory and execated, | Preſcription for Common of pa- 
the difference, & | ſtare, 177: 
Privileage refpefive, 47 | Preſcription to aiſtrain for amend- 
Payment where peremptory, 49| ment ina Court Baron muſt be 
Plea made good by verdift, 5%| - not ina Conrt Leet, 183. 
Payment when upon dewand, 52| Preſcription in a goodeſtate good 
Pardon generall pleaded, 56. | . for a thing incident, though it be 
Plea to a Bond taken by the. She-| jngrant, 198, 
—_ FF ::.: 58. | Preſcription to be a Juſtice of peace . 
Payment to the Heir, and not to] where good, how naught,206.207 
the excentor where good, | 64+| Preſcription good matter, and va- 
P riviledge of an Univerſity,where| rious, ; 2154216 
mot tobe allowed, '5+| Poſſeſſion how it enters, 230, 231. 
Plene adm niſtravit 0 Plea,where Poſe Comitatus , where it may be _ 
| 77478. | raiſed. | 240, 
P ropreetor ſufficient, : $8, Q ; 
Privileage o Parl, pleaded, 92 Veen cannot be an Officer to 
Plea naught for want of traverſe, ' the King, 28 
nw $8. | Yuantity in a Declaration may be 
Primo deliberat./hall not be plead-| deftroyed by a pernomen, . 145. 
ded, fans traverſe, 105+ \ Quare ifipedit, Proceſs im 3t, 158 
. Propriety of goods cannot be in @- | Quare impedit the Fadgement 51 
| beyance, 13% | #t, | 158 
Preſcription and cuftome do differ, | Quare impedit, efſoyn in it, how 
ow, _ 3 I32.| aud for whom, © ' 159, 
Proceſſe miſawarded, where helped  Quare impedit, Iudgement in it, 
by the Statute, ' 134. | where execution ſoall be by the 
i Plea Where it ſhall be in diſcharge, - Metropolitan, I59, 
; bat not in Barr of an obligation, Quare impedit ſeverall againſt /e- 
. : 109.' verall men IG. 
Partition Proceſſe in it 56- Quod permittat. 227. 
For whom it lies, SE 7 | R 
&- 


Partition error in the firſt udg 


cal 
I 


h Equeſt, where it 6 weee ſſary, 


ment, . 157. 1.3 
Poriin in another Writ was Releaſe of Baron Where it is no Bar 
pleaaead. be. : 
Preſentment of a Clerk, by words, Rent arrear no plea in an ation * 
.Y£o00d | 162, _ Covenant, 19 
Patrons 6 moneths, 165, | Releaſe where not to be given in &- 
Propcietate probinda, IG7.| widence, 24 
2 Plea nanght, 173. | Request upon a bond what us [uffi- 
Pannell of hab,corp, amended up- | cient, | 30 


on oath, 19% Rent 
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The Table. 


Rent reſerved, where gone, 32 | return of another, _— 
Rent proportioned, - 33 Summons & ſeverance, where; 37 
Retury of a Sheriff inſufficient, 37 | Statute preferred before a juage- 
Retwrn of 21 Iurors, naught, 41) ment, where, 37, 38 
Rogue net attionable, 9 ; Superſedeas granted, where, 40 
Ricus per deceit, 54. Sabboth,” where preniſhable, 44 
Releaſe, how and where good, | Scaudall for keeping a falſe Debt- 

62.2 63] booke, abtionable, ' 4. 
R epleader awarded, 64 | Swing in a wrong (onurt , where a= 
Releaſe, where good, in reſpe@t of  tionable, Ln 4 : 
time, | 70 | Scanaall for falſe meaſures, attio- 
Releaſe of all demands, its force, 83 | mable 
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; THE READER. 


PON the ſtri@ ſuruey of Natures Produtts, 
there is nothing to he found, whether ins 
the boſome of its Canſes, or in its Singu- 
laritiesvithinthe Convexity of the = 
mriverſe, which being contemplated at an 

4 intelletFnall diftance , beyond the Ma g= 

EMS LNG _— EM uvium of our Senſes, doth not 

£2 icitate with more certainty, Nedum, 

probability , as more objequions to the Prototype of its projetFion, 
then M A N : the very Cronologie of whoſe Errors doth compute 
his Exittency, an ingratefull returze for the dignity of his Eſ- 
ſence, which numoleſted and freed from the Procacity of his 

Junior ad Inferior facuties, would have fixt him in the har- 

x201i0us Orbe of his motion, and have ſecured him, as well a- 

gainſt the ſtandall of a Planetique, as the Eccliple of his na- 

tive glory : But alas ! the doome is pa$F, Ex Athaniis in Bara- 
thrum, hee's now benighted with Tenorance , Phainomena's, 
and Veritiesz an Ignis fatuus, and a Linck-boy, are Eodem 
calculo : which condition impoſes upon him ſomething more then 

Meraphorically, the ſemblance of a Moth-flye , which is i: 

othing ſo ſolicitous, as in its owne ruine : — had Pri- 

| vation in his Judgement been the onely loſſe, hee could then have 

; andcrgone 3 but his Poco di matto, but his will, and too teo ce- 

} reows Poteſtatiuzs have Stigmatiz'd him in all his habitudes,un- 

diqueverſum, with a #vore reproachſull Sobriquet of Vella- 

cazo tefo, i» which ſhameſull ſtate, forgetting his Conftitutrue 
| Nature, and rudely breaking through his Diviſtoe difference, he 
| ſeems now to be loſt, if perchance he is not found in the confuſed 

A 2 Thickets 


YG 20- 


Cic. lib. 1. de 


Inycnt, Rher, 


—_ 


=) ants oy, 

To the Reader. 

Thickets and Foreſts of. his Genus; where meaſnring hit ations: 
( rather Auſa furoſa )*by the Cubit of his ſtrength , he giddyes* 
him{elfe into a Maze of Inquietudes, ſbutfiirg the MalefaFor 
and fudge into one Chaire, to make up the Rudale of all Trjuſtice,, 
becau'e a'! things-are Juſt, Hence was the no leſſe opportune, then 
zeedjull Venu of Cicero's Vir magnus quidem & ſapiens, 


 @&c. Hence the. bliſſeſull emergency of all Laws, the limitting 


 Repagula's. of. his 1jolenoy, and the Fuſt Monuments of his 


Depravity: Bf Hinc polydacrya, he *s yet ſo unwilling to for-. 
goe his bainefull Appetite ( Reaſons too potent Competitor ) that 
he is ſtill perjwaded ke may ſaſeiy aF without controlment; though 
like a Partridge in a Net, he finds no other Guerdon for his Buſ= 
fle, then a more bope'cſſe Ieretition : And as if be were damned. 
tobe a Tury to. himjelſe,” he will zot admit that wholeſome and. 
thriving Connce:l, hat Obedience to Laws is a much more thri-. 
wing. peice of Prudence then Sacrifice , and as much difſerenced as 
innocency, and guilt ignorant of its explation. Whence I con-: 
ceive by a juſt tit e, to keep the World from Combats, and the re- 
ward of veriue ſrom Violation,the wiſeſt in all Ages have had the 
priviledge, not onely of preſcribing , - but of coaFing the orders 
of Regiment amongſt others, who by neceſſary Complot have 
engaged for obſervance ; which ſomthing ſeems to repaire the loſs; 
get ſo, as by our Dianoeticks, we have opportunity enough to ſee, 
and like the Satyre in the Fable, to feare, our Idxated Humanit 
although in a more ſublime contemplation,it may fall out otherwiſe, 
in reſpe that the Law of Eſſences are more certaine, and of a far 
more facile direFion, then thoſe of exiſtency 3 which is ſo neceſ= 
ſarily entitu'ed to infinite Incertainty, from Approximation of 
Accidents, that it would now be an equal! madneſſe for the Go-. 
vernour to think he car, or the governed to fancie hee ſhould , 
conſtitute Laws, Adzquateto humane ahowr s ſence the wills 
of no two Sons of Adam did ever Mathematica iy concenter, nor 
were ever two humane Aftions ſhaped with parallel circumſtances ; 
which, as it feems- neceſſarily to import the deficiency of the Rule, 
ſo alſo to imply the evident reaſon of Debating and Reporting of 
Caſes inour Law : And the denoting of Limitations in that of 
the Empire; which firſt, properly are, or ( anotatione ) at leaſ# 
ſhould be, no other then Exceptions to the Rules generall, from a 
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due conſideration of individuatinfciteyniſtan | frogs 
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For of theſe enſuing Relations, for his owne benefit, whilſt yet i» 
wing, and for the good of others, who 7 zatures Decree ſhould ſee 
bis Pyre, did think, it Tanti to make his Obſervations Legible : 
There now remaines nothing, but thy Boni conſule | in which 
thou wilt oblige the Publiſher to contizne thy Freind in all like Op= 
portunities. . 
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SECOND PART OF 


BROWNLOWES 
KK 1, FOR EY 
Containing divers excellent Caſes and 
Reſolutions in Law. 


Lynche againſt Porter. 
MM3 Tex HE Plaintiffe in Prohibition ſuggeſts that hee p;vyitizion us: 


the Bishop of Loxdex, and was cyted to ap- of 23. H.8, 
peare in the Court of the Arches , and was ©: 9: 
out of the Dioceſſe of Zoxdos , without li- 
X42, Cenſe of the Biſhop of Loxdeon, againſt the 
S Statute of 23. Heyxry 8. And upon the firſt 
motion . the Court gave rule to the Defen- 
dant to ſhew cauſe. why the Prohibition ſhould 
not be granted ; and to heare the Civilians, and to conferre with 
them concerning the praiſe and expounding of the Statute of 
23. H, 8. Chap. 9. And at the day appointed, three ſeverall Civili- 
ans came into the Court,and were heard according to the former Or- 
der : and they ſay, that they uſe to cyte any Inhabitant that inhabits 
in Loxdoy to appeare, and to make anſwer in the Arches originally ; 
for the miſchief that the Statute of 23. H, 8, intends to prevent, was, * 
that thoſe which inhabite in Dioces remote from Loxdox,ſhuuld not 
be ſued here without licence from the Ordinary ; but this miſchiefe 
was not in this caſe. And Doctor Martz ſaith, that ſo it was uſed by 
the ſpace of 427. years before the making of the Statute, and then 
was complaint made thereof to the Pope, and he was anſwered, that 
it was the uſe that any man might be cyced to the Arches out of any 
Dioceſle in Zxg/and : and allo _ the Arch-Biſhop may - = 
Onit= 


inhabited in Loxdex, within the Dioceſle of oz the ſtatute 


Tynche againſt Porter. 
Confiſtory in any Dioceſle within his Juriſdition and Province : And 
alſo that the Arch-Biſhop hath concurrent Juriſdition'th the Dioceſs 
of every Biſhop as well as the Arch-Deacon. And then, if the ſuit be 
firſt begun inthe Court of the Arch-Biſhop, or the Biſhop , or Arch- 
Deacon, it ought to be there determined where it had irs beginning, 
and ſhall not be inhibited : And then it was objeRted by Cooke, cheif 
Juſtice, that the Statute of 23, H. 8. was affirmed by. Canon 94. 
And this ſheweth the agreement of the Civilians with the ſaid Sta- 
tute. And to this Dotor Mas tix anſwered , that tlie ſaid Canon 
was made in the vacaiicy of the Church-of;C anterorry , for the Sea 
of the Arch-Biſhoprick was then void : and alfo hefſaid, that the 
Arch-Biſhop of Canterbary preſcribes to hold plea of all things, and 
of all perſons in Erg/and : And the Pope hath no power to make Ca- 
nons againſt the Law, nor againſt any Cuſtome or Preſcription ; and 
far this it ſhall be void, and that ſhall not bind the Arch-Biſhop 
which is againſt the ſaid preſcription ; and alſo it ſeems to the Civi)i. 
ans, that the expoſition of the ſaid Statute being the Eccleſiaſtica!l 
Statute appointed to them : And alſo it was faid by them , that this 
detraQts from the Arch-Biſhops JuriſdiQion againſt the cuſtome of 
the Realm, and every Subje& hath intereſtin that : And alſo that 
the Biſhop takes notice,] that they hold plea of the ſaid cauſe, and 
took no exception; and that made a ſufficient aſlent, and amounted ro 
a licenſe in Law, and ſo-concluded that a prohibition ought not to be 
granted in this Caſe. (ke, cheife Juſtice ſaith, that the Miſcheife 
which the Statute of 23. H. 8. was not only to prevent the miſcheife 
that thoſe which inhabited in places remote from Lowdox,, ſhould not 
be cyte&to come to the Court of the Arch-Biſhop, but alſo togive to 
them-other priviledges, which by the Law they ought co have, that 
is.the Appealethat they looſe by the beginning of the Suit inthe Ar- 
ches ; for they may appeal from the Ordinary after the ſuit begun 
hereto the Arch-Biſhop ; which benefit is loſt if the ſuit be begun bes. 
fore the Arch-Biſhop originally : and for that the Inhabitants in 
Lendonare as well within the Miſcheife-asthe body of the AR of 23, 
H. 8. And alſo that at the making of the ſaid Canon, the Arch-Bi- 
ſhop of Canterbury which late was, had the Juriſdiction of the ſame 
then committed unto him, he then being Biſhop of Loxdex : So that 
upon the marter he was Arch-Biſhop of Canterbary, ſo that the uni- 
ty of the Sea of Canterbury ſhall not be avoidance of the faid Canon; 
and he agreed that a Canon againſt Statute Law , or Common Law, 
or any Cuſtome, ſhall not bind the SubjeR ; and agreed, that ſo ic 
had been adjudged in this Court. But he denyed that the expoſition 
of any Statute belonged to the Ecclefiaſticall Court ; for the Statute 
is meer temporall , though ir concern ſpirituall things , and ic ſhall 
be expounded according to the Rules of the common Law , fee F. 
Eaw, 


Lynche againſt Porter, 


Edw, 4. Keaſors Caſe: And ſo concludes that this ſuit was againſt 


the Statute of 23, H. 8. Forit ought to have its beginning in the 
Court of the Biſhop of Loxndoy. And this expoſition o f the Statute is 
made for the Defendant, 94. Canon, which was ex prefſly made a- 
gainſt the Court of Arches , and inflis ſuſpenſion. (-by the ſpace of 
three moneths upon the Judges which offend againſt it ) from their 
Office, and awarded that Prohibition ſhall be granted, and with that 
agreed Warburton and Foſter, Juſtices : but Walmſley Juſtice was of 
contrary opinion, that is, that no Prohibition ſhall be granted by the 
Court of Common Pleas, but in caſe where the Suit is there hanging. 

And this was objeRed alſo by the Civilians, 'And the opinion ofthe 
Judges of the Kings Bench cited to prove it , but prohibition was 
granted that notwithſtanding. And to the objection that the Arch. 
Biſhop of Canterbury may have a conſiſtory in the dioceſle of every 
Biſhop, this was denyed but only where he was the Popes Legate, and 
thenas Legate heſhall haveJuriſditionofallthe Dioceſle of England, & 
it was agreed that there were three ſorts of Legacs, Firſt ,L-gates, a La- 
tere , and theſe were Cardinalls , which were ſent, A Latere from 

the Pope. The ſecond, A Legate born , and theſe were the Arch-Bi- 

ſhops of (anterbury, Yorke, and MHents, &c. And theſe ſaid Le- 

gates may cite any man out of any Dioceſle within their Provinciall, 

then there is a Legate given, and theſe have Authotſty by ſpeciall com- 

miſſion from the Pope. ; T6, 


Daringtens Caſe. 


D Aringtons Cale , was cited before the high Commiſſioners of 
che King, for maintenance of the opinion of Browni/we, and for 
flandering ot one Mr. E/and a Miniſt.r, and alſo of the Judges of 
the Common Law , and was ſentenced, that for the firſt he ſhould 
make his ſubmiſſion before che ſaid Commiſſioners , and alſo for 
the ſecond that he ſhould make ſubmiflion ro Mr. Zlaxd, and con- 
feſſe his offenceto him , and pray thathhe will forgive him; and ſo 
for the third alſo, that he ſhould make ſubmiſſion, and that he 
ſhall be committed to priſon unrill he perform the ſaid ſentence, and 
put in ſecurity that he will not hereafter make a Relaps in any of the 
ſaid offences; and after he made ſubmiſſion for the firſt offence accor- 
ding to the ſentence, and upon complaint to this Court, Habeas 
Corpus was awarded to the Keeper of the Priſon, -in which he was 
co bring in his Body, wit hthe cauſe of his taking. and detaining , and 
he certified the cauſes aforeſaid , but not the Submiſſion ; and theſe 
werethe cauſes ofthe taking and detaining of the ſaid Daringtox , 
and it was prayed by Serjeant Nichols , that he might be delivered, 
and Coke cheife Juſtice ſaid, _ the Ordinary by the —_— 
2 av 
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Prohibition to 
the High Com- 
miſſtoners, 


Daringtons Caſe, 


Law, nor by the Statfite , De cireampete egatir, cannot impriſon 
for any offence, though it be for Herene,Schiſme, or other erronious 
' crime whatſoever , and thea by the StatureEof 5,8. 2.Chapter's, 2. 
"Scatute. It was awarded that Commiflicns ſhouſd be direfted tothe 
Sheriffs and others, to apprehendfuch which ſhould be certified by 
the tn. be Preachers. of the Hereſie ; and the Favourers, 
Maintainers,aftd abettors, to keep them in ſtrong Priſon, untill they 
will juſtifie themſelves by the Law of the holy Church: But this was 
repealed; by, 5 £4.6.-12. And 1 Eliz.. Andallo by the Statute 
of, 2 H. 4.15. It was ordained that none ſhall preach or write any 
| book contrary to the Catholique faith , or determination of holy 
Church, nor ſhall make any conventicles of ſach SeRs and wicked 
Dotrines , nor ſhall favour ſuch preachers : Every Ordinary may 
conyent before him any perſon ſuſpe& of Hereſie. An obſtinate He- 
retick ſhall be burned in an open place before the People, and this 
Statute was alſo repealed by, 25 H.8. And1 E/;z. 1. By expreſſe 
words , and then by the Statute of , 1. H. 7. 4. Power is Sivento all 
Arch-Biſhops, Biſhops, and other Ordinaries having Eccleſiaſtical 
JuriſdiQions, to commit Clarks, Preiſts, &c, To Ward and Priſon 
tor Adultery , Fornication , Inceft, or any other fleſhly  Inconti- 
nency, there to abide for ſuch time as ſhall be thought to their diC. 
cretions convenient for the quality and quantity of their Treſpas, and 

theſe were all the Statutes, which give Authority to the Ordina 
ro impriſon any man. And when the Starute of x E1iz. 1. Repealed 
the firſt two Statutes of 5 R, 2.5. and 2 H. 4.15. It was not the 
intent that theſe offences ſhould be unpuniſhed, .but the Queen 
would not leave and truſt the Biſhop, which was but a man, and 
when he is made Biſhop cannot be removed with ſuch generall and 
uncontroulable Power , and: Authority , and for that this pawer 
and Authority was transferred by the ſaid Statute of x Eliz.r, To 
high Commiſſioners, which the Queen might counterman4 at her 
pleaſure, and appoint new, and ſoit was transferred from one to ma- 
ny , and this Stature did not intend to give other Authority to high 
Commiſſioners to impriſon any -man, which the Ordinary himlſelfe 
had nor before the makiug of the Statute of 1 E/. 1. And it was not 
the intent ofthe makers of the ſaid Statute and AR of 1 Z/iz. To alter 
.any Lawes, but to transfer the p6werof one to others, and it was 
reſolved that for working upon holy dayes, the party ſhall not be 
puniſhed before rhe high Commiſſioners, in Reimores Caſe , and ic 
was alſo reſolved in Sym/ones Caſe by the Lord Azder/on cheife Ju- 
ſtice ofthe Common place, and Glazvile, they then being Juſtices of 
Affiſe inthe ſame place, that a Parſivant came with a Warrant of the 
high Commiſſioners to attach one by his Body for Adultery, in a.lay 
mans houſe,and was ſ(latn,with great deliberation and conference had 
with 


Daringtons Caſe. 


with the other Judges, that that was no Murder, but Mar-ſlaugh- 
ter, forthey conld not attach the Body of any man, but oughtto 


proceed by citation, and excommunication : Bur it was agreed that. 
they might jmpriſon for Browni/me, for that'was Herezie,, beſides, he' 
maintaind that if the King do not govern hys ſubjecs as he ought, thar: 


is SubjeQs may and ought to depoſe him; and other ſuch- abhoming- 
ble opinions, and further that he might fine for that, and he ſaid'that 
oneElyas Brown was hanged for that inthe time of the laſt Queen, 8 
for that,that it doth not appear by the return that Daringeon hath 
himſelf conformed, they could not deliver him, for they ought to 
give credit to the return, according to'g H.6.:46, beittrue or not, 
and if it be not true, the party may have his. ation againſtthe officer 
which doth it,and it was adjudged in Fs/ers Caſe in the Kings Bench 


that the high Commiſſioners may unpriſoen- and impoſe a fine for He- 


reſie and Schiſme ,'and it was alſo reſolved that Poligamy before the 
Statute of the 3. of King 7ame-, was puniſhable before the high Com- 


mifſfioners, for this was an heynous crime, otherwiſe the Statute. 


would not have made it Felony, and he Gid that 'it was agreed 
inthe time of the laſt, —_— Elizabeth, that the high Commiſſi- 
oners ſhould got meddle with any thing but only thoſe five, 
that is, Hereſie, Schiſme, Poligamy, Inceſt, and Recuſancy, and 
with no others, and it was moved that a Writ , De canſione admit- 
tends, lieth, for that they would not allow of the ſubmiſſions. And 
the Juſtices would conſider of that, andthe Priſoner was remanded, 
and itiwas adjourned. 

And at an other day it was moved by Nicholls Sergeant, that - 
the high Commiſſioners ſuppoſed,for that that the Statute of 5. EZ. 
Sives authority to the Queen, and to her heires and ſucceſſors, 
to grant Commiſſion to Viſite, Reforme,Redreſle, Order,Corre&,and 
amend, all Errours, Hereſies, Schiſmes, Abuſes, Offences, Contempts, 
and Enormities whatſoever ; and that the Commiſſioners may exe- 
cute allche premiſes according to the Tenure and effeR of the 
ſaid Letters Patents, that by that: they might fine and impriſon at 
their pleaſure. But Coke cheife Juſtice ſaid, that it appeares by the 
preamble of the ſaid Statute, that after the Statute was in -the 85, 
yeare of the Raigne of King Henry the 8. by which the ancient 
Juriſdictions, Authorities ſuperiorities, and Prehemenences, were 
 united'or reſtored to the Crown, and by meanes of che ſaid Sta-- 
tute, his Subje&s were continually kept in good order, and were: 
d sburthened of divers great and intollerable | ancad and-exaQtions, 
before that time unJawfully taken and exaced,untill ſuch time asthe 
faid Statute of 25. H. 8. was repealed by the Statute of 1. and a. 
of Phillip and Mary, which ſaid Statute of 1. and 2, of Philkp 


and. ary, ſhould be repealed and yoid, by which ir RR” = 
| Tae 


J 


Daringtons Caſe. 


the Kings SubjeRs, were greviouſly burthened with grevious 
and intolerable charges and exactions, and yet in this time of 
uſurped power of the Pope, doth not challenge that he might Com- 
mir, or- Impriſon, or Fine in any caſe, but in the caſes eſpecially 
mentioned in the laſt Caſe aforeſaid, and for that all the uſurped 
power was annexed to the Imperial! Crown, the which he called 
the clauſe of annexing, the ſecond was the clauſe of deputation, 
and this was the clauſe of the Statute, by which the Queen hath 
power to-grant Commiſſion to ſuch perſons being natnrall borne 
Subjeas , as her Majeſty, her Heires, or Succeſlors, ſhall thinke 
fir, to Exerciſe, Uſe, and Execute, under her Majeſty, all manner of 
Juriſdions, Privelidges, and Preheminences, in any wiſe touching 
or concerning any ſpirituall Juriſdition in all her Majeſties Do- 
minions, and to Viſit, Reforme, Redreſſe, Order, Corre, 
and amend. all ſuch Errors, Hereſies, Schiſmes, Abuſes, Offences, 
Contemps, and Enormities | whatſoever, which by any manner 


ſpirituall or Eccleſiaſticall power,authority, or Juriſdiftions, can or 


may be lawfully Reformed, Ordered, Redreſſed, Corre&ed, 
Reſtrained: or amended, and the third he calleth the clauſe of 
execution, by which power and authority is given to the Com- 
miſfioners to Exerciſe, Uſe, and execute all the premiſes according 
to the Tenure andeeffeR of the ſaid Letters Patents. And it ſeems 
it was not the intention of the Statute,to giveany power to theCom- 
miffioners, which was not given to the Queen by this Statute, for 
the clauſe of deputation fhall not be more ample then the clauſe 
of annextion, and then theclauſe of execution refers to the firſt too 
clauſes, as it appears by the words of that- (that is.) co uſe ane 
execute all the premiſes according tothe ſaid Letters Patents, and 
the premiſes are expounded by the firſt clauſes, that is, Errors, 
Herelies, Schiſmes, &c. And the ſaid Letters Parents, refer ali 
Letters Patents before mentioned, where the perſons are appointed 


to be naturall borne Subjeas, and the materiall manner of Juriſ-. 


ditions, Priviledges, and Preheminences, Eccleſiaſticall, Siprituall, 
and to Viſit, Reforme, Order, Redreſſe, Corre&, and Amend, all 
ſuch Errors Herefies, &c. Which by any manner of fpirituall or 
Eccleſiaſticall, Power, Authority, or Juriſdifion, can or ma 

lawfully be Reformed, Redreſſed, Ordered, Corrected, Reſtrained 
or Amended, &c. So that it cannot be intended that they may 
proceed in any other forme, but only according to the Eccleſiaſt;-' 
call power and Juriſdiction and no other, for otherwiſe they may 
Fine, Impriſon, and ranfome any man at their pleaſures, which was 
never intended by the makers ofthe ſaid Statutes. But only co tranſ- 
fer the Power .and Authority,which at that time was in the Bi- 
tops, which then were Papiſtes ro the high Comiſſioners ; the 
| which 


I 


Parkers Caſe, Penns Caſe. 7 


whichthe King may alter at his pleaſure, and ſo he cannot the 
Biſhops, for they are nor-diſplaceable after their conſecration, 


i Michaclmas, 9. Jacobi, I'610. iz the Common Place. 


| Man was cited before the High Commiſſioners for Poligamy. »: ”* 
which was agreed tb be a cauſe examinable & puniſhable 4 Py —_ 
and upon examination of the Cauſe, the Defendant was acquit., and 
yet he was cenſured to pay coſts, though that he was acquitted of the 
Crime : and this Court was moved for a Prohibition, and it was de- 
nyed ; for they may hold plea of Principall, and then Prohibition 
ſhall not be granted for the acceſlary : and the Lord Coke ſaid, that 
they have juſt cauſe of lawfulneſſe of puniſhing the offence , though 
they have not juſt cauſe of the Deed, and peradventure it was very. - 
ſuſpitious that he was guilty-, and for that he hath only. God for his 


revenger., 


Parkers Caſe. 


MPHree were cyted to appeare inthe Court at Cheſter for Tenths, Projitirign. 

| and treble damages demanded : and alſo in the Libell it is ſugge- 

ſed, that the Land is barren, and vety unfruitfull, and Prohibition /9* 7robibi- 

was awarded againſt thoſe joyntly ; and yet it was agreed, that they *;.;1, _ ſever 
. We 


ought to count upon the Prohibition ſeverally, 


Penns Cafe. 


P* »n Parſon of Ryton in the County of Warwicke, ſued for. Tithes Prohibition up- 
in the Eccleſiaſticall Court before the Ordinary , and the Defen- 9# the ſtature 
dant here pleads that the ſame Parſon was preſented upon a Symoni- of Symonyyip02 
call contra, 4nd for that his Preſentation, Admiſſion, and Inſtituti. = ſtat, of 31. 
on were void, by the Statute of 31.:E/;z. 'And-the Symony was for bs 
chat , that it was agreed between the 1aid'Parſon and another man, 
that was Brother to the Biſhop of Lichfield and Coventry , who was 
Patron of the ſame Church; That if he ſhould procure three ſeverall 
rants of three ſeveral] next avoydances, to them ſeverally granted, 
to ſurrender their ſaid ſeverall grants, and procure the ſaid Bifhop to 
preſent him when the Church became void (that being then full of 
an old Parſon being deadly ſick ) that he would'make to him a leaſe of 
parceli of the Tithes of his ReQory : And the brother of the ſaid Bi- 
ſhop procured the {aid Grantees to ſurrender their ſeyerall-grants ac- 
cordingly ( the. Church being then full.) And alſo after when the 
Church became void , he procured the ſaid Biſhop to preſent him ac- 
cording to the firſt contra, and thenthe ſaid Pen made a leaſe to 
him 


©. 


Prohibition ups 
0n the Statute 
of ,32 H. 8. 
for the diſſolu- 
tion of the Ho- 
ſpitall of Saint 
ohns of Fe- 
ruſalcs. 


Hutrey againſt Boyer. 


him ofthe Tenths, and after ſued others of his neighbours in the 
ſpirituall Court for tithes, who pleaded the ſaid Symoniacall con- 
trat, and here N;cholls Serjeant ſuggeſted , that the Judge Ec- 
cleſiaſticall would not allow ofthis Plea there, but the Court would 
not give credit to this ſuggeſtion, but ſaid , that if the Eccleſiaſti- 
call Court make expoſition of the Statute of, 31 H. 8. Againſt the 
intent of it,that thenthey would grant aPr@hibition,or if they ſhou 

in verity deny to allow of this Plea,and for that adviſed him that his) 
Clyent might offer this Plea anothertime to them, an1 ifthey denys+ 
ed to grant that, they would grant a Prohibition. ' 


. Hurrey againſt Boyer. 


| on Prohibition awarded in the ſpirituall Court for ſtay of a Suit 
here for tithes of Lands which were the poſſeſſions of the Hoſpital 
of $. Johns of Fern/alem, upon ſuggeſtion that the Prior of the ſaid 
diſsolved houſe of S. 7ohxs had this priviledge from R owe which was 
by diverſe Councells and Canons, thatis, that the Lands of their 
Predeceſſors which by their own hands and coſts they did till, they 
weretied to pay no tithes, and then by the Statute of 3x H, 8. chap. 
18. Of diffolations which was pleaded, but agreed that this Hoſpitall 
was not diſſolved by this A&-but by a ſpeciall at made, 32. H.8. 
chapter 24. By which their Corporation and Order was diſſolved , 
and their poſſeſſions given to theKing,with all the Priviledges and Im- 
munities belonging ro that , and the King granted that to the Plain- 
tiff in the prohibition, - and ifhe ſhould hold them diſcharged of pay- 
ment of Tithes , was the queſtion; it was urged by Hayris Serjeant 
that this Immunity was annexed to the corporation of the Prior and 
his Brethren of the ſaid Hoſpitall, and that that was determined 
by the diſſolution ofthe ſaid Hoſpitall, and doth not come to the 
King, and he faith, that ſo ithath been adjudged in the Kings Bench, 
againſt the Booke of 10. E/iz. Dyer 277. 60. 2. Coke the Biſhop of 
Winchefters Caſe 14. B. And the Arch-Bifhop of Canterbaries Caſe , 
47. B. And 18. Eliz: Dyer 349. 16. And he ſaid, that it was not given 
to the King by the Statute of, 31 H.8. of diſfolutions, for that was gi- 
ven by aRof parliament, and this was not intended by the Statute of 
31.1.8. Asit appears by the Arch-Bifhop of Canterburies Caſe : Ni- 
choks Serjeant argued to the contrary : And he cited a Cannon 
made by the Councell of fag. and another made by 1nnocent 
the third, In the year 1215. And diverſe others, and alfo 
che Statute of, 2. Hey. 4. 4. And 7 Hen. 4. 6. And he faid 
that the Pope had Authoricy amongſt ſpirituall men, and mighc 
grant to them freedoms of ſpeciall things ; and he ſaith,that if Land 
be diſcharged of payment of Tiches by preſcription of not tithing, 
and this Land came to the King, yet this priviledge remainies, and 
alſo he urged, rhat theſe priviledges are given to the King by the 

Statute 
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Part IT, Forde verſus Pottroy. 


Statute of , 31 H. 8. Of diſſolutions, by which all Hoſpitaſls, as 
well diſſolved, loſt, ſurrendred , granted, or , ec. To the King 
as thoſe hoſpitalls which $should be diſſolved, loft, &c. And by 
this the poſſeſſions , lands, &c. are given to the King in the ſame 
plite and caſe, as they were inthe hands of the hoſpicallers them- 
ſelves; and he affirmed the Booke of 10. Eliz. Dyer 277. £0; 
To be good Law, and the Archbiſhops of Canterbaries caſe 2 {oke 
47. b. and the Biſhop of wincheſters caſe 44. b. and 18. El;z. 
Dyer. 349-16. andalſo the words of the Statute of 32, H. 8. 24. 
gives to the King, not only the mannors, houſes, &c. but alſo all 
Liberties, Franchiſes, and Priviledges, of what natures, names, or 
qualities ſoever they be, appertainingor belonging to the ſaid Religi- 
on or the Profeſſors thereof, by which he intends that this freedome 
to be diſcharged of tythes, and ſo concludes that the Prohibi. 
tion 5}all ſtand, ſee the reſt after, Eafer 9. Jacobi. ; 


Forde verſus pomroy. 


Pon a Prohibition the caſe .was - this. An unmaried woman 

being proprietc:r ofa Parſonage,  tooke to a Husband, aPariſh- 
oner within the Pariſh, ſer forth and devided his tythes, and thoſe 
immeadiatly tooke backe, and the Husband alone fued for the 
treble value, according to the Statute of the 2. Ed. 6. And two 
points were moved. Firſt, if that were a ſetcing forth within the 
Statute, and by the Court that it was not, and ſo hath been ad- 
judged in 4 3. and 45. of E/iz, and 1. Jacobs, If the Husband may 
ſue forthe treble value without naming his Wife, and to that the 
Court would be adviſed, for though, that the Husband may 
ſue alone where a thing is perſonall, for which he ſueth, as the 
bookes of 4. £4. 4.31. 7. Ed. 4. 6, 15. Ed. 4.5.and 11. are; yet 
where the Statute ſaith, that the Proprietor ſhall have ſuir tor 
the not ſetting forth, 8c. The Husband is not intended Proprietor 
as the Starute intends, but the Wife, and for that the Wife ought 


£9 joyne, ſee more. 


IWaggimer and Wood, Paſche 8. Jacobi, iz: the Kings bench, 


VAJ Geeirer ſued Food inthe Court of Requeſts, for that, that 
/ Wood had eſtopped his way,and in the Bill of complaint, there 
was no expreſle of theplace, the County, nor to. what- place the 
way did lead, and for that it was demurred tothe Bill - there. 


And notwithſtanding they ordered the defendant Woed to anſwer, 


and the Atturney came and I the Court for a — 
a 


— 


For not ſetting 
forth Tythes. © 


Huſband ſut 
only, 


Prolabiion ts 
the Cort of 
Requeſts, 


Againſt 4 For- 
remmer for Or - 
waments for 
the Church aud 
for Sextons 
Wages, 


WUdnraly, 


Glover and Windham — _ Part IT, 


and it was Pranted to him, for they could not determine the 
right of a way. 


Glover and Wendbam, 


HE vayu of Grayes Inne, moved the Court for a Prohibition, 
and the cale was this. A man dwelling ina Pariſh, that is, 
Dale, hath land in his occupation in the Pariſh of Sale, the War- 
dens of the Church of the Pariſh of Sale, and other the Pariſh- 
oners there make a Tax, for the reparation of the Church, for 
Church ornaments, and for Sextons wages, amounting to the ſum of 
231. And the Tax of the Church being deduQed, commeth but 
to 31. only. And now the forreigner which dwells in Dale, is ſued 
in the Court Chriſtian, by the wardens of the Church of Sale, 
for his part of the Tax ; and he praies Prohibition : and Henan 
faith he well agreed the caſe of 7efferies 5. Coke, that he ſhould 
be charged if this Tax had been for che reparation of the Church 
only : for this is in nature reall, But when that is joyned with 
ether things, which are in nature perſonall;; as ornaments of the 
Church , or Sextons wages, with which as it ſeems he is not 
chargable, then Prohibition lies for all ; Flemming cheife Juſtice ; 
and williams Juſtice, thought fir that he ſhould not have a 
Prohibition: for as well che reparations of the Church as the 
ornaments of that, are meerely ſpirituall, with which chis Court 
hath nothing to do, and: Flemming ſaid, that ſuch Tax is not any 
charge iſſuing out of Land as a rent, but every perſon is taxed 
according to the value of the land, but Yelverrox and Fenner to: 
the contrary, that a Prohibition did lye ; for the ſame diyerfity 
which hath been conceived at the Barr; and alſo they ſaid thar 
he which dwells in another Parish doch not intend to have be- 
nefit by the ornaments of the Church, or for the Sextons wages , 
and for that it was agreed by all , by the cheif Juſtice ; /11- 
liams, and the others, that if Tax be made for the reparation of 
Seates of the Church, that a forrainer ſhall not .be taxed for rthar, 
becauſe he hath no benefit by them» in particuler, and the Court 
would adviſe. 


Michaelmas, 8. Jacobi, iz banco Regis. 


" JEnry Yelverton moved the Court for a Prohibition to the Admi- 
alry Court : andthe caſe was, there was a bargain made be- 
tween two Merchants in Fraxce; and for not performance of this bar- 
gain, onelibelled againſt the otherin the Admiralty Court. And up- 
oathe Libel! it appeared that the- bargain was made in arceliis in 
France. 


Part II, Weſtons Caſe. I 


France, and (0 not upon the deep Sea ; and by conſequence the Conre 

of Admiralty had nothing to dv with it, and F/emwwing cheife Juſtice 

would not grant Prohibition ; for though the Admiralty Court hath 
nothing to doe with this matter, yet inſomuch as this Court cannot 

hold plea of that (the contra being made in Fraxce ) no Prohibi- 

tion; but Telverton and Williams, Juſtices, to the contrary ; for the 
bargain may be {appoſed to be made at Harcellis.in Kent, or' Nor- 

folke, or other County within Zxgland, and fo tryable before us : and # 
it was ſaid, that there were many preſidents to that purpoſe, and day — 
given to ſearch for them. Note , upon a motion for a Prohibition ; Tithes,” 
that ifa Parſon contraR with me by word, for keeping back my owne 

tithes for 3. or 4, years, this is a good bargain by way of Retayner ; 

and if he ſue me for my Tithes in the Ecclefiaſticall Court, I ſhail 

have aProhibition upon this Compoſition. But if he grant come the 

Tithes of another, though it be buc for a yeare, this is nor good, un- 

leſſe it be by Deed, ſee afterwards, 


Weſtons Caſe. 


Hm hath a Ship taken by a Spanzard, being Enemy , and, 
a moneth after an Engliſh Merchant with a Ship called iittle R5 
chard, retakes it from the Spanyard, and the owner of rhe Ship ſueth 
for that in the Admiralty Court. And Prohibition was granted, be- 
cauſe the Ship was gained by Battaile of an Enemy, and neither the 
King nor the Admirall, nor the parties .to whom the property was 
before ſhall have that, according to 7 Ed.4. 14.See 2.and 3.Phillip 
and Mary, Dyer 128.6. 


Michael. 8. Facobi. 1610, in the Kings Bench. 


A Man ſues an Executor for a Legacy in the Spirituall Court, Prohibition. 
where the Executor becommeth bound by his deed obligatory 

to the party, to pay thatat a certain day, befo1e which this ſuit was 

begun in the Spiritnali Court ; and the Executor moved for a P roh:- 

bitios, and it was granted, for the Legacy isextin& : bubby 7/:/hiams, 

ifthe Bond had been madeto a ſtranger , the Legacy is not extinQ, 

Fenner ſeemedthat it was ſo, | 


dmnyaltys 


Hillary, 1610. 8. Jacobi, in the Kings Bench. 


_ - Robotham and Trevor, 
tTHe Biſhop of Landaff granted the' Office of his Chancellor-ſhip D—_ 
.to-DoRor Trevor, and one Griffin, to be exerciſed by them, 4 right of Office, 
2 ther 


wa - — 


I2 


Probibicion: 


Robothame and Trevor. PartITI. 


ther joyntly or feverally:and it was informed'by Serjeant N3cols,that 
Dr. Trevor for 350}. releaſed all his right inche ſaid Officeco Griffin, 
ſo that Griffin was the ſole Officer, & after died : and that after thar 
the Biſhop granted the ſame Oftice co one Robortham, being a Praciti- 
oner in the Civil Law, for his life : And that Doftor Trevor ſurmiſing 


thac he himſelfe was che ſole Officer by ſurvivor-ſhip, made DoRor 


Lloyd his Subſtitute to execure the ſaid Office for him , and for thar, 
that he was diſturbed by Robotham, the ſaid DoQor Trevor being 
Subſticure to the Judge of the Arches , granted an Inhibirion to inhi- 


| birethe ſaid Robothams for the executing of the ſaid Office, and the 


Libetl contains, That one Robotham hindered and diſturbed DoRor 
Lleyd, ſo that he could norexecute the ſaid Office. And againſt this 
proceeding inthe Arches, a Prohibition was prayed , and day was gi- 
ven to Doctor Trevor to ſhew cauſe for why it ſhould not be gran- 
ted : And they urged that the Office was ſpirituall, and for that the 
diſcuſſing of the- Right of that appertaineth to the Eccleſiaſtical} 
Courts : But all the Judges agreed, That though the Office was Spiri- 
tuall, to the exerciſing of that, yet.to the Right it was Temporall, 
and ſhall be tryed'at the Common Law , for the Party bath a Free- 
hold in this, fee 4. and 5. of Ph:/. and Mary , Dyer, x52. 9. Hunts 
Caſe, for the Oftice of the Regiſter in the Admiralty, and an Aſſize 
brought forthat : and ſo the cheife Juſtice ſaith, which was adjud. - 
edin the Kings Bench, for the Office of the Regiſter to the Bishop of 
Norwich , between Skinner and Aſynga, whichoughrt to be rryed 


| atthe Common Law. And ſo Blackleeches Caſe, as Wavrbertonaich, 


in this Court forthe Office of Chancellor to the Bihopof Glowcefter, 
which was ail one with the Principall caſe, . . And they ſaid that the 
Office of Chancellor is within the ſtature of Edw. 6. tor buying of 
Offices. And #arberton alſo cited the caſe of 22. H. 6. where action 
upon the caſe was maintained, for not maintaining of a Chaplain of 
the Cliamber in the private Chappel of the Plaintiff very well,though 
it was ſpirituzH , for the Plaintiff hath inhericance ia that. Bur if ic 
had been a parochial Church, otherwiſe ir shall be for the infiniteneſs 
of the Suits, for thenevery  Parishoner may have his ation. And ſo: 
in manner of Tything, the preſcription is temporall , and: this is: the 
cauſe which shall be cryed. at the Common Law, and Prohibition:was 


granted according to the fiſt Rule. 


Hillary 8. Facobi, in the Common Bench, 


A NAttorney of the Kings Bench was ſued in the Arches for a Le- 
: A gacy, being Executor, aSit ſeems, and it was urged that hee in-- 
| habited 


Part1T. Governors of Trinity Houſe againſt Boreman. ;f 


habited in the Dioceſs of Peterborough : And for that, that he was 
here remaining in Loxdex in che Tearm time,he was ſued here,and up- 
on that a Prokibition was prayed, and it was granted accordingly ; 
For as the Lord Coke ſaid, Though that he were remaining here, yer 
he was reſident and dwelling within the Juriſdiction of the Biſhop of 
Peterboroxgh;, and he fail that if one Lawyer cometh and remainerh 
during the Tearm-in afi-Inne of Court, or one Attorney inan Inne of 
Chancery, bur dwelleth inthe Cotintry inanother Dioceſſe, he ſhal 
not be ſued inthe Arches, ; 


Maſter , Brothers, and Governors of Trinity Houſe 
. againſt Boreman, _ FEW ev, 


He Maſter, Brothers, and Governors of Trinity Honfe ſae in the Admiralty for 
Admiralty Court one Boreman, for that, that where Queen E1;- ſtaymg ſbips 

zabeth by her Letters Patents under the great Seale of England, bear- {07 Bailaft, 

ing date the 36. yeare of her Reign, ha graptey to them the balla- 

ſting of all Ships withiri the Bridg of Z4nden and the' Sea', and that 

no Ship ſhall rake any ballaſt of any/other'but of them : And forthar 

that the ſaid Borewas hath received' Ballaſt of another within the 

place aforeſaid ; hee was ſued'in the Admirakty Court. And upon 

that Prohibition was prayed ; and day being given to hear both par- 

ties , the Maſter of /7-#ity-ho#ſe came into the Court, and the 

Judges demanded of hift fofwhatend the ſaid Suit was there begun, 

if it were to have the Defendant in Priſon, or to have recompence, or 

for.other purpoſe. But he:could not give any anſwer to that : & upon 

that the Judges ſaying, that the place being alleadged to be at Rat- 

cliffe, is withinthe body of the' Coumy without queſtion, 'and for 

thatefor the place, ſha} be tyyed'at che common Law;'' Secondly, the 

Great' Seale and'Letters Patents of the King ſhall be expounded accor- 

ding: to the courſe of the common Law , and the Admiralty cannot 

puniſh' by Impriſonment., pecuniary puniſhment], rior otherwiſe, 

Thirdly'; the Letters Patentsare void, for, for that one charge is 

raiſed'upon the Subje@'for the private gain of this private houſe ; for 

they would not'ballaſt anyShip under-2'd. for every ttin'of Ballaſt - 

But if the Lerters Patents have been made for publique good, perad- 

venturethey had been good, but a Prohibition was granted. Note 

that:the ſaid Borewan was a Dutch-man, and his two Ships were arre- 

ted ani ſtayed'by the Admiralls Warrant our of the ſaid Court, fo 

that hewas inforced to find fureties to anſwer to the ſaid ſuit, before- 

he could:have his Ships ar:liberry, 


Hunity 


I 


High Commiſſi- 
ones and their 


Part TIT, 
| | - Huntley againſt Cage.) 
H* ry Huntly was Plaintiff inthe high commiſſion Court againſt 
L L ary Clifford Widdow Defendant , Huntley pretends that he 


power in Mini- was contraQted to the Nefendant, and upon,that complaines to the 


[tring Osth 
and taking ob- 
ligation, 


high Court of Commiſſioners , -and that ſhe would marry her ſelf to 
Cage, 'and uponthat the Arch-Biſhop then did grant a Warrant to a 
Purſivant to atrach (age, and the ſaid ary Clifford, and upon that 
they were arreſted by force of the ſaid Warrarit,and upon that they 
were committed. to-Priſon ,and being. impriſoned, an obligation of 
2000l.was taken by the ſaid Commilſtioners of the ſaid A7ary (if- 
ford, by which ſhe was bound to the King with condition,that ſhe 
ſhould not marry her felf,qor contract to any other, untillthe' ſame 
ſuit was determined in the ſame Court,and alſo to appear before the 
Judge of the Arches within nine. dayes,, after notice of that gi- 

ven. - - | b vid. 091951 390110. 9159 » 3.935% 
And then being:dwelling in Helbory, after thas.Sir. #7iHiams Arms 
ſtredder obtained the (aid obligation of the, King,,..prerending thar 
that was forfeited ;. for that ,- that theſaid {ary Clifford had mats 
ried her ſelf to Cape, before that the, ſaid ſuite was ended and deter- 
mined. And upog that the ſaid;Iary Clifford was another. time ci- 
inſt her: Ex gffici®) by Ser/e che Kings-Praftor, alſo had: the 4rh 
Setf a ache forjeitures which. grew to the King by —_ 
of the Eccleſiaſticall Courts; and then was articled againſt her ; firſt, 
that she was marryed or contracted to Cage, &to that she-tefuſed to 
anſwer,for that,that it was the dire queſtion upon which theforfei- 
ture of the Bond depended, and; then this Article was referred to 
ſome Docors., who: upen conſideration ſeemed ithat the Article 
ought to be refoimed, and upon that, the.. Article was made 
that 5h: lived ſingle and unmarried in-a houſe with the faid 
Cage, which. was as much as the firſt, for ghee could not make any 
direct anſwer to-that , without diſcovering whether the Bond were 
forfeited or not , and upon. all this matter a; Prohibition was prayed 
tothe high commiſſion Court, for the ſaid Aary. Clifford.: And 
all the Juſtices, that is, Coke cheife Juſtice, Walmeſley, Warbur- 
ton and Foſter agreed that the Obligation was void;for that it was tw» 
ken bydureſſe;of impriſonment ,for they can not\.imprifors any, 
Secondly that they-ought not to examine any. nian upon 4s oath; to 
make him to betray himſelf, and to.incur any penalty pecubiary ot 
corporall, and Fofer cited a Judgment in the Exchequer, in Ralph 
Bowes-Caſe , where an Engliſh Bill was exhibited againſt one for 
bringing into Emg/and, Cards without licenſe, and one which had a 
| | Monopo- 


N 


Part IT. Huxtley againt Cuze. 


Monopoly upon that exhibited the aid Biy,,- and upon that the De- 

fendant demurred in Law upon that, and it was agreed that the De- 
fendant ſhall nor be compelled to anſwer to that upon his Oath , for 
that, that he had then. incurred the: danger of a penall Statute. 

Thirdly that they cannot take any obligation, by which a man ſhall 
be bound to appear in another Court., but only in. the Court where 
the obligation is taken, no more then the Judges of. this Court may 
take obligation of any man to appear before rhe Councell in the 
North: And Walmeſley alſo ſeemed, that theſe high Commullioners 
ought to meddle only with things ot the moſt high nature , and nor 
of things whick concern Matszimome, and the ordinary Juriſdiction, 
and Coke ſaid that the high Commiſſioners cannot meddle with any 
civil cauſes betwixt party and party, as keeping back tithes, or not 
payment of a Legacy, and lawfullaeſſe of Marriage , but the cauſes 
with which chey intermeddle ought to be criminall , for otherwite 
they diſſolve all ordinary Juriſdiction, and by their ſentence every 
man ſhall be concluded, tor he cannot appeal nor have any other re- 
medy , andalſo he ſaid that incivill cauſes, the high Commiſſioners, 
cannot ſend a Purſivant to arreſt any man by his Body , tor that 
was adjudged in Emmptons Cale, 42. Eliz. By Ander/on and bis 
comparyon, Judges in their circuit in the Coutty of Northampron , 
with conference had with @l the Judges of England, where the cale 
was , a Parſjvant having a warrant to arreſt rhe body of one for 11» 
continency, and to have him before the high Commuſlioners , and a. 
Conſtable came in aid ofthe ſaid Purſivanc in Execution of his wat- 
rant , and was ſlain, and was adjudged as before, that it was no 
Murder , and the reaſon. was, for that, that che high Commiſſioners 
cannot award any warrant or proceſlero arreſt the Body of any man, 
bur if the warrant had beenlawfully awarded , it was agreed thar it 
ſhould be murder , but as this caſe was, it was reſolved ro be bur 
Man-flaughter, andalſo he faid they cannor take in civill cauſes , 
where they have no Juriſdition, but in criminall cauſes where they 
have Juriſdiction, it ſeems chey may take obligation as the caſe re- 
quires, 

But he wonld nor diſpute that. nor affirm nor diſafiirm ic . bur as: 
the principal; caſe was,the obligation was made by Dureſſe, and fo it 
maybe avoyded,and alſo he ſeemed that they could not examine any 
Jay man upon. his Oath , But tn cauſes Macrimoniall and Teſtamenta- 
ry, and he faid thar ſo was the common Law before the making of 
that Statute of Articulis clers. as it appears by a Canon made by 
Ottamon Which was a Legate ef Latere from the Pope inthe 22 H. 
3. and Canonicall, by which is recited, that where ſuch were drawn: 
in length, becauſe thar lay men were examined upon their Oathes,and: 
zherfore it was provided that lay men. ſhould þe examined upon thei£ 

oathes,, 


T6 - &ymonus againſt Greeme, -- Part IT, 


Oathes, aſchongh it did not concerncauſes Teſtamentary-nor Matri- 
moniall,the cuſtome of EZng/and to the contrary thereof notwichſtan- 
_ ding, ſee Fitzherberts Natura breviun 41.4. Cromptons Juſtice of 
Peace fol. 5 9. b. Regiſter 36,6, and Hyndes Caſe 18. Eliz. or the 
Margin in' Scrogs caſe Dyer 175. b. So alſo Lamberts Juſtice of Peace, 
that choſe things are to be given-in Charge by the Juſtices of Adliſe , 
and (Coke faith that the Writ in che Regiſter was framed before che 
Statute of Articalicleri. And alſo he cited one Lees Caſe, who was 
committed for hearing ofa Maſle, and refuſed to be examined upon 
that upon his Oath, and had a prohibition, and ſo he agreed that a 
Prohibition ſhould be granted, and upon that it was awarded ac- 
cordingly. _ R.> | 
Note that- a Prohibition -was granted to the high commiſſion 
Court, for that, thatthey examined the lawfullneſſe of a Marry- 


age. | 
Symonds againſt Greene, 
Ote one ſuit was before the high Commiſſioners, and 15, 
High Commis : were brought by Purkvants before them, for that that they were 
fron Clan- preſent at a Clandeſtine marraige, and it was urged, that this 


deftexe marii- 92s not to be puniſhed, by any inferiot O dinary, in any of their 

"ate conliſtories ; for the contraft was made- in the Dioceſſe of the Bi- 
ſhop of Worceſter, and the marriage in the Dioceſſe of Glocefter, 
and the Preiſt which married them, inhabited in the Dioceſſe of 
Oxford. And yet Prohibition was awarded, and the Juſtices were 
of the opinion, that every, of them, for which the Purſivane 
was ſent, might have an action of falſe impriſonment againſt him, 
for they cannor uſe any other proceſle but cytation only, | | 


Admirall Court, 


Admiralty Nee that it was urged by Hanugton, that the intent of the 
Conrt,iif a Statute Of T3, R,, 2. chapter 5. Was not to Inhibite the Admi- 


thing doxe be ral Court, to hold Plea of anything made heyond Sea, bur' only 


yoad Sea ſpall of things made within the Realme, which pertaines to the'com- 
be there tried, 


mon Law , and is not in prejudice of the King or common Law, if 
he hold plea over the Sea; and that this was the intent of the 
Statute appeares by the preamble, Buc ro chis Coke faith, that the 
office of the Admirall was an ancient office, though it hath been 
otherwiſe conceived by ſome, for he hath ſeen Records and Libells 
and proceedings in the time of King Johx, where he was called 
Marina Anglie, in the time of Z4.3. Andalſo he ſaid that the words 
ofthe Statute are in the. negatiye. That 1s, that the Admirall nor 
his Deputy, doe not mieddle from henceforth of any thing _ 
within 


Part IT. Admirall Conrt, | 17 


within the Realme, but only or things done upon the' Sex ; and 
he ſaid that it was adjudged in one rights caſe, that a thing 
made atConſtantixople ſhall notbe tried in the Admiralty, for tcought 
to be made upon the deep Sea, otherwiſe they shall hold no trial 
of that, ſee 48. or 50. of Ea, 3. 2E4.2 F, obligation, and ifa man be 
flaine or murthered beyond Sea, the offender shall not be punished 
in the Admiralty: walweſly and Warbarton Juſtices , agree, 
that ifathing be done bevel the Sea, and may be tried by the 
common law, there the admirall Court shall have no JuriſdiAion. 
But if an obligation beares date beyond Sea, or be ſo locall that 
it cannot be tried by the common law there, if the Admirall hold 
Plea of that, Prohibition shall not be awarded, for it is not to the 
prejudice of the King, nor of the common law. But ifthe party 
can have his remedy by the common law, the common law $hall 
be preferred. And if at the common law one matter comes in queſtion 
upon 2 conveyance, or other Inſtrument made beyond Sea: accor- 
ding to the courſe of the civill law, or other Jaw of the Nations 
where it was made; the Judges ought to conſult with the Ci- 
vilians or others which are expert- in the ſame law; and accordin 
co their information, give Judgement, though that it be made in fuck 
forme, that the common law cannot make any conſtrucion ofit. 


Michaelmas 8. Jicobi 1610. in the common Bench, 


Fa Parſon'agree & contra withme,that I ſhall keep back my own Agy22me 55 
Fiiches if that be made after that Ihave ſown my Corn,and forthe ward # 
ſame year only,this shal) be good:andifthe Parſon ſue in the ſpirituall 94k vibes, 
Court for tithes ,I shalFhaye a prohibition ; bur if it be{for more years 

then one or before the Corn be ſowed, this sball not be good, by Coke 

and Foſter againſt wWarberton, and Coke ſaid it was adjudged 

inthe Kings Bench in Parſon Boothes Caſe , that a contrat made 

with a parishioner for k-:eping back of his tithes for ſo many years as 

he shall be Parſon , wasnot good ,and fo it was Yellowes Cale here al- 

ſo, bur it was agreed by themall, that ſuch a contraR{or agreement 

-for the tithes of any other was void, but only of the party himſelf, 

which was party to agreement, and that ought to be made by way of 

keeping them back. See before, Eaſter 8, of Zames, See 20 H, 6, and 

the 21. H. 7.21.6, 


Paſche 1611. 9. Jacobi in the Common Bench, 
Y 0? comme was upon a motion to haye a Prohibition to the bow "= _ 
Preſident and Councell of Wales , if that shall be granted with- — —_ 
out action hanging. And Coke cheife Juſtice ſaid,that the Record 7, 48jon bax- 
ofthe book: of 38, H.s. agreed with -_ Report, and is —_— vinge 
- 0 
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hn Priſett, and 2: Ed. 4. Is adjudged in the point; but yer 
{ adviſed that there ſhall be information. almeſley Juſtice. ſaid 
that this is no aRion. But Coke, Fofter, and Warbarton ſaid, that. 
it is an action fufficient, upon which-a Prohibition ſhall be granted , 
and Coke faid, that if they hold Plea of a thing, out of their 


Inſtructions; he would grant Prohibition-without aRion hang- 


ing. But if they proceed in erronions -manner, in a thing which 
iswithintheir Inſtrutions, he would mot grant Prohibition with-- 
out action hanging , or Information. 


| Sir Wiiliam Chanceys Caſe. 

"Ir wiliam Chancey, was cited before-the Ordinary. of thie- 

)Diocefſe. of Peterbrowgh, and ſentenced to do Pennance for 
Adultery zand this he commured, and after that he lived in Adul- 
tery;with-one in his houſe, and had two Baſtards by her, and con- 
tinued in. Aduſtery- with her for many yeares: and for that he. 
was cited before the high Commiſſioners, and for that, that he 
would not allow his-wife competent allimony; who. had ſeperated. 
himſelfe from her 'company, in. reſpe& that he livedin Adultery , 
as aforeſaid; and for that , "that he: refuſed to become bound. 
to performe the order and the-ſentence ofthe high Commiſſioners, 
he was committed-to. the Fleete, aud he. praied Habeas Corprs- 
for his Inlargement ,iand alſo a Prohibition to be direReC to the 
high Commiſſioners; and it was moved by N:cho/ls that fining is 
not Juſtifiable by the high Gommiſioners no more then mars Bo 
ment ; he ſayd that he was cited out of his. Dioceſſe againſt the 
Statute of 23. A. 8. The which Statute is commanded to be put 
in execution by the Stat. of 1-E/. Secondly, the offence that is Adul- 
try, is not an Enormiouscrime, and for'that ſhall not be puniſhed by: 
the high Commiſfioners, as it appeares By the Statute of 1.Z/.But by 
the Ordinary. Thirdly,the high Commiſſioners by the Stat. of c E/. 
ought to obſerve the ſame courſe and order in their proceedings.thar 
the Qrdinary ufed before the making of the Statate of 1.E/. &4iThar 
they could not fine nor Imprifon. Buthe agreed that theStature'1 H.7 
gives authority-to the Ordinary-to Impriſon for Adultery, bart then: 


the perſon ought to be Eccleſiaſticall,ſothat he agreed, if Sir F/illiams. 


Chancey had been an Eccleſiaſticall perſon, the Ordinary. might 
Impriſon him for Adultery, and for Allimony. they ought to give 
no remedy if the Husband. would inhabit together with his wife; 
as he ſayd Sir William Chancey deſired. Bnt if the Husband refuſe 
to dwell together with his wife; or thruſt her out of his houſe ; 
and will not ſuffer her to dwell with him, then the Ordinary may 
compell che Husband to allow allimony for his wife; but the 
bigh Commiſſioners ought not to proceed upon that, for*this is 


no 
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no erronious 'erime, for by that the party fhall looſe his benefie 
of Appeale, which he -hath from the Ordinary, to the Metrapolitan, 
for here the party cannot appeale to any, nor hath any remedy. 
Ifthe Queenwill grant Commiſſion to reneue, and fo heconclu- 
\ ded that, for that theſe matters appeare upon» the returne of 
the Habeas Corpus tobe the cauſes of his commitment, he praied 
that Sir iliam Chancey might be delivered out of Priſon : and 
prohibition of ſtaying the rg aeg- of the high Commiſſioners, 
Doderidge the Kings Serjeant for the caſe of Sir William Chancey 
argued that the returne conſiſted of two parts. That is, Adultery 
and Allimony, and -to the manger of the proceedings he would 
not ſpeake ; for he ſaid that the Court had ajudged, that the 
high Commiſſioners by the Statute of cr. £/iz, Ought not to 
proceed upon any offences, but thoſe which are Enormious ; but 
he intended that the offence at the firſt was not Enormious, being 
but Adultery and Allimony, yet when Sir #:#iam Chancey was 
ſentenced for that before the Ordinary, and then commured his 
pennance, and after that lived divers yeares in Adultery with 
two ſeverall women, and had two Baſtards; and then he became 
Incorrigible, and by conſequence the offence is become Enormious, 
and is properly to be determined before the high Commiſſioners, 
and ſo praied be might be ſent backe, and that no Prohibition 
ſhould be granted; and at another day, Foſter and Wa» burton 
ſaid, that the high Commiſſioners ought not to meddle with theſe 
matters, Norcould not Fine nor Impriſon for that : But z/alweſley 
Aid that the Statute of 1. Eliz, Hath referred that to the dif- 
cretion of che King, and the King by his Commiſſion, hath given 
them power to medd.e with that; and alſo he ſeemed that this 
was an Enormious crime for this is,againſt an expreſſe commandment, 
. that is. Thon ſhalt not commit Adultery, and he intends there 
can be no greater offence then that,and it;ſ:ems to him that the word 
- Enormious ought not to be fo expounded as it is expounded by 
the other Judges, that is, an Exorbitant crime, but Enormious is 
where a thing is made without a rule or againſt Law, for in every 
aion'Vf treſpaſſe the word is uſed ( Et alia enormia ei intulit ) 
and yet theſe are not intended Exorbitant offences, but other 
treſpaſſes of the nature of them, which are firſt expreſſed perti- 
culerly, aud-.ſo the Statute hath been expounded for many yeares, 
and to the Impriſonment he ſaid, that the high Commiſſioners have 
Impriſoned for the ſpace of 26. yeares, and though that the Statute 
doth not give power to them to Impriſon, yet this is contained 
within the Letters Patents, and the ſtatute hath given power 
to the King to give to them what authority he pleaſeth by his 
Letters Patents, and for that, that ic hath been uſed for ſo long 
D 3 k atime 
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a time he would not ſuddainly alter that, but "gave day till the begin- 
ning of the next Tearm for the argument of that. Coke cheif Juſtice 
ſaid, that it was agreed by all that the Impriſonment was unlawfull: 
and if a Perſon be impriſoned which hath- the Priviledge of this 
Court , this Cou rt may deliver him without Bayle, for the King is. 
the ſupream head by the Common Law , as to the coercive power, 
and that the Lett ers Patents of the King cannot give power'to im- 
priſon, where they cannot impriſon by the Common Law , and fo 
it was adjudged in Symp/ons Caſe, 42. Eliz, Which was cited be- 
fore the high Commiſſioners for adultery with Fiſts Wife, and 
adjudged there that they cannot impriſon for that ; -and he faith that 
an expoſition with the tirae is the beſt, and for that ſee the ninth of 
Eliz. Dyer, and the 18 of E£1:z. And alſo it appears by the Statute of 
5. Elix. that awards a ( ({apizs excommunicatum ) which could not 
be impriſoned before that, and upon this Sir william Chancey was. 
bayled ; and after by .meditation of the Metrapolitan , he was re- 
conciled to his wife, and this was the end of this Buſineſſe, 


Paſch 9. Jacobi 1611. inthe common Bench, 
As yet Urrey againſt Bowyer. 
| Fo Serjeant argued: for the Defendant, the queſtion is, if 


lands which were parcel| of the Pofſeſſions of the Hoſpitall 
of Saint Johns of Fernſalem should be diſcharged of tythes by the 


ſtatureof 31. H.8. or 32, H. 8. in the: hands of the Patentee, 
and he ſeemed rhat — was 'perſonall and annexed to- 


perſons of the ſaid orders for it is confeſfed, that it came by rea- 
ſon of the order of the Ceſtercians, as appeares by the Canon: 
The words of which are; that they shonld hold their lands, ec. 
Alſo it-appeares by the ſtatute of 2, H. 4: 4. That it is 'perſonalf 
by which it was enaRed, that the religious of the order of Ceſter- 
cians , that had purchaſed Bills to be diſcharged, to pay tythes , 
Should be in the ſtate they were before; by which it appeares 
that it is annexed to their perſons, and not to their lands, ſo that 
their Farmers.cannot take benefit of that, Secondly, the priviledge 
was annexed to this orter by canon, which is a thing (Mitn21]; 
and hath no power to meddle with the lands of any nan, bur 
the proceeding of that ought to be by inhibition, or excommu- 
- nication, ſee 11.H.4-47. 19. H. 6. 3. This priviledge by the ca- 
non which gives. that, shall be taken ftritly. And fo is the 
opinion-of their own expoſitors, ſee Panormitan. Canon 37. So 
that there is an apparant difference between that and the lands, 
which came to the King by the ſtature of 31. H. 8. For by that 
the King is diſcharged of paiment of tythes, and ſo are his Paten- 
tees, It ſeems to me, that the conſtruRion of the Cannon may 


_ be 
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be in another courſe different from: the-rules of ;the' common law 
as it was ajudged in © Buntings caſe ;::that a woman.- might ſue a 
Divorce without naming her Husband: very. well, and.z r. H. 7. 9. 


The pleading of the ſentence, or other at done [in the ſpiritual. 


Court ,. differs from the pleading of a temporall at done in tempo- 


rall Courts, and 34H. 6. 14. a, Adminiſtration-was committed upon 


condition , tharit the firſt Adminiſtrator. did-not» come ,into Eng- 


lard, chat he ſhould have the Adminiſtration,,, which is againſt the. 
Common Law , for there one authority countermands another: and. 


42 Ed. 3,13. A Prior which hath ſuch piiviledge to be diſcharged 
of Tithes , makes a Feoffment ,. and his Feoffee payes Tithes. to the 
Prior , and this was of Lands which were. parcell. of the poſſeſſions 
of Saint Fohxs of Feraſalem, and uponthat he inferred .that this privi- 
ledge is perſonall, andif i beſo; it is determined by, diſſolution of 
theorder as it is determined in, 2x H 7. 4, That all Parſonages im- 
propriate tothem , by the diſſolurions are become prſentable and 
ſo of theſe-which were annexed to the Templers, for theſe ſhall nor 
' be transferred to Saint: Fohns, though that the Lands are 3 E4. 1. 
11, By Herle accordingly Fitz. Natura Breviam 33 K. and, 35: 
H. 6. 56- Land given in Frankalmaine to Templers and after tranſ- 
ferred ro Hoſpitallers of Saint Fohxs , the priviledge of the Tenure 


is paid , and fo ſhall it be in caſe of Tithes, being a perſonall priviledg 


that ſhall nor be'transferred: to the King, and to the Statute of 
32-H. 8.” The generall words of that: do not..extend to diſcharge the 
Land of Tithes, though that che Statute makes mention of Tithes, 
if there be not a ſpeciall proviſion by the Statute that the Lands ſhall 
be diſcharged, and this appears by che words of the Statute of, 31, 
H.8. where the general words are as, generall and beneficiall as the 
wordsof this Statute, and. yet there'is aſpeciall proviſion for the dil- 
charge of the-payment of tithes,by which. it appears, that the cenera!l 
words donot diſcharge that,and ſo the 'generall words of 1 E4.6. are as 
larg and beneficial as the generall words ofthe Statute of 31H.$. And 
yet this ſhall not diſcharge the, Land of payment of Tithes , and this 
compared to the Caſe of the Marqueſle of z/5»cheſter, of a writ of Er- 
rour, that , that ſhall not be transferred to the King by Attainder of 
Land in taile for treaſon by the Statute of 26 H. 8. or 33H.8. And 
ſo of rights of action; and ſoit was adjudged in the time of Z. 8. 
that if the founder of an Abby which hath a Corrody be attaint of 
Treaſon, the King ſhall not have the Corrody ;. and he agreed that 
the Hoſpirall of Saint Zohxs of /eruſalem is a houſe of Religion for 
thisis agreed by Act of Parliament, and the word Religion men- 
tioned inthe Statute more then ſeventeen times, and alſo it ſeems tq 
him that the Statute of 31 H. 8 ſhill not extend co that, for this 
gives and eſtabliſhes Lands which come by grant, ſurrender , = 
SO Ang 
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And that ſhall-not be intendedthoſe which come by AQ of Parlia- 
ment, no more-then the ſtatute of 13 Eliz. extends to Biſhops, -:. 


-and 2. Phillipand Mary, Dyer, 109. 38. The ſtatute of Weſtminſfter 


the 2. chap. 41. Which gives Contra formam collationis ) to a com- 
mon perfon, founder of an Abby,Priory;Hoſpital,or other houſe of re- 


. igion , withour ſpeaking expreſly of a B:ſhop; and.-yet it ſeems that 


chis extends to'annlienation made in Fee {imple or Feertaile bytthe Bi- 
ſhop, 46 Ed. 3. Forfeiture 18. But it-is' reſolved in the: Biſhop of 
Canterburies Caſe, 2 {oke 46, that the ſtarute of 31H. 8B. ſhall not 
extend to theſe lands which-come tothe K. by the ſtatute of x Ed. 6. 
ro make them exempt from paying of Tithes, and to the Caſe in 10. 
Eliz. that is but an opinion conceived, and that the Prior hath this 
priviledge from Rome , and'that the Farmer ſhall pay Tithes, and 
the queſtion was in the Chancery ; and-upon conſideration: of the ſta- 
tute of, 31 H. 8. It ſeems that the Patentee himſelfſhall be diſchar- 


ged ( as long as by his own hands he ills it ) and the ſtatute of, 32. 
 H. 8. Upon which the ſtate of the queſtion truly conſiſts, was 


not conſidered , and alſo it was'not there judicially in queſtion. 
And to the caſe of Sparting againſt Graves in Prohibition ,,conſulta- 


-tion was granted, for that, that the ſtatute was miſtaken , and ſo. the 


award was uponthe form of the pleading only , and not upon the 
matter , and ſo he concluded, and prays conſultation, Hoxghtos Ser- 
jeant tothe contrar -, and he agreed that ir is a perſonal priviledg : 
and if che Order of St. Fohns had been diſſolved by death;, that then 


the priviledg shall be determined, and this appears by the Stat. of 2. 


H. 4. 4. before cyted : and alſo the caſe of 10. Eliz. Dyer, 277. 60. 
did doubt of that : buthe relyed upon the manner & words of plea- 
Ging ; that is, that Hoſpitallers are not held to pay Tithes, & it is as a 
reall compoſition made betwixt the Lord and another Spiritual! per- 
ſon, of which the Tenants shall take advantage, as it is reſolved in 
the Bishop of Wincheſters caſe. ' Alſo as if a man grant a Rent charge, 
if the Grantee dye without Heir, the grant is determined : But if the 
Grantee grant that over, and after dyes without Heir, yet the Renc 
continues, 27. H, $8. Or if Tenant in tay] grant Rent in fee, and dies, 
the grant is void, Bur if he after ſuffers a recovery, or makes a Feof- 
ment, the Rent continues good till the Eſtate taile be recontinned, as 
it is reſolved in Capels caſe. So here the order of Templers hath been 
determined by death, the priviledg hath been determined , bur inſo- 
much that the Land was transferred by Parliament to the King, this 
continues. Alſo the words of the Statzte of 32. H. 8. are apt, not 
only to transfer all the Intereſt which the Pryor had in his Lands, bur 
alſo his Priviledges and Immunities co the King ; and he agreed, it is 
not material ifrhewords 7 ythes are mentioned in the Sratete or not. 


Bur the word upon which he relyes, and which comprehends wy 
| caſe, 
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the Law binds them to pay Tithes,, the priviteds diſchar; es them :- 


caſe, is the word Priviledg, which takes away the Law tevem | 


And the words of the Statzre are taken inthe moſt large e ent, that 
is, all Mannors, &c- Priviledges, Immunities, &c. of what nature, 
dic... be they Ecclefiaſticall, or Temporall , which appertain and be- 
long, &c. by or in'the right of cheir Religion ;; buc che Priviledges 
and Immunities they hive in the right of their Religion, and theſe 
the Statute of 32. H. 8. gives to the King, and there is no cauſe 
that they ſhould ſurmount , or that the Srarwreshould givero them 
more fayour then the former Statxte liath- given to thoſe religious 
houſes which were difſolved by the Sratute of 31. El:z.: For the 
Hefpitallers of S. fohns were favourers and maintainers of the Popes 
Juriſdictions as well as the others, as 1t' appears by the Srartnrte of 32. 
H. 8. Alſo the words of 32. H. 8. hath only the words of the King 
and his Succeſlors , and doth not ſpeak of his Aſſigns , which words 
are expreſſed in the Statute of 32. H.8 Butiris provided by 32.H. 
8. that the King cannot uſeat his will and pleaſure, which amoynts 
eo ſo much, Alſo the Srarute of 3x. H. 8. extends'to all Religious 
houſes by expreſſe words : and it ſhall not be intended , that the in- 
cent of the makers of the ſfat#te wasto omit that which were to be 
of the Order of S. ohxs of feruſalens, when the miſcheif was in equal 
degree. And it hath beer-agreed that they are religious perſons; and 
that they were under the obedience'of the Pope; tor ſothey are de. 
ſcribed in the ſtatute of 17. R. 2. by which the: poſſeſſions of the 
Temrsplers was transferred to them , ſo that on the matter they are 
religious , which shall not be intended fo largely , as every Chriſti- 
an may'be ſaid religious, but Secular, and Regular, which vow O- 
bedience, Chaſtity, and Poverty';-and for the-proof of this, he'cyted 
2 preſident. Alſo it ſeems to him that the Statute of 30. H. 8. ex- 
tends to thoſe Linds which come to the King by the ftatzre of '32. 
H.8. And it is not like to the Arch-Biſhop of {{anterburirs caſe, 2 
Coke, 47. upon the ſtatute of r. Ed. 6. For that Sratzre gives the 
Lands to the King for other cauſes, and not for the ſame cauſes which 
are contained inthe'Sratute of 32H. 8, Bur'the Statute of 32.H. 
8. is fox the ſame cauſe, and with the ſame reſpe& to Religion. Bur if 
theſe Lands have come to the King by Exchange, or by Arttainder, 
then they ſhall not be intended to be within the Srature of 31. H, 8, 
But ifanother Sratwte be made in 32. H, 8. by which all Religious 
houſes have been given to the King, this ſhall be intended within the 
Statute of 31, H. 8. And the Judgesbefore whom the cauſe depen- 
ded judicially , ought not to beignorant of that, and ſo he prayed 
that a Prohibition might be, Shirley Serjeant for the Defendant; at 
another day in Trinity Tearm 9. 7acobs, argued , that the queſtion 


only depended uponthe Starwre of 32, H, 8, upon which the Pro- 
hibition 
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bibition is founded with the Statwreof 31, H. 8, by which the-Lands 
of Monaſteries are given to the King , do not. extend to thoſe Lands 
which are given after by Parliament. Bur he intented that the Con- 
ſicution which diſchargesthe Templers of the-payment of Tirhes is 
#fpirituall, and-extends.only to ſpirituall perſons which may preſcribe 
in nottyrhing ; ſee[/38-E4d. 3. 6. 20f Coke”, the Biſhop of Finche- 
Fers Caſe, 44. Alſo he intended when an appropriation was made to 
the Templers, that this is determined by diſſolution of rheir Order. 
So upon the Statute of H, 5. of Priors Aliens, which have Impropri- 
ations, Or which have Rent iſſuing out ofthem ; and after:the Impro- 
priation.is diſſolved, the Rent is:gone, forthe Impropriation is:diffol- 
ved.; Alſo he touk exception to the pleading, for that, that it is only 
a branch of the $tar#te of 32. H.8. And then by vertue of the pre- 
miſes he was ſeiſed, which is not good : and ſo hee concluded, that ic 
was a good cauſe of demurrer upon the Prohibitioz, and prayed con- 
ſulcation... Barker Serjcant for the Plaintiff ſeems checonerary,- and 
yet he agreed; that hecbuld not take benefic of the: Sretute of 31. H, 

8. for chat, that theſe Lands came. co. the King by: another FSratere, 
but he relyed upon the words of the 32. H. 8. which was made only 
for the diſſolution of the Hoſpitall of St. Fohxs of Fernſalem, Tythes 
are aS ancient as any thing that the Church hath, and before that any 
Law-was written.,' for Abraham payed Tithes to AMelchiſedeck,, but 
it doth not appeare thathe paid the tenthi-part; but Tithes are due by 
the Judiciall Law of God, andthe King hath power to appoint what 
quantity ſhall be ;paid. But'at the beginning there were Sacrifices, 
Oblarions, and Tirches,And it was ordained by Edgar , King of 
this Realm, that Tithes ſhould be piven to the Mother Church. Al- 
ſo. Edmund, Ethelſtone, William the-Conquerour, and the Conncel] of 
 Magans ſpecially provided that Tithes ſhould be paid, but did not 
appoint when they ſhould be paid. Bur the firſt Law which appoin- 
ted the quantity was made inthe time of Ew. 1. and this ordained 
when they ought to pay the Tenth with the feare of God. And it 
was rejolved in Fox and. Cresbrooks caſe in the Commentaries, after 
ſeverance 'they .are temporall , and Action lyes againſt him which 
carries them away, as of Hortrary ; as it is reſolved, 10.H-: 4. 1. 6. 
Andbefote the Councell of Laterax, every one might pay his Tithes 
to what perſon he would, and then were paid to Monaſteries as Ob- 
lations : But of Tithes. which are due: to: any by. preſcription, hee 
which payes them hath no ſuch ele&ion, but ought to pay them to 
him which claims chem by preſcription,.1 4. He 4. 17. .1f a Parſon of a 
Pariſh claim Tithes in another Parifh as portion of Tithes due by pre- 
{cription to his ReRory , he oyght to ſhew the place ſpecially. Sov 
if Nunns preſcribe to have a, portion of Tithes, they ought to ſhew 
the place , for it is a queſtjon if they. areſpiricuall, or not;.for, _- 
My office 
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office is only to pray in their houſe, 24. Z4.73. So the book of Entries, 
ifa manclaim Tithes to his Pupil, he ought to ſhew-in what place the 
Tithes lye, in the 27. £4. 2: The order of the Templers was difſol- 
ved, and their poſſeſſions annexed to St. Zohns of 7ernſalem : and 
they did not claim by any Bullof the Pope , nor other ſpirituall Ca- 
- non but by preſcription, which is priviledg and private Common law, 
and this appears by the Statute of Weſtminſter, 2 Chap. 47. That is, 
that they are conſervators of his priviledges. Alſo he ſaith, that the 
Statute of 2; H. 4. diſcharges Farmers without ſpeaking of Priviled- 
ges. And the Statute of 7. H. 4. 6. uſeth the ſame words which are 
contained inthe Stat. of 32, H.8, That is, that none ſhall put inex- 
ecution any Buls, containing any priviledges to be diſcharged of pay- 
ment of Tithes. And ephams Canon in time of £4. 1. faith, Let the 
cuſtome be obſerved With the feare of God. And another Canon That 
cuſtome of not Tything, or of the manner of Tything, if they paid 
leſſe then the tenth part, ſee Panormitan.upon that 3ſeek of the Caſe 
between Yeſey and Weeks in the Fray, an upon the Statute of 27. 
H. 8. for thediſſojution of ſmall Monaſteries. Alſo the Lord Darcy 
in qo warranto; was diſcharged of purveyance by Patent granted by 
the King Edward 6. of ſuch priviledges which ſuch a one had , and by 
the ſame reaſon the King ſhall be diſcharged of Tythes by the AR of 
Parliament ; alſo he remembred the Book of 10, El:z. Dyer, 277 60. 
to be reſolved in the point: and alſo 18. Eliz, Dyer, the Parſon of 
Pekerks Caſe, 399. 16, uponthe Statute of 31. H. 8. and ſo conclu- 
ded, and prayed judgment for the Plaintiffe, and that the Prohibition 
ſhould ſtand, and it was adjourned. 


Trinity 9. Jacobi, Priddle againſt Napper. 


Fx FPona ſpeciall verdi the cauſe was , The Prior of CHMonutague 
Ls ſeiſed ofan Advowſon, and of divers acres of Land, and 
the 20. of H. 8. the King licenſed him to appropriate that ; and 21, 
H. 8, the Biſhop which'was Ordinary aſſenred, and after that , the 
Church beckme void, that the Prior might hold it appropriate ; and 
27, H. 8. the Incumbent dyed , iſo that the Appropriation took ef= 
fe, and was united to the poſſeſſion of the Reory Appropriate, 
andalſo of the Land out of which Tyhes were due to the ſaid Prior, 
in reſpe& of the ſaid ReQory, and then the Priory is diſfolved , and 
the Impropriation and the Lands alſo given to the King , by the 
Statuteof31. H.8., which granted the Impropriation to one, aud 
' the Lands toanother. And ifthe Patextee of the Land ſhall hold irc 
diſcharged of the payment of Tythes , in reſpe& of that unity , was 
the queſtion : And Harris, Serjeant for the Defendant, inthe Prohie 
bitios, that the unity ought to be perpervall and lawfull, as it was ad- 
E Judged 
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"ad - Dorwood againft 'Brikiwdlen. PartTI, 


judged between Knightley and Spencer, 2 Coke, 47. 4.cytet inthe 
Arch-Biſho p of Canterburies caſe ; and for that unity by , or by leaſe 
for years , orfor two or three-years, as in the cafe at the Barre, ſhall 
not be ſufficient to make diſcharge of the payment of Tithes : and fo 
it was adjudged , Paſche 40. Elie. Rot. 454. between Chyld and 
X nightley , that is, that the unity of the poſſeſſion ought to be of 
time, that the memory of mandoth not run to the contrary. -Andin 
the argument of this:Caſe it was ſaid by Popham cheif Juſtice, that if | 
no Tithes -were-paid after the Srarwre, that then itſhall be intended, 
that no Tithes were paid before the Srarwte, and fo he concluded, 
and prayed Conſulation, ſee 2 Coke 48. 8. The Arch-biſhop of Car- 
zterbary for the reaſon by which-yniry of poſſeſſion is diſcharged- of 
payment of Tithes, that is, for that, that -fome houſes of Religion 
were diſcharged by Bulsof the Pope, and many were founded before 
the Councell of Lateras - and for thatiit ſhall be infinite, and-in a 
manner impoſſible to-find by any ſearches, the means by which they 
are diſcharged ; the unity45'no diſcharge in reſpedt of it ſelfe, for the 
reaſons aforefaid, and none may know if Tithes were paid or not be- 
fore the union : And if Tithes be not paid in time of memory. by a. 
houſe of Religion, and they leaſe of that for years, and receive Tiths, 
then the leaſe expires two yeares' before the DiſſoJution of the ſame- 
houſe, the King ſhall nor be diſcharged of the payment af Tithes by. 
the Statute of 32, H. 8. dy Coke and' Walmeſley , againſt Warbarton. 
and Foſter, = | | 


Dorwood againſt Brikindcm. 


Pon the Statute of 5 Ed: 3. amanilibelled in the Spiritual Court 
Afor Wood cut, and a Conſultation was granted ; Yet the Defex- 
dant inthe Court Chriſtian might-have a new Prohibition , if it ap- 
peared the firſt Conſultation was not duly granted : So if a man libell 
for Tithes for divers years, and Prohibirion:is gramed for part of the 
years, and after that a Con/ultationis awarded, yet-the P /aintiffo 
may have a new. Prohibitios for the reſidue of the time, notwithſtan- 
Ling the. Statute of 50 Ed. 3. and that it be upon one ſelfe ſame libel, 
hy 


Adulif%!! Conrt. 


MENS: of Admi- N Ote that the Adgmirall cannot-impriſon for-any- offence ; but-if 
ralty's Juriſ- &. he Court hath Juriſdition of the any paws cauſe, and ſentence 
dition... i5 there given, this ſentence. may be executed upon the Land, 19.H.6. 
But no Ordinary may meddle out of his own Dioceſſe, 8. H. 6.3. 2. 
Hi 4. The Parſon of Salt-aſbes Cafe ; That:this Coure tooke notice of 
FTutifdition of. all Ecclefiaſticall. Courts ;' and Ordinartes ,. for they 
ae write 


. 
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Part IT. Jones againſt Boyer, 


write unto them for tryall of Baſtardy and Matrimony. And there 
are 3. Legates, Firſt a born Legace, as the Arch-biſhop of Canterbu- 
7 and Yorks, Remes, and P3lazam. Second, a Latere', as all Cardi- 


nalls. The third a Lagate given, as thoſe which have their Authority, - 


by commiſſion , .and Lymwoed Provinc. faith , that the Arch-Biſhop 
of Canterbury, as Arch-Biſhop, cannot meddle out ofrhis'Dioceſle of 
Canterbary and his Peculiars, burtasa Legate borne, which is in 
reſpe of his Office, he hath prerogative, and ifa man inhabit in 
one Diocefle, and. ought to pay tithes to another which inhabits in 


another Dioceſle, there the Orcinary ought to prefer the ſuit to the 


Metrapolitan', but ſeek what Ordinary ſhall transfer it. 
Trinity 9g. Jacobi 1610. iz the Common Bench, 
Jones againlt Boyer, 


Exnry Foam Parfon of Biſhopton ſued Bowes the Executor of 

; LHolazxd, the laſt Incumbent in-the Arches for Dilapidations, up- 
on which a Prohibition was prayed upon the ſtatute of, 23.H. 8. 
for that, that it was ſued:out of his Dioceſle,, which'was Saint Da* 
vids, bur it appears'that'the-Vicar generall of the ſame Ordinary: 
hath made gener-ll requeſt ro the” Metropolitan, to determine that 
without ſhewingany cauſe ſpecial! , and ifthe inferiour Ordinary 
may tranſmit any'icauſe , bur'only-for the cauſes mentioned in the 
ſtatute of, 23. H. 8. And'if thecauſes ought' to be exprefled inthe 
Inſtrument, was the queſtion : note that-the generall words of the 
ſtatnte of, 23 H. 8: chap. 9. RaſtellCiration 2. are afterwards ma- 
ny particulars, or in caſe that any Biſhop or any inferiour Judge, ha- 
ving under him Juriſdiction in his own righe and title, or by commiſli- 
on, make requeſt or inſtance to the Arch-Biſhop, Biſhop, or other 
inferiour Ordinary or Judge, to take, treat, examine, or-deter- 
mine the matter before him-or-his ſubſtiture. And that to be done 
incaſe only where the Law-civillor Canon doth affirm execution of 
ſuchrequeſt or inſtance of JuriſdiRion, to be lawfull or tolerable, 
and for the better diſcuſſing of this queſtion, the Judges had appoin- 
ted to heare two DoQors ofthe Civijl Law , which at this day at- 
tended the Court ; the firſt Door Xartin ſaid, that theſe generall 
words have reference to the Executor, and not to the maker of the 
requeſt, and this requeſt may be made forall cauſes, . but ought ro 
be made to him , which hath concurrent or immediate Juriſdiction 
to which appeal niay be made , and thatthe Arch-Biſhop 'hath ordi- 
nary Juriſdiion in all the diocefle of his Province ; and this is the 
cauſe that he may viſit', but this Juriſdi ion is bound and tied up to 
the Ordinary , and when he will leave that ar large, then the Arch- 
Biſhop may proceed , as he is Arch-Biſhop,, and the cauſe of requeſt 


need not to be contained in the Inſtrument , for when the power 
£ E 2 which 
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which was bound up is unbound and at large, then he may proceed : 
Do&or Talbot, that the requeſt is referred to three, to the Biſhop, 
Dear, and Arch-Deacon. And the perſons to whom the requeſtis to 
be made are three : The Arch- Biſhop,two Biſhops, three, or ſuperi- 
our Judg, and the Biſhop and his Cemmiſſary are all one, and re- 
neſt made by the Commiſlary ſhall be.as good, as requeft made by 
the Biſhop himſelfe. Alſo that the Preſident may tranſmit, and make 
requeſt to the Emperour , as it appeares in the Booke of 7#ſtiniar of 
the Lawes, 2. Book. So Balds in reference made of inferiour Magi- 
ſtrates to Superiour, doth defend , that the Arch-Biſhop is Judge of 
the whole Province, yet is bound. So Specxlata in his Title of Rela- 
tions, Of which relation ſhall be made : So in the Councell of Anti- 
oche, that the Metropolitan is mediate Judge in the firſt part of 
the Canon , and for that relation ſhall be 28 to him. Paſſonilis 
dr officio, 8c, diſputes : If the Arch-Biſhop may have conſiſtory inthe 
Dioceſs of the Ordinary. Hoftzexſis , that the Ordinary may tran. 
mit a cauſe, though the parties beunwilling. Panormitan in capite pa- 
forals, 8. Queſtion 6. decretalls of the Canon Law. Philippus Fran- 
£4 upon the decretalls of the Canon Law, That the Arch-biſhop can-- 
not meddle in the Dioceſs of any Ordinary without his aſsent. De-: 
minicans upon the fame Decretall : And ſo-he concludes; that when 
the Ordinary makes a requeſt tothe Arch-biſhop, hee may meddle' 
without the affent of the parties, and the ſtranger, when the parties 
aſcent. And they agreed, that generally the Arch-Deacon «ought to 
transfer to the Biſhop , and ſo the Biſhop to the Arch-biſhop : But 
they agreed alſo that herein England it was preſcription and uſage, 
that every Arch-Deacon hath uſed to appeale immediately to the 
Arch-Biſhop, and fo ought the Requeſt within this ſtatute to be 
made accordingly. Alſo they agreed, that if a man inhabite in one 
Dioceſs, he hath cauſe to ſue for Tithes inthe ſame Dioceſsin which 
he inbabits.: and m another Dioceſs, there he- ought ro ſue in the 
Dioceſs where the Defendant did inhabite, and not where the Tithes 
are payable, nor where the P/aznriff inhabits, and the Principall caſe- 
was ordered accordingly. | 


Michaelmas, 1611..9. Jacob;,in the Common Bench. 
Exby, verſus Walcott. 


vo: Defendant was ſued befote the Ordinary in the County of 
LI. Linco\z for defamation. And the Suit was begun before the laſt 
Ro pardon, ex officio, and the Coſts taxed after the time limited 
y the pardon : and: P rehibition was granted, in ſo much that all 
things promoted, ex officio, are diſcharged by the pardon; and in ſq 
much as the principal! was pardoned , the Cofts being bur as acceſſo- 


ry ſha!l be-alſs pardoned , notwithſtanding that they were-taxed af- 
ter the pardon, | Pow 


PartTT: | Bitler againſt Thayer. 


; Powis againſt Bower. 


Pon conſideration had of InſtruQions given to the Preſident and 
Councell of Wales, .it was reſolved by all the Juſtices of this 
Court, that the Councell there ought not to proceed upon Engliſh 
Bill, which conteins title. Bur the forme of that ought to be onely, 
that the Plaintiff was in poſſeſſion for three years : and that the De- 
fendants, which ought to be alwayes more then one, riotoufly', and 
with force haveentred upon him , and fo ought to be reſtored to his 
poſſeſſion, And in ſo much that the Bill containes Title in this caſe, 
and that the Defendants have entered upon him, and diffeiſed him in 
forme of Aſfiſe, and doth not fay riotouſly and with force, P rohibiti- 
0 was granted. | | 

| Butler againſt Thayer. 


He Lord Admirall granted a Commifion under the Seale of the 
KL Admirall Court to Thayer, for meaſuring of all. the Corne which. 
ſhall be tranſported from one Town or place to another. within the 
Creeks, which are within the firſt Bridges, and:tohave ſo much for 
every buſhell meaſuring, and granted, that:if any reſiſted , to arreſt 
them, and commir them-till they had found ſureties to appearein the 
 Admirall Court. And at 24:/tor, and Raincham in Kent, Thayer en- 
devoured to put his Commiſſion in. execution ,-and Btley reſiſted 
him, and was for that arrefted, and ſued inthe Admirall Court, 
and for ſtay of that prayed Prohibition, &it was granted, inſo much 
that the Admirall harhnot power to meddle with the firſt Bridges for 
civill cauſes, but only for Maymes and death of men : but for cau- 
ſes made upon the high Sea, where the Marriners have 'the better 
knowledg in the Common Law, he cannot try that : See the time of 


Edw. 1. Avowry, 192, 8, Ed. 2. 45. Ed. 3. Stamford, 51. 7, Rot. 


Statham Treſpals. - 
Sir John Watts-. 


("= goods: of a SubjeAs of the-King of Sparns, were forfeited: 
upon the high Sea, and after were brought here into-Zngland, &: 
there ſold to Sir Fohz Wats:and.the goods were attached inthe hands 
of Sir Fobn Watts by Proceſs out of the Admiralty?, and there a li- 
bell was exhibited - againſt the- goods remaining-in the.-hands of Sir. 
Fohs.Watts, and Sir Fohn Watts was not madeparty to-the Suit, And 
Sir Fohn Watts prayed a Prohibition, in'ſo much that-rhey bought 
them in open Market : And by this Suit in the Admirall Court, the 
property will be drawn.in queſtion there, where the Suite was proſe- 
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Ldmiralty;. * 


cuted.in the name of :Awlenſo de Valaſco the Spaniſh Ambaſſador, Le-: 


gier here. And Prohibition was granted. Michael, 


Prohibition, 


his tythe Corn , and milk ,and Calves, in kinde : And for that ought 


Jennings againſt Audley. | Part IT. 


Michael. 1611: 9. Jacobi, inthe Common Bench, 
Jennings againſt Audley, 


Rohibition was prayed to the Admirall, and the Libell ſhewed 


'© cothe Court, which contained the- Contra, was made in the 
ſtraits of Malice, within the Juriſdiaion of the Admiralty, and doth 


not ſay, upon the deep Sea, And' it was agreed', that in all caſes; 


- where the Defendant admits the Juriſdiction of the Admirall Court; 
' by pleadingthere, Prohibition ſhall not be granted, if it do not ap- 


pear by the Lybell}, that the a was made out of their Juriſdiion z 
and that, though that Sentence was given, yet if that appears with- 
in the Libel, Prohibition ſhall be granted. | x 

Note that a man was ſued before che Ordinary in the Dioceſle of 


 Norwich,for infamous words , and after ſentence there given, he ap- 


,pealed to the Arches : and the firſt ſentence being there affirmed, he 
appealed to the Delegates ; and before that the proceedings were 
cranſmitted, Prohibition was' granted by this Court, in- ſo much 
chat the offence was pardoned: by. generall pardon. But this not- 


_ withſtandingtkeRegiſtertranſmitred the proceedings : And after for 
his fees due for that , hee exhibired a Bill in the Court of Requeſts, 


and Prohibition was prayed inthis Court for to ſtay-his proceedings 
there. And it was granted, info much that the originall ground of 
the Suit, that is , the infamous words were pardoned by the gene- 
rall-pardon ; and for this all the proceedings were erroneous, and 
their tranſmitting after. And afterwards the Prohibition-received 
willingly ; And for theſe cauſes Prohibition was granted to the 
Court of Requeſts. | 


Thomas Baxter aganiſt Thomas Hopes. 


Prohibition the Plaintiff Suggeſts, that within ſuch a Town 
was ſuch a cuſtome ; that every Inhabitant which maintained a 
family, and dairy, for manuring his land, and maintenance of his 
family, - have uſed of time out; of: memory, &c. topay tythes of 


Corn, (growing upon his Farm, ' in'kind, and by reaſon thereof 


have uſed to be diſcharged' of after crop,” of the faid land. And 
alſo that they have-uſed to. pay tythe milk, and tythe Calves in 
kind, and by reaſon thereof have been diſcharged of rtythe of yong 
and barren Beaſtes, and the Plaintiff ſugge further, thar he 
occupied 'a Farm 'and 'maintained a - family, 'and' dairy, for the 
manurance of that, and maintenance of his family; and hath paied 


ro 


part IT. Baxter againg Hopes. 


tobe diſcharged oftythes for the ufrer. crop, and for yong and 
barren Beaſtes, and for the tenthes of which, ſuit was begunin the 
Court Chriſtian, and upon demurrer joyned upon Prohibition, 
the ccuſtome was debated whether it were ' good or no, and'it 
was moved firſt by Howghton Serjeant for the Defendant, that rhe 
_ cuſtome was not pood, infomuch thatby that the Plaintiff was not 
to pay more, then by the Law heiought, for he ought to pay 
tythe Corne, and milk and Calves,in kind: And this/is no-more 
then the Law compells him''to do, and this catinot be a conſi- 
deration'to diſcharge 'him 'of-other things. For: all things which 
retme -ought to pay'tythes, of Common Right, as afrer paſture, 


and barren Cattell, and Corne, and milk. And all other things 


which renue ; if ir be'n6t” good cuſtome ro the contrary, which 
is grounded upon conſideration'; and then to confider how much 
conſideration ſhall: be 'valuable -in other Caſes, and. what 'not : 
And to that it appeares in'9. Z4:' 4. 18.. and 19; in Treſpaſſe upon 
the Statute -of 5.-zob. 2.'The Defendant pleads accord, that: 


the Plaintiff entred into his land againe, and agreed that - that-- 
was not barr, infomuchas agreement without fatisfaftion is nor . 


barr , and entry .into lands, is no more thenhe might-do without 
the agfeemetiit,cahd for chat it is' not ' good. for default of conſide- 


ration ; ſoin 32. H.'7.15.4.in tteſpaſs for goodstaken ; the Defen- - 


dant pleads arbirtement, that is ; for that that the Defendant, hath 


taken the goods of the Plaintiff, and that he ſhould deliver them - 


-to the PlaintiF, in full fatisfaRtion: And agreed that this is no 
goodaward, infomnch that this-cannot be - ſatisfaQtion, for that 


that'the goods were-the proper goods of the Plaintiff: And al- | 


though, that he hath his goods againe ; 'yer he is not-ſatisfied for 


the taking. But if the award had been, that the Defendant - 


ſhould redeliver his goods, and carry them- to fuch a place certain, 


at his own coſts and charges, then-it-had been good: See 45...E4. 3: . 


accordingly. So in' an- aftion- upon the Cafe, upon an Aſſumpfie 


made in conſideration” chat the "Plaintiff hath payd due debt, is - 
not good, 'for'this | is no conſideration, and fo in the principall - 
Caſe the Preſcription is not good, infomuch 'that -he hart not - 
ſuggeſted more or other conſideration, which by: the Law- he ought - 
to do: But he agreed that if he had fuggeſted, that the Plaintiff, _ 


had plowed and manured rhe-lind, and difpoſed of the'tythes of 


the Corn, for the benefit of the_Parſon; 'in other manner then-the - 


| Law compelled him; then the frſt.preſcription had beet good, 
and ſo he concſuded,. and 'praied Judgement for the Defendant : 


Hutton Serjeant * for" the Plaintiff, *in-the Prohibition ſeems the - 
contrary, and that rhe 'Suppeſtion, and Preſcriprion; and Cuſtome, -. 
Contained in thar-are* god :* And:to the  Qbjedion, that it is-- 

no. - 
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no conſideration, that the Cuſtome may be founded ; he intended, 
that this is a ground upon immunity ſubſequent co the  Conſi- 
deration, as of things which are not tythable, as in the penerall 
Caſe. of things, which are for the _ maintenance: of -the family ; 
for Plowing and- Manuring of the land; ſhall not pay tythes, 
aS-in- a ſuit for tythes for herbage, ſuggeſtion that they were 
depaſtured, - by labouring Cattell, which Plowed and Manured the 
Land., of which the Parſon had tythes, or ſmall Wood , which 
are.cut or -1tmployed for the fencing of a Farm, or fuell ſpent in 
the, Farme , ſhall not pay tythes; inſomuch that without. that], 
the -Farme cannot- be Manured nor the Famaly ſuſtained. And 
ſo-by conſequence the Parſon ſhall not have any tythe Corn, inſo- 
much that no Corn will grow without manuring; and alſo the 
Parſon by thoſe hath the more tyth Corn, and ſo he hath confidera- 
tion in that, for the better that the Farme is fenced and manured 
the more tythe the Parſon ſhall have : So the Farmer may be diſ- 
charged of tythes, for Rakeings, inſomuch that he Mowes and 


- Cacks the tythes for the Parſon at his '©wn coſts,and this is ſuf- 


ficient conſideration: And alſo he inſiſted upon theStatute of 2. 
Ed.:6. Which provides that - tythes ſhall be. payd in the fame 
manner, as they were payd for 40. yeares before, and he cited 
one feſſopps caſe to-be adjudged in Prohibition ; Paſche36. Z1;z. 
Upon uit- in Court Chriſtian, for flocks, and locks of Wool! : 
And the Cuſtome was alleaged, that che owner had woond the 
tythe for the Parſon, and in conſideration of thar, ought to be 
diſcharged of tythes., of locks; and flocks, if they. be not made by 
Covin,to defraud the Parſon; and theſe were demanded by the name 
of wooll diſperſed, and 18. El: ; it was adjudged, that tythes ſhall | 
not be made for Brick, and in Prohibition; the ſuggeſtion was 
crounded upon the generall immunity,and inſomuch that it.was made 
of land, for which no. tythes are to; be, payd ; inſomuch char ir 
doth not renue, thaz for:this. cauſe tythes ought not to be payd, 


for the Brick which is made of that; and ſo,of Mynes, and fo Lop- 


pings,and Toppings, and bark of Trees ſhall pay no tythes : Buc 
are within the Statute 'of 40. E/iz,, 5. of wood to be faline, as it 
is reſolved in Soby avd Iolyns caſe in the Commentaries: And 
he agreed that for herbage the, temh. gate, or proffit-of that 
ought to be payd, if there be notaicuſtome to the contrary ; bur 
in the Principall caſe he intended that.that. was payd in the, Corn, 
and in that the Parſon” hath recompence and conſideration as be- 
fore, and ſo-he.concludes and praies Judgment for the Plaintiff : Dod- 
»:ode Serjeant ofthe King, argued that the. Cuſtome is-not good, 
as it is here ſuggeſted , for the conſideration is of ſome. things 
which ought to pay tythes in kind, and ſo upon, the matter &, =o 

conlide- 


Part IT. Baxter againſt Hopes. 2 


fideration at all, for he intended that tythes - ſhould be due 
by divine right, as due by the Manuring and Tillage of the oc- 
cupier, in whoſe fſoever hands that the land commeth; if it be 
not in the hands ofthe Parſpn/himſelfe, 30 H. 8. 43. Dyer. 20. And 
for that a Parſon ſhall have tythes againſt his own Feoffment, 43» 
Ed. 3 13 a: 1. Coke. Albanyes cale, 111.4. 32 H, 8.83, Tythes the I7 
accordingly, and unity of poſſeſſion ſhalt not extinguiſh them : 
And alſo he intended there are two manner of perſons, which 
are diſcharged of -paiment of tyrhes. One Spirituall, the other 
Temporall, the ſpirituall in reſpec of their Order, and the tempo- 
rall in reſpe of Cuſtome and Preſcription, and alſo by grant, as it 
is agreed in the Arch-Bifhop of Canterbaries Caſe, 2: ("ke ; but this 
is in the caſe ofa ſpirituall man before the Statute of, 32 H.-8. 
which was capable of them in taking , and that he might preſcribe 
innot Tithing , but a lay man cannot be diſcharged but for ſatisfa- 
Rion and conſideration,for he cannot preſcribe in not Tithing, and 
for that in the caſe here the thing to be conſidered is, if it be ſuffici- 
ent ſatisfactionand conſideration, and to that he intended that the 
payment of a duty, thatis Tyth Corn and Tyth Hay, cannot be 
ſatisfaction & conſideration for another duty,and this was the Reaſon | 
of Piggot & Hernes Caſe,that theLord-of a Mannor,in conſideration of Mods de;i- 
20. Nobles yearly paid to the Parſon, preſcribes to have the tithes of a #44. 
Hamlet , and in conſiderationof that, the Lord himſelf and his Te- 
nants , were diſcharged of payment of Tithes , but there the confi 
deration and fatisfation was the cauſe which made the cuſtome 
good, ſee 2. Coke 45.4. And then he proceeded and examined the 
manner of theſatisfaction in the principall caſe, which is, that the 
Plaintiff ſhall pay tyth Corne and Hay, and nothing for Milk and 
Calves, but by reaſon thereof ſhall be diſcharged, as if he ſhould 
ſay , that becauſe he payeth tythe Corne, therefore he ſhall pay 
no tithe Milk , and he intended that the nature of fatisfation is to 
give content to the party, as if the preſcription had been, that the 
Plaintiff ſhould pay ſo much Money,and in confideration of that, or 
that he ſhall make the tiche in Cocks, or rake it, or mow it at his 
owne charge, this is a good preſcription-, aed there are diverſe pre-- 
fidents of that, but no preſident is ofthis forme , as the caſe here 
is; for money (hall be intended the greatervalue , and more benefici- 
all for the Parſon, then his Tithes inkind, and Money is the value 
of every thing,and may give contentment to the party which receives 
it,& he cited Bookes of, 9. £4.4. 19, and 12 H. 7.15. and 21H 5.2. 4. 
To the ſame intent which were cited before by Haxghton, that is, 
which agree in Arbitrement , and the Plaintiff entred into his own 
Land , or that the Defendant delivered to the Plaintiff, his own 


£00ds which the Defendant had caken from him, it is not y=_ d 
F or 
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Prohibition ts 
a Court Baion, 


Baxter againſt Hopes. Part II, 


for it cannot give contentment to the party , otherwiſe it is, ifit be 
that the Defendant (hall carry them to another place and there $ha!l 
deliver them, for it cannot be ſatisfaction and contentment to 
the party, and for that, that here the Plaintiff hath not made 
more then the Law compells him,. and that it was his own duty, 
and for that the preſcription. wants conſideration, it shall not be good, 
and alſo by reaſon thereof it can be no good diſcharge , for this 
cannot be ſatisfaction, but he ſaid, it was adjudged Paſch 20 7acobs 
between Halland eAubery, that Money was a good confideration 
and fatisfaRion for tithes,and ſo he concluded and prayed judgment 
for the Defendant;note that this cauſe was adjudged Hilary 8. facobs 
upon ſolemn argument by all the Judges with one voice, that the 
Prefcription was good. | 

Haxghton Serjeant moved for a Prohibition, for that the Suit was 
begun in the Admirall Court upon Charter party made beyond Sea 
upon the Land, and Prohibition was granted, though it be fora 
thing made in Paris, orin another place beyond the ſea, if it be 
not upon the Main Sea , but if the Defendant there admitts the Ju- 
wſdiction of the Court and ſuffers ſentence, then the Court will 
not upon a bare ſurmiſe grant a Prohibition, after the admittance 
of the party himſelf, if it be not in a thing which appeareth within 
the Libell, that is, that the AA was not made within the 


 Futiſdition of the Sea, and: to this difference all the Court a- 


reed. | 
: Ifa Court Baron divide a Debt of thirty pound in ſeverall parce!ls 


under forty ſhillings , and ſo proceeds in ſeveral} Actions, Pro- 
hibicion ſhall be granted , fee Fitzherberts Natwara brevium , and 
19 H.6. 

Haxe was cited out-of his Dioceſle into the Arches, and he plea» 
ded to the Libell ,and ſentence is given againſt him for coſts, and after 
that-Prohibition was granted,and upon that conſultation was prayed , 
for that', that the Defendant was the party greeved , and ought to 
have pleaded the Statute, infomuch that the Statute was made for 
his benefic, but if it appears by the Libell that the Court of Arches 
need not to have Juriſdiction, then it ſeems that the Prohibition 
was well granted , as in Sir Henry Vinors Caſe , he begana ſuit in 
the high Commiſſion Court , for the not ſerving ofa Chappell, and 
the Court underſtanding that they had no- Juriſdiction, remitted 
thecauſe tothe Ordinary , and yet gave ſentence againſt Sir Hexry 
Vinor which was Plaintiff for Coſts, and for that he prayed a proh- 
bition and it was granted to his Petition notwithſtanding that he 
himſelf was the party, who. begun-the- ſuit there, asit was re- 
membred by Nicholls Serjeant; | 

A Woman ſued. in. the ſpirituall Court for. Defamation, and the. 
words 


® 


Part II. Tey apainſt Cox, 


words were, That thou mayeſt be an honeſt woman but thou playeſt 
too much with a thing, &c. And Prohibition was prayed, infomuch 
that cheſe words were not ARtionable ; for in Spe//mans reports Pro- 
hibition was granted, for that they proceeded there for calling a 
Miniſter Knave Preiſt, and alſo by theſe words, a white Cloake is 
more fitter then a black cloake for him , for action upon the caſe doth 
not yo for theſe words by any Law, but the Prohibition was not 
granted, 


Paſch. 11. Jacobi Prohibition, 


Tey againſt Cox, 


Rohibition was prayed, for that , that one was cited out of his 
Ponen: before the Arch-Biſhop of Carterbayy , . as Keeper 
of the Spiritualties in time of the vacation of the Biſhopp- 
rick , and it was denyed ; but if he had beene to appeare before 
him as Metrapolitan, otherwiſe it ſhould have been, inſomuch that 
this is againſt the Statute of 23. H. 8. And alſo for his own Canon, 


but in this caſs-the Statute of, 23 H. 8. And alſo their own Ca- 


non ; but in this caſe the ArchBiſhop hath done as he ought, and for 
that the Prohibition was denyed,ſee 17 Ed.2.Fitz. Na. Bre.$822.and 
41 Aſſiſ. "2 

The caſe was this, there was a cuſtome that a Park hath paid two 
ſhillings a yeare, and the ſholder of every Deere which was killed for 
tithes, and in conſideration of that, had been time out of minde, exc. 
Diſcharged of Tithes, and now the Park is diſ-parked , and it was 
moved by Harris Serjeant , that this difſolves-the cuſtome, for 
when part of the cuſtome is diſſolved by the party himſelf, this de. 
rermines the reſidue , forit is adjudged if the Land be diſcharged of 
tithes by reall Compoſition , then if he ſue for tithes in the ſpiritu- 
all Court, prohibition by the common Law was granted, without 
other ſuggeſtion, but only that he ſued there for Lay Fee, and it 
was ſaid that it was adju ged 5. facebs , that where it was a cuſtome 
that ſo many of the bucks ſhall be paid for tithes in ſuch a park yeerly, 
and after the park ſhall be diſparked, yet that remaines diſcharged of 
Tithes , and the cuſtome remaines, and {ke cheif Juſtice ſeemed 
that tithes are due by divine right, but not what part, for if the 
tenth part be due dy divine right, then all "Cuſtomes are 
void. - 
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Buſhes Caſs. "Part IT. 


Trinity, 11. Jacobi, 1612. in the common Bench. 


'TOte by the Sratrre of 50. Edw: 3. Ifa Conſultation be once du- 

| VN ly granted , no new Prohibition ſhall be afterwards granted up- 

on the ſaid Libell.. ' But if ic be apparent matter that.che firſt was not 

duely granted , then a new Prohibition may be granted by the whole 

Court, and with this agreed the book of Extries in the Title of Pro- 

hibition : But this is to be intended to the Spirituall Judge; and it 
ſeems that the Admirall is out of this Sratwte, ſee 22: H, 7. 


Buſhes Caſe; 


\ T Ote that it was agreed in this Caſe, that if a Parſonage be im- 

: V-propriate, and the Vicaridge be endowed, and difference be 
between the Parſon and the Vicar concerning the endowment , that 
ſhall be tryed bythe — for the perſons and the cauſe alfo 
afe ſpirituall : Arid there the Vicar ſues the Parſon for 7Tythes, and 
heſuggeſts the manner of zythi»g, and prays a Prohibition, and it was 
sranted, and after upon ſolemn argument, Con/#1!ration was granted, 
ih ſo much rhat on manner of ttheing did not come in queſtion ; but 
the Endowment of the Vicaridg only , for that is the Elder Brother, 
as the Lord Cokefaid ; and this was cyted to be adjudged by Coke. 


Prohibition. Agats Caſe. 


A Garof Kingſton upon the Thames wis ſned in the Eccleſiaſticall 
ZN Court for beating ofhis Wife, and forcalling her Whore, and 
was ſentenced by them to'pay to his Wife three ſhillings a weeke for 
her NY and divers Fynes were impoſed npon him for not per- 
forming of that , and alſo provided that hee ſhould enter into a Re- 
cognizarice for performance of that, and & Prohibition was. granted, 
and alſo a Habeas Corpis todeliver Agar out of Priſon: | 


Michael. 8. Jacobi, Biackdens Caſe. 


| {recite marryed one withinage, and after diſagreed, ſo that 
they might marry elſe-where; and the firſt Wife had Ifsue by 0- 
ther Husbands, and dyed ,- and Blackden was ſued in the Ecclefiaſti- 
call Court by an Informer , ſuppoſing he had marryed a'womon , li- 
ving his other Wife. And Blackdex proves there the diſagreement, 
by which he had ſentence for him againſt the Informer, and yer hee 
was taxed to give to the Informer twenty markes for coſts, which hee 
refuſed to pay, and moved to have.a Prohibitien, which was granted. 
For. 


Part IT, : Parkers Caſe. ® 
For it was injuſtice to allow Coſtsto one which had vexed him with 
out cauſe , and when they had given ſentence againſt the Informer. 


. Patkers Caſe, Michael. 8.Jacobi 


eArkey being a Parſon of a Church , was deprived by the High 
P Commiſſioners for DNrunkenneſs, and moved for Prohibition, but 
it was not granted ; and he wasdireQted to have ation for the Tythe, 
arid 'npon that the validity of the Sentence ſhall be drawn in queſtion. 


Door Conways Caſe, Michael. 8. Jacobi. 


Onw4y and his Wife were fued before the High Commiſſioners, 

that 15 to ſay,the Wife for Adultery with Sir Michael Blunt, and 
the Husband for connivency to that, asa Witrall, and they were ſen-- 
renced there for that , and coſts raxed in Z1y ; and after the general- 
pardon came, and pardoned all offences before the 9. day of Novem- 
ber before, and upon that the Noor moved for Prohib5rion, and had 
that , becauſe the offences were not enormious crimes, and the Sta- 
tute, and the Commiſſion uponthat is to give power to them ro pro- 
ceed upon enorinious crimes, and to Fyne and Imprifon for them. 
Alfo reſolved that the generall pardon hath diſcharged the Coſts, 
though thar the Coſts were taxed before the Pardon was in Print. 
And this by the relationthat hee had at the day before the Coſts 
were taxed, 


4 Cradocks Caſe, M. chael, 7. Jacobi. 


(Om bought diverſe things upon the body. of the County, 
| hich concerned the furniſhing of a Ship;, as Cordage, Powder, 
2nd Shot, and the party of whotn they were bought ſued Cradocke 
for the money in the Admirall Court, and Prohibition was granted ; 
for the Stature of Richard 2. 1s , that the Admirall ſhall not medd/e- 
with things made withinthe Realm , but only of things made upon 
the Sea, and that no Contraft made upon the Land hall be held 
there. 'And herethe ContraQ was at St. Xatherinesſtairs in the bo=- 
dy of the County ;for it was faid that'St. Katherixes is within Lon- 
don, and the Major of London hath juriſdition upon the Thames as 
farre as Wapping. Andifa Murther be commitred upon the Thames, . 
this shall not be tryed by the Admirall: and here Terry and Peacocks 
Caſe was cyted, which is related in Binghams caſein the 2. Reports, 
and alſo in Sir Henry Coyſtables Caſe inthe 5. Reports, and it was cy- 
red tobe adjudyed , thit if a Contrat be made at Roay in France, 
that shall'not'be tryed inthe Admirall Court, for that it'was made, 
upon the Land, and not upon the high Sea. Paſch.. 


Gandyes againſt Newman. 


Paſche 8. Jacobi Regis, Common Eench. 
Gaudyes caſe with Door Newman. 


FE Parifhioners of the Pariſh”"of A/phage in Canterbury, pre- 
{cribed to have the Nomination and election of their Pariſh 
Clark, and the Parſon of the Pariſh by force of a Canon , upon 
voidance of the place of the Pariſh Clark ele&ed one to the Office ; 
the pariſhoners by force of their Cuſtome eleRed ('-»dy, the 
Parſon ſuppoſing th:s eleftion to be Irreguler, for that it was a- 


gainſt the Canon; ſued Cxndy before Doftor Newman Chan- . 


cellor of Canterbary, and the faid Candy was by Sentence depri- 
ved of the Clark-ſhip of the Pariſh, and the Clark of the Pariſh 
2dmitted ;C»ndy moved fora Prohibition, and had it granted by 
all the Court, for it was held that one Pariſh Clark is a+ meer 
lay man, and ought to þe deprived by them that-put him in, and 
no others ; and if the Eccleſiaſtical] Court meddle with deprivation 
of the Pariſh Clark they incura Premunire, and the Canon which 
willeth that the Parſon ſhall have election of the Pariſh Clark, 
is meerly-void to take away the Cuſtome that any Pariſh had to 
ele him. See the Statute of 25 H.-8. That a Canon againſt Com- 
mon Law confounds the Roiall Prerogative of the King, or. Law 


of God, is void ; and Cuſtome of the Realme cannot be taken 


away but by a of Parliament, See 21 Ea. 4. 44- the Abbot of Saint 
Albones hath a Charter of the King, to be diſcharged of ColleRion 
of 'tenthes granted by Parliament or Convocation : The Clergy 
rants tythes in Convocation, there is a clauſe in the grant that 
no-one of them who ſhal be choſen to be colleRor, ſhalbe diſcharged 
of colleion by colour or force of any Letters Patents,and after they 
- return the Abbot of St. Alboxes ColleRor, who pleads his Letters 
Patents in diſcharge of ColleQor, and reſolved by the Court that 
the clauſe in the grant of tenthes doth not take away the exemption 
of diſcharge by the Letters Patents granted. And it was reſolved 
that if the Parish clark miſdemene himſelfe in his office, or in the 
Church; he may be ſentenced for that in the Eccleſiaſticall court to 
Excommunication, but not to Deprivation : And after Prohibition 
was granted by all the court, and held alſo that a Prohibition 
lyeth as well after ſentence as before. 


Trinity 8. Jacobi, Common Bench. 
ONnr cited to appear inthe. Prerogative Court of Caxterbary, 


which was out of the Dioccſſe of Canterbury, and upon thar 
he 


Part IT. 


«v * 


Part IF. Bearblack, againſt Reade. 

he praied Prohibition npon the Statute of 32, H. 8.. Which willeth 
that none $ha!l be cited to appeare out of his Dioceſſe, without 
aſſent of the Bishop, and Prohibition was granted : And yet it was 
ſaid. that in the time of H. 8; and Reigne of Mary, that the 
Arch Bishops of Canterbury had uſed to cite any man dwelling 
out of his Dioceſſe, and within any Diocefſe within his Province, 
to appeare before him in the" Prerogative Court, and this without 
the aſſent of the Ordinary of the Diocefſe : But it was reſolved 
by the Court, that this was by force: ofthe power Legantine of the 
_ Arch-Biſhop, that as Ly-wood ſaith, ought to be expreſſed in the 
Prohibityn , for the Arch-Biſhop of Canterbury, Tork, Piſa, 


and Reymes were Legati nati, and others. but Legates a La- 
SPEESSSO SS SSESOPS 
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Hillary, 1610. 8. Facobi, in the Common Bench, 


. Tere. 


 Beareblock, againſt Reade: 


miniſtratrix' to her Husband , upon a Judgement given in this 

Court : The caſe was this , the Plaintiffe had Judgment againſt 
the Husband:, and after ſued him to an Vt/agary, and upon thi he 
brought a Writ of Errour , and removed the Record into the Kings 
Bench , and reverſed the Judgement for the Vr/agary. Burthe firſt 
Judgment was affirmed ;and then the Husband acknowledged a Sta- 
##te, and dyed : And the Wife took out Letters of Adminifration, 
and then the Sratuteis extended againſt the Wife, and all the goods 
which ſhee had of the Inteſtates raken in execution. After which 


T- an Action of Debt brought by Beareblocke againſt Reade , Ad- 


Beareblock in the Kings Bench ſueth a Scirefacias. upon theſaid Judg-, 


ment againſt the ſaid Adminiſtratrix, to have execution, and* hee 
pleads upon that , the ſaid Srarxte in Barrie , and the extent of thar, 
and that more then that, shee hath nothing to ſatisfie , and this was 
adjudged a good plea. And then. the Plaintiffe being not ſatisfied, 


he hrought an ation of debt upon the ſaid Judgment in this Court, 


and in'Barr of that, the Wife pleaded all this matter in Barr, as afore- 
ſaid, upon which the P/ainriffe demurred in Law , and the Judges 


ſeemed to incline that this was no Barr ; for though that the Wife - 


hath not any means to aide her ſelfe, or to preyent the extent of the 


Statute , yetit ſeemed to-them that this should not- prevent the- 
| eXCccution.. 
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AO 


Petty again maſt Evarxs, Part IT. 


-execution upon the Judgement,and that the Wife might have 4»d;.- 


ta guerela againſt the Connuſee of the Statate;: and {o to make the 


extent void. It was not argued at this day, bur the point only open- 


ed, ſee 3. Eliz, Dyer, 7+ H..6. See Paſche 9. Pacobs, the 
Reſidue. th | 


Petty againft Evans. 


'Þ an Ejetiove firme brought by the Leſſee-ofa Copy-holder, it is 
utficientthat the count be generall without any mention of the Li- 


cenſe;8& if the Defendant plead not guilty,then the P/aintif ought to 
$hew the Lycenſe in Evidence : But if the Defendant plead ſpecially, 


then the P /aintiff ought to plead the Licenſe certainly in his replica- 
tion, and the time and place when it was made : and in this caſe the 
Plaintiff replied, that the copy-holder by Licenſe firſt then had of the 
Lord did demiſe, and did not fhew what eſtate the Lord had, 
nor the:place nor time when'it was made, and all the Juſtices agre- 
ed that it is not good: For the Licenſe is traverſable, for if a copy- 
holder without Licenſe of the Lord make a Leaſe for yeares. The 
leſſee which entersby calour of that,' is. a Diſſeiſor and a Diſleiſor 

nnot maintain. an EZjeiene Firme, and the Defendant cannot 
Fea that the Plaintiffby licenſe did 'not demiſe, for this is. a 
pregnant negative, alſo 1t ought to appeare what eſtate the Lord 
had, for hs cannor give licenſe to- makea leaſe of longertime inthe 
Tenancy then.he hath in the figniory : And for that if he be Le(- 
ſee for life of a Mannor, and he licenſes a copi-holder to- make 
a Leaſe for 21. yeares of a copy-hold, and then the Leſſee for life 
dies, the licenſe is for that determined, though that the copy- 
holder be of Inheritance , -for the Inheritance of the Lord is bound 
by that. And for that the Plaintiff replies, that the copy-holder 
by licenſe of the Lord firſt therefore had, made the Leaſe, that is 
not good ,by. Coke and Walwmeſley expreſly, and .though that the 
Defendant confeſſe the Replication, by Implication, by pleading. 
Yet this shall not ayd the Plaintiff, for that it is inſufficiently pleaded, 
which note. 


Hillary 8, Jacobi 1610, in the Common Bench. 


N action upon the caſe upon an Aſſumpſit, the. Plaintiff counts 
Iehat when he ſuch a day at che | $ap- inſtance and requeſt 
of the Defendant, lent to the Defendant the ſame day ten pound ; 
And that the Defendant the ſame day in conſideration thereof 
aſſumed and promiſed to the Plaintiff ro pay the ſame ſumm of ten 
pound at an other day to, come: And it was moved in ak of 
Judge- 


4 


 Pait IT. ' - Legates Caſe, 


Judgement, that the conſideration was too generall, and for that 
the action not maintainable, and all the- Juſtices but: Foſter ſeemed the 
conſideration was good, bur Foſter it ſeems was in ſome doubt of 
that, but Judgement was entred for the Plaintiff according to the 


verdi&: And Coke cheife Juſtice ſaid, that ſuch a like ation was 


maintained againſt Kercher his Chaplain, as Executor of his Father, 
and it ſeems for good Law. 3 lb 


Legates Caſe. 


Ne Legate was committed to Newgate "Priſon for Arrianiſme 
cor denying of the Trinity, by .the high Commiſſioners : and 
it was moved on the behalfe' of Legare to have a'habeas Corpus 
andit was granted , and it was ſaid by» (ke cheife Juſtice, that the 
Statute of 5, H.4. Chapter ro. Inhibits Juſtices of peace to commit. 
any man to any private Priſon. And it ſeemes if any do againſt this 
Statute, that an aRion. of falſe Impriſonment lies : For every one 
ought to be.committed to the Common Goal, to. the intent that 
he may be dilivered at the next Goale delivery, and alſo if any be 
committed to any of theCounters in Zoxdoz,unleſsthat ir be for debt, 
thar-an ation of falſe Impriſonment lieth for that, for theſe are 
private Priſons, for the Sheriffes of Loxdox for Debt only. 
| Note in Debt for ten pound the Defendant confeſſeth five pound, 
and for the other five pound pleades that he oweth nothing by 
the Law, and at the day the Plaintiff-would have been nonſuited. 
And it was agreed by all, that if he be nonſaited, that he $hal 
looſe all , as well the debr confeſſed as the other. 

Note the yeare of the Reigne of the King was miſtaken in the 
Record of nifi prixs, . but the Record which remaines inthe Court 
"was very well , and it was amended :- For inſomuch- that it was 
a ſufficent and certaine Iſſue, this was ſufficent Authority to the 
Juſtices of niſi prixs to proceed , but nothing being miſtaken but 
the yeare of the Reigne, this shall be amended, for it is only the 
miſpriſion of the Clark , fee Dyer 260. 24, 25. 9. Eliz. 11, 


. Ge | | Þ 

Note alfo if Tenant in Dower be diſleiſed, and the Diſſeiſor makes 
a Feoitment, the Tenant in dower $hall recover a | their damma- 
ges againſt the Feoffee , for she is not within the Statute of Glo- 
cefter chapter 1. By which eyery one sha!lanſwer for their time. 
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Reymer againſt  Poell. ' PartIT, 
| -Hillary'8. Jacobi'1'6 11.7» theCommon'Bench 
| Reyner againſt Poell'; See Hillary 6. Jacobi fol: 


ſecond deliverance for copy-hold m'B-amproy, in the County 

of Hentington ; the caſe was, copy-hoKM'Lands'were 'furrendered 
to the uſe of a woman, and the Heires of her Body, and $she took 
a Husband, rhe Husband and" the Wife have Ifſue 2. Sonnes, and 
after Surrenders to themſelves for their lives, the remainder to the 
eldeſt Son and his Wifein fee, the Hu8band and the Wife dye, the 
eldeſt Son dies; the youngeſt: Son - enters , =arid 'Surrenders to-the 
uſe of a ſtranger: And the: fole-queſtion"upon which they relied, 
if the Wife was Tenant in tay]; or if $he had 'fee ſimple conditionall ; 
and-it was argued! by Nicholls; that the Wife wasTenant in tay], 
andto prove.that, he cited'2.caſes in Litt/erox,where it is exprelly 
mentioned, who-may be Tenant in-tayl, ſee Set.73.79.. And who 
.may have a Formedeu,fee inthe diſcender,ſeR76. Andhe grounded 
-that-upon reaſon; forthat ; dthatit cannot” be denied :' But thar fee 
fimple might be-of copy-hold according to the cuſtome, and xs well 
-as fee ſimple ,-as well it may be an eſtate tayl, Yor every greater 
containes his lefle, and he faid that this is grounded upon the: reaſon 
of other caſes,as if the King grant to one 'to hold Plea in his Court of 
all aQionsof debt, and otheraRtions, 'and then one aRion'of deBr 
is-given.in:caſe where 'it lieth' not at the common Law, yet the 
Grantee may hold Plea of that : But if a new 'aQion be. framed, 
which was not in experienceat the time of the grant, bur is given 
after by Statute, the grant ſhall not extend to that ; and te the 
Objection, that -copy-hold is no- Tenement- within the Statute, 
of gifts, cc. 'As to that he ſaith, That that 'shafl be very well in-- 
tended co bewithinthe Statute as it is-uſed, and 4. H. 7. ro. A man 
makes a pift'in tay] by deed, the Donee hath an eſtate tayl in the 
deed as welias inthe Land, ſo CMorgan and Maxellscaſe,Commen- 
taries 26, And- ſo of Office, Honour, Dignity ,and copy- hold alſo ; 
and Dyer 2and 3. Phil: And Mary 114- 61. It is found by ſpeciatl 
,verdia , that copy-hold Lands have"been deviſable by copy in 
tayl,-and'ſo it is pleaded 2 and 3 Eliz. Dyer 192.6. And when 
2 lefler eftate is extracted out of a greater, thar- ſhall be directed 
and ordered, according to the courſe of the Common Law; and 
for that the Wife ſhall have plaint in nature of a Cx i» vita, and 
35. H $.6.Title Tenement by copy of Court Roll, itwas ſ2id for Law 
that tay! may beof a copy-hold , and that Formedon may well ly 
of that in deicender, by proteſtation to ſue in nature of a For- 
eden in. deſcender at. the Common Law, and good by all the 


Juſtices; 


PartIl.,  Reymer againſt Pog!.” 


Juſtices, for though. that, Fermedes. in deſcender. was not given' 
bur by Statute: Yet, now this Writ liethat the Common Law, 
and; ſhall be intended that this hath been a _cuſtome.,' time outof 
mind, &£c. And the. Demandant ſhall recover by advife of-all 
the Juſtices, and: the like matter, in. £ſex I. 28, H. '$, And 
Fitz,. affirms, that in the chamber of the Dutchy of Lancaſter after- 
wards ; and alſo he faith, that when cuſtome: hath created ſuch 
Inheritances, and that the Land ſhall be deſcendable , then- the 
Law ſhall direc the diſcent, according to the Maximes and Rules 
of the Common Law. , as incident to. every eſtate diſcendable, and 
for that $hall be.poſſefio Fratris,of a copy: hold eſtate, 4: Coke 22. 
a. Brownes ,Caſe.b.: And there, 28.4, Gravener. and Tedd , the cu- 
ſtomeof the Mannor of. Aleſley inthe County of Warwick was; that 
copy-hold lands might begranted to any; one in fee fimple: and itwas 
adjudged that a. grant to one and the Heires of his Body ,-is within 
the Cuſtome , for, be chat Eſtate Tayl, or Fee ſimple conditionall , 
that is within the Cuſtome : So: he may grant for. life or. for. yeares 
by the ſame Cuſtome, for Eſtate in Fee.ſimple includes all, andicr - 
isa Maxime in Law, tohim that may do the greater, it cannot 
be but the leſſe.is lawfull; and over he ſaid*, that in all caſes 
where a man was put to his reall ationat the Common Law,” in all 
theſe caſes, auggpy-bolder may. have.plaine with :proteſtationto - 
proſecutei 6 of the ſame aQion; and to.the::objeRion, that. 
there cannot: be an Eſtate. tayl. of copy-hold Land; for that, that - 
the Tenant in tayl sball hold: of him in. revertion, ;and $hall not! 
be Tenant to the Lord, co that: he ſaid: that this Eſtate may be- 
created as well by ( Cepit extra menus Dowini,) as. by: Surrender; : 
and then. there js, not. any, revertion- or;;:remaindor;;. buvitipas:ift 
Rent. be newly granted-in tayl; buthe ſaid there.may. be arever-" 
ſfion-upon .an Eſtate tayl, as well as ypon.an Eſtice: for i life; and 
he did Ne ink anna oh Cuſtome,, ge er rn that” 
if the Cuſtome warranc the, greater | Eſtate;,. which , is the Fee: 
ſimple, the leſſeshalibe included in- that. Andihe did: not argae-/ 
but intended.that.it. would be admitted ; that diſcent: of :copy+hold - 
Land $hall not take away.entry. nor Surrender of that ,> nor shall 
make diſcontinuance , ſo prayed: Judgement, and-3ieturne, ' Har#s 
the youngeſt Serjeant argued for,the Plaintiff, that it shall.be a Fee 
ſimple condicignall, and not an Eſtate tayk, and; he faid;'that 'the- 
ſole queſtion was, if the Statute-of #eſftmirſten 2. conevtted ' and 
changed Fee {imple conditionall, of .copy-hold "into: an Eſtate-tayl;, 
for if it be not, an Eſtate tay} within+this Statute, it shall not be* 
an Eſtate tayl at all , for Littletes ſaith; before: the making "0f the' 
Aid Statute, theſe Eſtates were: Fee. ſimple-conditionall,, and: for: 
that cannot be by. preſcription,;. a.2cbe ;Aid:that:copy-hold -Bſtares 
DIE 2. | 


wa” 
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was ſo baſe an Eftate, 'that at the Common Law a copy holder 
had no remedy but only in the Court of the Lord : Bat asto Zirrle- 
rvz who ſayth, thathe may have a Formeden in diſcender, to that 
he ſaith , that the Heire which hath Fee ſimple conditionall may 
have'it by.the''Common Law'; for this was at the Common Law 
defore; the making of that Stature of weffminſfter 2. As it appears 
by 4. Ed. 2: (Formedon 50. 10. "Ed. 2. Formedon 55. And by 
ZBendlowes in the. Lord: Bark/eys caſe, in the Commentaries 239. 6.. 
by Bexlsſe where it is ſaid by him, that a Formedes in diſcender was 
n9t:at the Common Law, but-in a' ſpectall caſe; where an Aſliſe ' 
of: I46rtdancefter. would: not - ſerve the Iſſue; tharis, if a man 
had- Ifſue 4 Sonln;: and his: Wife © died”, and after that he rakes 
another Wife, and Land was given to'him and to his ſecond Wife , 
and to the Heires of their wo 'Bodyes begotten, and they have 
another Sonn, 'and the Wife dies, and after the Father dies, and 
a ſtranger abates, there he.ſayth thar before 'the Statute, the 
youngeſt. Sonn could not have #n"Aſiſe of Atortdaxnceſter ,-and for 
that he shall have a Formedon in diſcender ,-which' was no other 
but awrit founded upon his Caſe, ſee 10 of £4. 2. Formedon 55. 
And for that when Lirtleton ſpeakes of an Eſtate tay! of copy-hold, 
thac 6vghtro be underſtood of Fee taile., which may be Fee ſimple 
condiziond}};,. and fo Lirtleran may bereconciled”, ill well a« 
oree with hindelf;; alfo itiſeembthat Copy-hold is oWOf rhe intent 
and meaning of the Sratute of Weſtminfter 2. For at the common 
Law in ancienr times, .this was baſe Eſtate, and not more in reputa- 
tion then villinage, and alſo'if ſuch an Eſtate then might be cre- 
ated of that which ſhall be-perperuall” and na'means to barrir , for 
ſyrrender of :thacidvck:norimake" any diſcontinuance , and Recove- 
ry was:not known, till 'x 2), £4;/4/ and hefairh, that thancient time. 
the napie of Copy-tioider was not-well' known , for in ancient time 
they wete calied Fenantsin'Villinege;*and Tenants by copy 'is but 
a-new terme , i ſee Fitzherberts Natwra Brevinm 12. b. and the old 
Tenpres fok: 2bandiBraBton'ib; 5: charter'8, In gifts made to ſervants 
cillechthem'.Villaines and Sokemerr, and inthe old Tenures it is. 
ſaid:that the Logds may expeWthem!;, and upon this he inferred, that. 
if itbe-ſo baſeaFeaure, thongh ir be of Lands and Tenements, yet 
they ſhallnot be intended to be within the intent of the makers of. 
the Statute of Weſtminſter 2, and/alfor by a fecond reafon,. that 1s,, 
thatic wasnor the interic-0f the'makers of the ' Statute that' this 
ſhould extend to any Lands but only to thoſe which are free Lands ,' 
forthe parties are called Ponees and'Feoffees, antthe will of the 
Give? ſhouid be obſerved according tothe forme itt the Charter of: 
his gife:manifeſtly expreſſed ,' by which it appears that ir ought to, 
berofiſuchiLang of which/a' gift mxy beimade;; ' and- alſo the Starute 
4209 5 UW provides 


Part 11. Wallop againſt ihe Biſhop of Exeter. | 


provides that if the Donee levy a fine (that in right ic ſhould be no- 
thing) by which alſo it appears as to him it ſeemed, that it ought to 
be of ſuchLand,of which a fine may be levied. And alſo for a third rea- 
ſon , which wasthe great Inconvenience, which would enſue upon 
it, for then the Donees have no meanes todiſpoſe of that, nor give 
that for the advancement of his . Wife nor her Iſſues, and alſo 
the Lord ſhall looſe his figniory, for the Donee ſhall hold of him in 
Reverſ10n and not ofthe Lord , and itis refolved in Heydens Caſe, 
3 Coke 8. a. That whey an a& of Parliament, alters the ſervice, 
Tenure, Intereſt of the Land,or other thing in prejudice of the Lord 
or of the cuſtome of the Mannor, or in prejudice of the Tenant, 
there the generall words of ſuch a ſhail not extend ro Copy-hol- 
ders , ſee the opinion of MHManwaod cheife Baron there, and he a- 
greed, that admitting it ſhall be an Eſtate taile, that then Surren- 
der ſhall not make diſcontinuance , and fo he concluded and' prayed 
Judgment for tte Plaintiffe his Clyent, ſee Hil and Upchars Caſe, 
which was adjudged in the Kings Bench , and the principall caſe 
was adjourned untillthe firſt Sat#rday of the next Tearme; See Hil- 
lari 7. 7acobi in this Book in Replevis' the' Plaintiff was non-ſuited 
between the ſame parties. See allo Paſche 9.Jacobs 149. 


Hillary 1610. 8. Jacobi 7 the Common Bench, 
Wallop againſt the Biſhop of Exeter and Murray Clark. 


| a Dwuareimpeait , the caſe was, Door Playford being Chap- 
.laine of the King , accepted a Benefice of preſentation of a com- 
nion perſon, and after he accepted another .of preſentation of the: 
King ,. without any diſpenſion, both being above the value of eight: 
pound per 41x47 ,. if the firſt Benefice was void. by the Statute of ,, 
21 H. 8, chapter 13. or not, was the queſtion, for if that were 


void by the acceptance of the ſecond Benefice without difpenſation, 


then this remaines along time voide,, ſo that the King was intituled. 
to preſent by Laps, and preſented the Plaintiff, the Statute of 21 H. 
8. provides, that he which is Chaplain. to an Earle, Biſhop, &c., 
my purchaſe licenſe or diſpenſation to receive,. tave, and keep, two, 


Benefices with cure, provided that. it ſhall be lawfull to the- Kings: 


Chaplainesto whom it ſhall pleaſe the King to gtve: any benefices or. 


promotions ſpiriruall, ro what number ſoever-it be, to accept and.re-- 
ceive the ſame withour incurring the danger, penalty, and forfeiture,. 
inthis Statute compriſed, upon which the queſtion was, if by this laſt: 


. Proviſo , Chaplaine of the King having a Benefice- with cure- above: 
the value of eight pound per arxxm,of the preſentation of a commorr 


perſon , might accept another Benefice with cure over the I 
| eight. 
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eight pound ajſo of the preſentation of the King without diſpenſati- 
6n, the words of the Statute, by which'the firſt. Church is made 
voidare, andbe it enafted thar ifany parſon or parſons having one 
Benefice withcure of Soules, being of the yearly value of eight pound 
or above , accept and take any other with cure of Soules, and' be 
inſtituted and inducted in poſſeſſion of the ſame, that then and im+ 
mediately after ſach poſſeſſion had thereof, the firſt Benefice ſhall be 
adjudged in the law to be void. See Hollands caſe 4.Cooke 75.4. This 
caſe was not argued but the point only opened by Dedridge Serjeant 


ofthe King for the Plaintiff, and day given for the argument of that 


tillthe next cearm. | 
Hillary 8. Jacobi 1610, the Common Bench, 


Treſham againſt Lambe, 


Ewes Treſham was Plaintiff. in waſte againſt Joby Lambe, the 

Plaintiff ſuppoſed;the. Defendant had made waſte in ſowing and 
plowing ancient meadow., the which. he hac. let to-the. Defendant 
for years in Rxſhtox in the county of N Non, andſowed it 
with Woade, and prayed Eſtrepement upon the Statute of Gloceſter, 
chapter I 3. And upon examination it appears, that the Eands ler 
was paſture and-Meadow,the Paſture was Ridge and furrow,but had 
been mowed and uſed for meadow fordiverſe years, and that the 
Defendant plowed: and ſowed that with Woade, but this which.” 
had been ancient meadow, heuſed that as Meadow, and: did not+ 


- convert that to-Arable Land , but the Judges would not grant any 


Eſtrepement tothe Paſture, for that it was Ridge and furrow, and- 
it was no "mncient. meadow, although that had: been mowed'time 
out of minde , mc. But to the ancient Meadow-they. granted a writ 
ofEſterpement , but Foſter ſeemed to be of another opinion, for 
that, that it was to ſow Woade, for chat that itis againſt common 
Right, and the fume and ſmell of that: is offenſive and- infeRious, 
bur if it had been to ſow Corne he agreed as above, and fortheexe- 
cuting the'Writ of Eſtrepement,, they all agreed that the Sheriff. 
ought to take, if need be, the power of the County againſt thoſe. 
which made the waſte © hanging the Avtion.) and may commic them. 
if they will not obey him , for the words of the Starute are, that 
you ſhall cauſe to keep, which ſhall be intended in fafety.. But if 
Leſſee for years trenchor draine, that is no Waſt, as it was now of 
late times adjudged , where ifthe Leſſee takes any of the reaſonable 
Bootes thac the Law allowes , that it ſhall be no Waſte nor Eſtrepe- | 
| , | / ment 


'PartiIT. Famer verſus Read. | 
merit. 'ſhall be granted, ſee F itzherherts Natura Breviam , 


9m. | | | 

If a man deviſe Land to his Executors for years , this is aſſetts , 
but if he deviſe that his Executors ſhall ſell his Lands, or deviſe his 
Lands to his Executors to be ſold, this ſhall be-no aſſets untill the 
Lands are ſold , and the money for which the land ſhall be ſold, 
ſhall be afſetts. | | 

A Record of N;þ prizs, in an Aftion of Debt upon an obligati- 
on, with condition to pay ſuch a ſum of Money at ſuch..a Feaſt next 
after the date of the obligation, and: the day of the date of the obli- 
Sation was omitted in the Record ofthe1V;/z prixs,ſo that it doth not 
appear which ſhall be the next Feaſt ar which the mony ought to be 
paid after the date, and by all the Juſtices , that was no perfeQ 1{- 
ſue, and for thar the Juſtices of V3; prizes bake no power to pro- 
ceed upon it, and for that it ſhall not be amended, otherwiſe if it 
had been a good Iſſue, though that another thing had been miſta» 
ken, ſee Dyer 9. Eliz. 260. 24. And ſee before the fame Tearm 
here. foes 2, EEE 

The King pardoned a man attaint, for-giving a falſe verdiQ, yet he 
ſhall not be ar another time impannelled upon any Jury, for though 
 thatthe puniſhment were pardoned yet the Guilt remaines.- 


Hillary 8. Jacobi 1610. 1s the Common Bench, 


James verſus Reade. 


HE cafe was, the King was ſeiſed of a Mannor , where there 
. wereGiverſe Copy-holders for life, and was alſo ſeiſed of eight 
Acres of Land inanother Mannor , in which the Copy-holgers have: 
uſed time out of minde, &c. To have common, and after the 
King grants the Mannor to one, and the eight Acres to another, and 
a Copy-holder puts in his beaſts-into the eight Acres of Land, and 
in treſpaſſe brought againſt him by the Patenree of the eight Acres, 
he preſcribes that the Lord ofa Mannor, and all thoſe whoſe eſtate 
he hatch in the 'Mannor have uſed time out of minde , &-c. For 
themſelves anJ their Copy-holters to have Common in the ſaid 
eight Acres of Land ; and further pleaded thathe was Copy-holder 
for his life by. grant, after the ſaid unity of poſſeſſion in the Kins,and 
ſo demanded judgment-if ation, againſt which the ſaid unity of 
poſſeſſion was pleaded, upon which the Defexdant demurrs , and 
all the Juſtices ſeemed thar though that prefcription was pleaded 
that the common was extin& ,. but it ſeems alſo to them that by ſpe- 
; ciall 
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ciall pleading he might have beene helped and ſave his common, for 
this was common Appendant, ſee 4. Coke, Tirrivghams. Caſe, 
37+ 6. I 


Hillary 8. Jacobi 161 0. In the Common Bench. 
Cartwright againſt Gilbert. 


( Debt upon an obligation with condition to be and perform an 
| {od -rmndin.c to be made, the Arbitrators award, that the Nefen- 
dant ſhould make Submiſſion , and ſhould acknowledge himſelfſor- 
ry for all tran greſſions and words, at or before the next Court to be 
held in the Mannor of P. And for the not performance of that A- 
ward, the Plaintiffbrought this Suit, and the Defendant in Barr - 

of this, pleads that at the ſaid next Court, he went to the Court to 

make his ſubmiſſion and to acknowledge himſelf greived according 

ro the Award , and was there ready to have performed it, bur 

further he ſaith , that the Plaintiffwas not there to accept it , upon 

which the Plaintiff demurred ; and it ſeemes to Coke and Fofter 

that the Defendant hath done as much as was to be done of his 

part ; and forthat, that the Plaintiff was not there ready to accept , 

the Defendant was diſcharged , for this ſubmiſſion is perſonall, and 

ro the intent to make them freinds , and for that both ghe parties 

ought to be preſent. But Yalmeſley and Warburton ſeemed, that it 

might have been very well made in the abſence of the Plaintiff, as 

well as a man may ſubmir himſelf to an Arbitrement of a man which 

is abſent , For this is only to be made to the intent to ſhew himſelf 
ſorrowfull for the Treſpaſſes and words, which he hath made and 
ſpoken, and it was not argued but adjourned till the next tearme , 

and the Juſtices moved the parties to make an end of that, for that 

it was a trifling Suit. 


Hillary 8. J-cobi 16:0 7 the Common Bench. 
Sir Edivard Aſtfeild. 


"TR Edward Aſvfeild was bound inan obligation by the name of 
Ocir Edmund, and (ubſcribed that with the name of Edward, and 
in Debt brought upon that, he pleads ( it is not his Deed) and it 
ſeemes to all the Juſtices that he might well plead that, for it appears 
to them that he is not named Edmnnd,and the originall againſt him, 
was, Command Edward, otherwiſe E£dm#1d, and this was not good, 

for a man cannot have two Chriſtian names, and if judgment were 
Siven againſt him by the name of Edmnnd,and the Sheriff arreſt him * 


by 


Part IT. SHleragainſt Baxter," 


by. Capias, that-falſe impriſonment lies'a ain{thim:! But ifhehave's 
name given to''him, when:he' was chriſtened ;- afid another when 


he was confirmed;/*he ſhaitbe catied and Kriown dyrhe'nanie piveri 


unto him at rhe time of his confirmation, and not by-the* firſt; 'ſee'; 
IT. R. 2:Grants 9.'Ed: 5.4. 12. R.4\Feoffients 58; See: Perkin fol. 
8:6 9. 4. Grants,10, Elize Dytr, 27 9.04» 6112: 52 C 5 th 
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. \. - Hillary 8: Jacobi r610'-7#'the Common Benth; ©7111 
| -.' Styles againi{t Baxter: 


| gz "31es brought an Actionupon thecaſe againſt Baxter for calling 

nm perjured many the Netendant juſtified that '/hewas:perjured' 
tm ſucha Court, -inſuch a depoſition. . arid ſo.;pleaded that certiins? 
ly,-andit was found for the Defendant: at the Nif-prixs, and; 
Judgment was given accordingly , and':the-Defendant. afterwards: 


publiſhed the ſame words of the: Plaintiff, 'upon which he' brought! 


a-new Actionfor the new-publication, in which th&Defendant:plea=: 
ded inBarr che firſt Judgment, :upon;which the P/4ivFf demurred 
and it was'adjudged-withoutany Contridiction; that itzwavai! 00tb 
Batre. , 14 ©3121 Gare dots 2% HA 2s at bonutes gn 2:9 
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oft 14T , 2103-09 Bgolea ok , $11:36:2 21 vs Ey:mogyenindsu 
1124 {Andr eapainf{ Ledſqrt 1n-theStar Chamber. Runge 
i; To 920 :5443 67 3124056 4d jiefe od 120d olis bas © 209 
AN: Narewe exhibited: his bill inthe Star-Chamber againſt:Ledfam ;* 
the matter ,. eLngrew.beingazrich Uſurer; delivered: to Led-: 
ſamibeing a Srrivgner,0nethouſand-pound ;t9::hesmiplayed:forhimy 
for Intereſt; ;thasuis; far ten; poupd! forghemſeofevery hundied': 
pound for every yeare, Led/am being a Prodigall man, as it ſeemes; ; 
{pentithe Money ,7and delivered to: Andrews diverſt ſeverill obliga- 
tions, every of them containing threeſeverali perſons,” wellknown:3 
to be ſufficgent being ſome- of 4hem+ Knights , -athers; Gentlemen , 
and;Elquires of great Eſtares;, and.the orhes godd.Cizens with-, | 
* outexceptions, were bound £0, 441drews intwo-huadced pound: for; 
the payment of one hundred, (ty; pound to oe fndrew at; a day: to 


come within fix Moneths then next comming , as eAutrewyhad; 


uſed before to lend his Money, and delivered the Obligations with 
Seales unto them , and th&namaes,-of ;zh6,parties mentioned to be 
bound by that ſubſcribed , andhis 6wn name alfo ſubſcribed as wit- 
neffing-the ſealing ndyebyery.of4bems, : a8a,publigue Une. 1 | 
the good ang,Jawty}l obligatigns,of the Parties whicts, were meritio< 
ned in them,..wher <JPaxrdathe parties mentioned! jnthem:,; had: 
j | nog 
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Buydet againſt Pix, PareI 1; 
not any notice of any of them. But Led/aw had forged and counter 


feiced them, as he hath confeſſed upon his Examination ,- _ 
Interrogatories adminiſtred by the. Plaintiin this Court, and at 
the hearing of the Capſe and ſentence of that, it was moved 
if Led/am ſha1 looſe both his Eares or but one, for if ic be bue 
one forgery, then by the Statute of 5.5 Eliz.. Admitting that the 
Bill is groundedupon this Statuce , - he ſhall looſe an Eare and 
pay che double dammages and coſt to the party greeved: And 
alſo if eLrdrew, being but the Obligee, and not oe & f the parties, 
in whoſe names the Obligations were forged, if he be. ſuch a part 
reived, which ſhall have double coſts and _—_ , and theſe 
oubts were reſolved by Coke cheife- Juſtice of the Common 
Bench , where they were moved, and Flemming cheif Juſtice of 
the Kings Bench, that. Zed/amw ſhould looſe but one eare, for 
that (hall be raken as one forgery, for that it was made at one 
time ,and alſothat Axdrew was the party greived within the Sratute, 
but Coke faid thatthe Bill was generall, that is againft the Lawes 
and. Statutes of the Realme, and not preciſely upon the Statute 
of 5. Zliz. For he ſaid, that when a Bill is founded upon an AR 
of Parliament, that this ought ro containe all che branches which 
are mentioned inthe AR, the which wants in this Bill, but in« 
ſorauch , that it wes adjudged in Parliament what puniſhment 
fuch offenders thall have, they inflited the fame punichment 
which is appointed by the Statute, and added to that, that he 
Should be Impriſoned till he found good Suerties for his good behavi- 
our, and alſo that hee hall be brought to. every. one of the 
Kings Courts at #Weffminfter with great Papers in- his hart, contai- 
ning his offence in Capitall letters, but the. Lord Chancellor ex» 
pounded/the double- dammages infach manner; that is, that they 
Shatl not be incended double Intereſt , but only the Principall . 


-Note,, thar-if Execution be direfed ro a Sheriffe , to Arreſt any 
man, orto make Execution-within a Liberty : And the Sherifte 
; dire his Warrant to a Bayliffe of the Liberty, for to make Execu2 
tion of -the Procefſe , which - makes ic, and-after is a Fugitive, 
and not ablecoanſwer for that , the Lord of the. Franchiſe ſhall 
anſwer for that, and ſhall be liable ro anſwer for his Bayliffe, by 
allcheJuſtices. | MW 


Burdett againſt Pix,” | 
Faebs upoun fingle Kill by Burdett a_ | Pix; as. admic 
niſtca 


,iltcator of: Freewen, the caſo was this; that is ,wFreewen: was 
bound.in-an-Obligation-of thirty four pound to. Burdeer: the _ 


Part II. Boye againſt Stretton, 


iff, and was alſo bound to oneiliew Pixin $5. /. Freewen dy- 
cd Inteſtate, andthe Letters of Adminiftration of - kis Goods were 
Committed after his Dedth, co' thie ſaid fob» Pix , the Defendant 
and che ſaid Fifians Pix alfo made the faid Jobs Pix the En- 
day his Executor and diet, ant{ the me in this Aion 
_ pleads, that the faid Freewes was indebted to- the faid iliaw 
Pix, and that he was his ror oes pop that he had Goods of 


the faid Freewens, ſufficient to farisfie the faid debt, the which 
he recained for the ſatisfaRion of that , and that over that , hahath 
not of his to ſatisfie him, upon which the Plaintiff Demy 
that, that che Defendant doth nor plead, chat he hath | 
eleRion to retaine the faid goods, for theſatifation of Miown 
faid Debc defore the Aion brought®, and by all the Juſtices, he 
ought to make his eteQion before the dringing of the Action 
otherwiſe he ſhall be charged with che other Debt. See Foodwar 
_ Darcyes Caſe, Commetitaries 184. 4. and 4. Cook 30. Conlters 
. | | 


Hillary 8. Jacobi 1 610, inthe Common Bench, 
Bone againſt Stxettoti, 


He caſe was this, A man ſeiſed of two Actes of Land,” make 

a Leaſe for years of one Acre, to one, and another- Leaſe for 
yeares of the other Acre to another, and then he enters and makes 
a Feoffment , and ſeverall Liveryes upon the ſeverall Acres, and'one 
of the Leſſees being: preſent, doth: not-affene tothe ſaid Livery, 
- and the uſe of the faid Feoffment , was not the uſe of his laſt Will; 
and then he declares his laſt-Will z-and. by that recites. the ſaid 
Feoffment, and then declares the uſe of that to be to. the uſe of him- 
ſelf for life, the remainder over to a ſtranger, and after+ the 
Tenant for years which: did not affent to the Livery, grants his 
Eſtate to the Feoffor , and the-Feoffor dies z and. Nichols Serjeant 
moved firſt : That this enures: as: agrant- of a reverſion; and that 
the grant of the perticuler Tenant enures ,. firſt asan Artornement , 
_ and thenas a-ſurrender of his Eſtace, as if it had been an expreſſe 
ſurrender, andall the Juſtices agreed , that this doth -riot enure 
to make Attornement and. ſurrender as expreſle ſurrender will , 
for an expreſle ſurrender admits the reverſion,ro be in the. Grantee to 
whom: the ſurrender is made: But in this caſe before Actornement. 
the Grantee hath nothing, and after Attornement the particuler 
Eſtate being granted ;- it ſhall be drownd in the reverſion; Harris - 
Serjeant; the words of the deviſe _ that his Feoffees and OI 
| 3 $'Cr100$ 


Repleuin, 


 Cargrave agrjnſi-Gargrave. _- Part: 


Perſons which'after hisDeath ſhall be, ſeifed!,;: ſhall be ſeiſed:to the 
ſame uſes before declared,and.of. one Acrehe-hath tiotany. Feoffees , 
for of 5aat the Feoffment Was -VQydh,  and- yet it wis: agreed: that 
the deviſe was good.as Lyngies Caſe wayin35. 'H, 8, cited by A 
derſox.,in, Welden-and ,Elhintops feaſt, Gpmmentaries 523 b. And 
he. .arg ed; that 1thoygh,, xhat: w 


ſeyeral 


US TORE ©. (Ne  GEviIOr DA 
La all paſſe by:rbe; Feoffmess, 


 adeclaration of the. uſe. of.th .,Feoffment.,-and:for: that nothing 


Thall paſſe. by che deviſe, with whichthe Juſtices ſeemed to- accord , 
and: cited a caſeyto. be. adjudged. in the Kings Bench, 40..Elis, 
where the Father gives and grants Hands to his Son & his heires with 
warranty , and makes a Letter of Attgrney within the deed to make 
Livery , and adjudged, that chat ſhall not enure as a Covenant 


to raiſe a uſe, for. that , that it appeares'by the Letter of Attorney , 
that his intent was, that that Thould enure 'as a"Feoffment, and 
not as any other manner of.. conveyance, ſee 14 +£&1iz. Dyer 


311. $3, Maſter (romiwells Caſe; and fo it was ad judged accor- 
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Part II;  Gargrave againſt. Gargrave 


Commonin.the ſaid Moore--or; not. . Dd Heron: Serzeant, argued, 
chas the Said -Katherivethall have.Co moain the fajd; Manes, 
for he ſaid, tharthe ſaid demiſe: $þall be, expounded ,'/accordipg 
tothe intent of the partie,s ast is agreed in H!l and Graxges:Caſe, 
Commentaries 270. 5. Wherea man makes a Leaſe for yeares of 
a honſe ,.and-all the, Lands to that belonging © and chopgh it - 
there agteed , that' Land cannot be appurtenant to a houſe, 

this word appurtenant , sball-be takeg..in. the ..effec and ſenſe of 
uſually occupied with the MeſTuage or lying to the houſe, by 
whichit appeares that the, words -are..cransferred; from. the , proper 


. ſignification, to; anorher,to.ſatisfie the. intent of the. parties, for 


it.is the office of che Judpes;, (0 take andexpound. the ; Words gelyeh 
thecommon Peopleulſe”, to, expreſle1 their ALENE ARGUING &P 26 
intent, and for, <br hall be. taken not according, x0 the.yery.;de 
tion, inſomuch that ic doch not ſtand. with, the matter, bot in 
ſuch manners the party1 uſed them :. And-for that this'grant. ſhall 
amount to, 2, new grant of. Common injthe {aid Moor, ; for as it 
ſeems common or; feeding. fon, Cattell;may .be ; granted: and. palle 
by the namie.of Tenem nts '& Hereditamgars.;; or at .leaſt. Nw 
included and compriſed. within.the words Tenementsand Here is 
raments,/ and ſoshall be conſtrued | as a, thing occupied and: or 
joyed with HiclaidMeſaages; ſee Hex. 6 Caſe, 39..Coke,, And 


it was an: expreſle, endorl] up9n: Some tha rhe e aid 
Katherine's hdd not haye. Copmaangheſ Moore: bay 5: -was 
agreed þy all , char this. was. vaine- and. Evan a Lo ing,morth s 
bur he.urged that this Shall have.a favorab leconiruthion, for. qbas 
it was for. Foynture , .which sball, have:,as faxqrable;,conſtrufti 
as Dower. And:ſo he be prayed Judgernent;foc the Plainciff'; and: of 
the crherpurf i olls je arp ooge gueg:, chat thisshall not -aMoNRT 
to. 96: grant; tor-bs Gif. chars PENA APE Words: tg. Frog 
ſuch capſtepeuog ,j50r, 19g huh 1$;;is, a0. .Tenement, ar. H 

t, only..a Feeding for [the "Cactell of hrs 


rament., ,no.Comm 
Leſſee, in the on of ab he Leſſor. Bs Eq. 2: Fitaherbere 4 


admealurexper Won £ 597 ppaiſa-26-8 5 Cit Fighy 4 ſaid 
zoble ; far that PIR HE !atrhlle thug. gf 8 90 FRETS 
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ri 0999 vþ Cxrh hyp pacpptd hos gp 
purely Ne 296, 1 IFNOT'S fe tf Qf 31}, bis 
Eng/qr * 4 the Manpge Bf (rb) ad aggudged chatithg 
vledwich Parkþallshall got. OO RotR 19 £XcCqprt 
B+ fag, t Nt 16 WAS, only feeding, and, got. Mpeg of 
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Cannige againſt Newwary. Part IT, 


the Inkeritance of both-was in the Leſſor ; but ifit be pranted of 
feeding it'shallde intended the ſame like feeding, that the Tenane 
bath; as if che King grant ſuch Libercies as the City of Loydex hath, 
and that shall be good, and fo it was adjourned. | 


Hillary 8. Jacobi, 1610. I# the Common Bench, 
 ,* Camtige againft Doftor Newnan, 


Nan Information upon the Sratzre of 21 H.8. chaptert3. Of 
nen-reſidency , it was found by ſpeciall Verdi&, that DoQor 
Newman was Incumbent, inveſted in the'ReQory of Sraple- 
barſt in the County of Kent , and that hee was alſo ſeiſed of 
a houſe in-Srapleharſt aforefaid ; feituate within twenty yards of 
the ſaid Reftory , and that the manſion houſe of the ſaid Reory 
wasin goud' repaire, and that Doctor Newman held that in his 
hands and occupation with his one proper goods , and did not let 
it to.any other, and that he-inhabited in the ſaid Meſſuage and not 
inthe Parſonage , the Statute of 21 H.8 chapter r 3. Provides, 
that every Parſon promoted to any Parſonage, ſhall be perſonal! 
reſident, and abiding in, at, and upog his ſaid. Benefice, and in caſe 
any ſuch fpirituall Parſon keep not refidence at his Benefice, as afore- 
ſaid , bur abſent himſelf willfully by the ſpace ofa month together 
or two Moneths, to be'accounted art ſevetalltimes\,” in any one year, 
and 'makes ths reſidence and abiding gs þo-15-0 places by fuch rime, 
tht chen he ſhall forfeir for every: ſuch default ten pounds, the 
one halfe tothe King, andthe other halfe'to the Informer ; and © 
ifthe ſaid DoQor Newmays was not reſident, and incurred the pe- 
nalty of this Sratute was the queſtion, and it was argned by 
Hawghtonchat he had incurred the penalty ofthie Srarzte,' and was 
non-reſident within the intent, arid be argned that to ſome intenc 
all the Pariſh may be ſaid the Benefice of the Parſon, for that, that 
hehath benefit out of it , and he is called Parfon of ſuch a Townor 
Pariſh, but this is not the Benefice that the Srarwre. intends , tipon 
which he ought to be refidex?, av'in the-29. Aſiſe 55. If a Corrody 
be granted out'ofan Abby , it ſhal[nor be intended out of the ſear 
of the Abby , out of the Booke of 29. Aſſiſe 8. Where it is ſaid, 
that ifa Rent be granted out of a Priory, that all the poſſeſſions of 
the Priory are charged, as to that he faith, it was but ( it was faid 
and not Judgment, and alſo the ſaid Bookes may be well reconciled, 
for it is more proper Thiit the ſeate of the Abby ſhall be charged 
with the Cotrody,, and the poſſeſſions of the Priory with the Rene, 
and alſo he ſaid, there were ſeven cauſes of making of the ſaid Srarwre, 
Fhercof bur two are t6 our purpoſe , the fiſt is Hoſpitality, ſecond 
releite 


PartI1. Crogat againſt Morris. 


releife ofthe Poore, and theſe are to be done in the Parſonage 
houſe, for this is the free Almes of the Church , and ſo *® was ad- 
judged,z4 of Eliz.in the Kings Bench, Broome and Hudſon , and in 
this Court alſo , andin this Court alſo in the 40 of Ez. in the 
way Bench berwixt Butler and Goodall 6 Coke 21 b. that he 
oug t to be refident uponthe Parſonage houſe and'nor other whete 
and he allowed and agreed, that imprifonment without deceit, a! 
ſickneſle are good excuſes, but fo it ſhallnot be a prejudice, for the 
Parſonape houſe is in good repaire : And fo concluded that judg- 
ment ſhall be given for the Plaintiff: And for the Defendant, Barker 
Serjeant argued, that ir appears by rhe ſpeciall Verdi, that Door 
Newman held the Parſonage houſe in his own hands and occupation, 
and did not let it, upon which he gathered that his ſervants were re- 
ſident uponit , and to the expoſition ofthe Starxre , he faith, that 
it appears by Heydons Caſe, 3 Coke 7. a. That the better'means co ex- 


pound Srarwees , is to confider the miſcheife which was at che com- 


mon Law before the making ofrhat , and when ir is intended co be 

reformed by that, and this appears by the Preamble of that Statute, 
alſo be faith, that before the Councill of Zateras a man might pay 

his tithes to whom he woeld,bnt by rhe ſame Council all the Pari 


is made the Benefice of the Parſon , for he receives benefit by that , | 


and yet he faid, that before the ſaid Srarsre, every ſpirityall tian was 
bound-and compellabte by the Ecclefiaſticall Law to be 
if he were in the Kings Service or air Officer in the Chaxc 


» he; 
| ſhouldbe excuſed, as it appears inthe Regiſter, fel. 58. 5. Though 


thar he were Dean, the which Office meerly requires kis perfonall 
- refidence, as itis there faid, and alfo be fairh, that che Caſe berween 
utley and Goodell , was that the Parfon demifed al! the Parſonage 


uſe bur only one Chamber; 'and'was not refiden in that, burcin a 


Copy-hold withinthe Town , and fo Prey Judgmem for the De- 
fendant , this caſe was componnded by the Lord Coke, but he in- 
tended this was no reſidence within the Sratwie, for this was not 
his Benefice , Þut che Tenants part of that , as he faid hath been ad- 


 judgedin che Exchequer. : | 
Hillary 8. Jacobi 1610 In Banco Commini. 
Crogat againſt Aprris | 
.E Caſewas, A Commonerbrooghe ari Aﬀtion npon the Caſe, 


L againt a ſtranger} for that his Beaſts carne inland fed 'upon. the 
Common, and. by Coke; Walneſley, and Warburton it heth yeiy 


well, F xr tray ar of for thenevery Conmoner ity have - 


the ſame Action; and then & would beinfiarre; © 
je | | Pat 


dent, yet ; 


553 


Piat apiaſt the Lady Satnt a ParrTT. 
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3 RAY againſt the Lady. Sirint John, Poſte, 269, es 


ox the beginning.of this in | Michalewas tearme laſt; and that 
pre , he 5 Ek by Hatton, rjeant for the Defendant; that. 
4 Fe: Fr 40p fktroged cb the Covenant »; It: was agreed: 
1/7 nGers calein cale pf conditign,andbepgreed,that that Coyenane” 
is Os he Statute of 31: H, 8, chapter. '34- as: well as condition , 
oth opp of x Put. ofthe Reverſion ſhall.nor bor an Ads 


lings 0; 
b dic «ſo q Wt a4, of + Lowe hg yas Jovi 
r. f BY SOPIREr Pecd be let::the,; Wood ,v arid; 
he Manor andthe; Wood, .and hebrought: 
dit Eno goody, and he; agreed that one For-; 
i EIS  forchere was; but one diſ-: 


y 4 > - 

Nb 
<Y ; Tn che.Aftiap , but.a mancannat. 
he ©2310 vyen rar? -Daexs,00 ;Mmore;inthel 
Prihc gy 1 Ai it lng rone Deed and: {0 


BE 


foi oli al Lee heme in incite Leaſe, 
ant! fo the;Granteg,o6 the! 
Reverſion ſhall have advantage of chat, and he agreed that in reall 
aRions,which alwaies are groynded upon theticte,and fox thar if it 
be grounded bpon' two titles,he oughtro have'2..aRions according to 
his cicle ,but in perſonall 1Riongwhere.the action is grounded upon 
the wok & another matter which comes (Ex poſt fatto) which is = 
pied prbecaule, Flor eninesne Cnndthri the 
he K& | 6p i\Gaſe444, #,6, Gokegund thisis 
Ons l man FAY have,an. Aﬀion,ugon the Statute pf Offen- 
Yerg in es or hun mFig.ing0 Parkes, 13. H.,7012-a0d 8 Fd..4\ 57 
Oh AKttdr | of Treſpaſſs for Tre pulls made ay.ſeverall tines.s. wa 


ge 0 
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Part IT. Sturgis againſt Deane. 


ſo one Aion of Debt for diverſe Contracts; x 1 H:6. 24-year: 
tin, 3H, 6, Trefpas, 3 H. 4. But be argued that in rea}{ or-mixt, Ati- 
ons , as raviſhment of Ward, for ſeyerall Wards or one;; 2 ware im- 
pedit for ſeverall Churches , this ſhall not begood,,. Fitz; Ward 52. 
3. H.6.52. And alſo he ſaid'that the. Statute of,32 H. 8. chapter 
34. by expreſſe words gives the ſame remedy ro Grantees of  Rever- 
ſions, that the Grantors, themſelves had, -.and the Grantor with- 
out queſtion , may have an AQtion if he ;have not. granted the Re- 
verſion, and ſo he concluded, and prayed Judgment for the Plaintiff, 
and it was adjourned. | B 


Hillary 8. Jacobi 1610, #2 the Common Bench. 
Sturgis againſt Deaz , ſee T. 65. 


Man was bound to pay to the Plaintiff ten pound within. ten 

dayes after his return from  7er»/alem ', the Plaintiff pro- 

'ving that he had been there; and the. Plaintiff. after ten dayes 
brought his Aion upon the Obligation , without making of any 
proofe that he had been there,and if that were good, or that he 
ought to make proofe of that before he brings his Action, this was 
the queſtion ,and alſo he ought to make proofe, then what man- 
ner-ofproofe, and it was moved by Haxghton , that whena-thing 
istrue, and isnot referred to any. certain: and. particular manner 
of proof, 4s before what ſhall be done, or how.the proofe ſhall be 
made, the party may bring his Aion, and the. other party. may 
take his Iſſue, upon thedoing of the thing which ought to be pro- 
ved & the triall of that ſball be proofe ſufficient, and 1n his count he 
need not to aver that he had been thereſee 10 E4. '4. 11..b.c. 15, 
Ed.4. 25+ 7 R. 2» Barr 24T. And here alſo the: proofe, .if any 
ſhould, it ought to be made within ten dayes, the which cannot be 
made by Jury in ſo ſhort a time, as it is ſaid by Choke in10 Ed. 4. 
11.6. though that he agreed, that when;a man,may ſpeake of 
proofe generally, that ſhall be intended proofe, by. Jury , -for that, 
that this is the moſt bigh proofe,as it is ſaid in Gregaries Caſe, 6 Coke 
20.4- and 10 Ed. 411, b. But of the other part it was ſaid by Sherley 
Serjeant, that true it is that proofe ought to be made . for the 
Defendant, as the Caſe is in 10 E4. 4. 11, That then ſuch proofe 
ſhould be ſutficient , for the Plaintiff may bring his Action before 
that the Defendant may by poſſibility bring his Action, but where 
the Plaintiff ought to make the proofe , there he ought to prove, 
that beforethar he bring his Action, and it ſhall be accounted his 
Folly,that he would bring his action before he had proved thac,but 
all the Juſtic.s agreed, that the Plaintiff need not ro make any other 
I proofe, 


I 


58 Wickendey againft Thomns. Part I7, 
| prove, but only by the bringing of his Afton, but the Lord Cv 

took exception Fr fry mo for thar, that the Plaintiff bak 

not averred in his replication that he was at Hiernſalem , but gene- 

rally that ſuch a day he retutned from thence; and he ſaid, that a 

man might retufne froth a place; when he was not at the ſame 

place, as if hehad dean fievre the place, or ih the sKkirts of Hiern 

ſalewi , and upen that it was adjourned, Re the deginhing of that, 

Trinity 8: Futobs 46%. #. Mech. x3. 206, and 204. ; 


Hillary 8. Jacobi 1610. in the Common Bench. 
Wickenden ag4izſt Thomas. 


2. Exteutors + Fc Caſe was this, 2. Executors were joyntly made in a Will, 

ene refuſes, - | one of them releaſes a Debt due to the Teſtator, and after be- 
fore the Ordinary refuſes to Adminiſter, and it was agreed by all 
rhe Juſtices ; that _thereleafe was Adminiſtration, and for that he 
hath _ kis Ele&ion, and then the Refufallcomes too late ; and 
fs void. | 


Bedell againſt Beddll. 


Waſte, 2, Ex. waſt'thetaſe was this, A Man ſeifed of Lands makes his Will, 
ecxtgrs, onere- Land bf that'makes two Execurogs, and deviſes tis Lands to his 
fuſes, | Executors foroneand twenty yeares after his Death, upon cruſt, 
that they Thould permit A. To injoy that during, and to take all 

the profits all the Terme , if he ſo long lived , and if he «cited within 

. the Terme, 'then chat 3B. ſhould rake che profics, and- ſo with 

others remained in the ſame manner , with the remainder over to 

x Nranger intayl;, one of the Executors refuſeth ro prove the Will, 

- or Adminiſter, and . alſo tv accept the Terme , the other execu- 

__ torproves'the Will , & Adminiſters the Goods, and enters into rhe 

Land according to the Leafe , and that aflignes to A. according to 

- the truſt repoſedin him , and after that he in reverſion in tayl 
brings an Aion of waſt againft the Executors which proved the 

Wil, and he proved all the matter aforeſaid, and that before 

the aſlignement , and that before that no waſt was made, and ic 

Tfeemes to all the Judges , that this was a good Plea, for. the waveing 

of 6fte Execuror is good , and though that he might after Admini- 

Rer, 4s the book of-21. £4. 4. Is for that , the Intereſt of his Com- 

Panion preſerves his Authority, whereare 2 or more, But if there 

be but one Executor and he refufeth , and the Ordinary grants 
Adminiſtration ro another, he cannot then Adminifter againe ; 

and Ceke cheife Juſtice cited that one RoWles,, made the Lord 

| | | Chancellor 


F 


Part IT. | Dolfor Huſttys Cafe, 


Chancellorwhich then was thecheife Juſtice of B-ygland, and the 
Maſter of the Rolls, his Executors and died, and-they writ their 
Letters tothe Ordinary, witneſling that they were: Imployed in 
= buſineſſes, and could not intend the performance 'of the 
aid Will, and that for that, they deſire to be free of that, and 
that the Ordinary would commitc the: Adminiſtration, of: che 
coods of the ſaid Teſtator to the next of blood, : and this ſufficient 
refufall . And upon that the Qrdinary committed the Adminiſtra- 
tion accordingly : And to the pleading , 'that no waſt was made 
before the aſlignement , they all agreed that this was good; 
and fo it was adjourned for this time, [1d 

A man ſould his Land upon a-condition:,, and after: took a Wife 
and died, the Heire encred for the Condition broken; yet-the 
Wife ſhall not be endowed, ſo if che Condition had been broken 
before the Death of the Husband , it he had not entred, for: he 


had but title of entery. 
Hillary 8. Jacobi 1610. 77: the Common Bench, 

| As yet Doctor Huſſeys Caſe: -. 
MI" againſt Doftor Huſſey and his Wife and many others : 


in Raviſhement of Ward. The caſe was, the Ward of Moore 

was placed at the Univerſity of Qxfordto be inſtrued in the liber- 
all Sciences, and was married by the Wife of Defor Huſſey to 
the Daughter of the ſaidWife , which ſhe had by a former Hus- 
band. And for that Hoore brought this Writ againſt Dofor Huſſey 
and his Wife, and the Miniſter which: married-them , 'and-ajl 
ethers. which were preſent at the ſaid marriage, or Afors in that. 
And upon Evidence it appeared, ' that 'Doftor -Hxſſey was not 
preſent nor Actor in it; and forthat the Jury faund him nor guilty, 
but they found all the other Defendants guilty of the faid Raviſh- 
ment , for upon the Evidence itappeares, that che Wife of DefFor 
Huſſey procured and provided the Minifler 'which matried them , 
_ andinithe faſt Michaelmas Terme this was:tried -here at the. Barr, 
and the Jury aſleſſed — toten'pound, and the value of the 
Ward to cighty pound , for ſo much 4foore: proved that he-could 
have fold him for , -and:glſo the Jury: found } that the Ward 
doth appeare married being 'of the Age of:16; yeares at the: time 
of -his marriage, and+ exceptions were: taken to.:that, for that'it 
was not found of what age the Ward was at the time ofthe yerdiQ, 
and it was urged by Dedridge that by the Statute of YWefminſfter 
2. Chapt. 39. The preciſe age onght to be found ar the time of the 
verdi&. Secondly it was found tharthe Ward did appeare —_— 
I and 
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Kenrick againſt Pargiter ard Phillips. Part TIT, 


and doth not ſay without Licenſe of the Guardian,and the Guardian 
may give' his conſent ,”where'the Ward marries / himſelfe;, and' 
then there" is no 'cauſe- of 'aRion. The third: and other exception 
was taken'in the-behalfe of the Wife. of Door Huſſey, for that 
ſhee. beings.a married 'Wife- was found guilty of Raviſhment of 
Ward, againſt the 'Statute' of ' Weſtminſter the 2: chap; 39. And; 
it was urged thatiit was 'notitherntent of the 'Statute that provides,: 
that he- which did Raviſh; not having righe in the:marriage, though: 
he- ſhould - reſtore the Boy: naked and'not married, or ſhonld 


. ſatisfie for the marriage , he ſhall be puniſhed for the. tranſgreſſion, 


by Impriſonment for two yeares , and if he-ſhall not reſtore . him, . 
or ſhall marry:the Heire.,-after the* marrying yeares, and cannot 
fatisfie for thermarriage ; he ſhall abjurethe Realme ,- or ſhall! have 
perpetuall. Impriſonment.. And it was objefed that a married 
woman , was not-'intended. to be: within this. Statuce , for it is 
apparent, that a married woman hath not wherewith: to make 
ſatisfaction, andit ſhall not be intended. that ſhe fhall have perpe- 
tuall Impriſonment:,. or 'nake abjuration, .fof this was. to make 
ſeparation betweene the Husband and his Wife, and fo it was 
adjourned . 'And the Judges .moved' the parties to © compound 
amongſt themſelves, ſee Adichaelmas -8. facobi, Trinity 9. 
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f"Fdoai '"Kenficke againſt Pargiter ad Phillipps. 


ObertiPa#giter Gentleman, and 'Zohy Philtipps, were ſummoa« 

YZ ned to arffwer.to:Robere Kenricke Gentleman'of a. Plea , why 
chey* 90k; xthe' Beaſts of the ſaid -Rebert: Kenricke, and thoſe 
unjuſtly detained” againſt Snerties' and Pledges , &c. And there- 
npon the. faid Robert Kenricke by! Thomas Pilkington his Attor« 
ney doth comphine; that che: ſaid: Robern. and Fohn the: fourth day 
ef Auguſt the yeare ofthe Reigne of dur now'King ſeventh, at Kings 
Suttox ini tertaine iplace-called' Great; Greezes 'took Beaſts , that 
is. ro" ſay, one Gelding'j-one Mare;, and . one Colt of the- ſaid 
Roberr" exriches:, and<&donnjuſtly detaine them againſt Syerties 
and Pledges; untill ec: By which meancs he faith: he is che worſe, 
andhath loſſeco the yaluecoftwenty**pound ; and therefore bring- 
ech irhis-ſuit 315% And? the: aforefd:” Robert: P argiter. and- John 
Philtipps; by ub - Barton elicir [Attorney ,:do comme and defend 
the-forcetand Injury. when,,, &c.; And- the - ſaid-Rebert. Pargiter 
in his'ownerright doth well avow,, andthe aforeſaid Zebr Philippe 


as- Bailiff; of the ſaid {Robert Purgiter,. doth. well atknowledge rhe 


taking 


PartTT. Kerrick againſt Pargiter and Phillips. 


taking of the ſaid Beaſts in the aforefaid place in which, &-c. and 
juſtly, &c. Becauſe he ſaith that the ſaid place, in which it is ſup- 
poſed the taking of the ſaid Beaſts ro be made, did containe 
and at the aforeſaid time in which it is ſuppoſed the taking of the 
aforeſaid Beaſts to be made, did containe in it foure Acres of 
Meadow in Kings Sxtton aforeſaid, which the ſaid Robert 'Par- 
giter long before the aforeſaid time in which, &c.. and alſo at the 
ſame time in which , &c. was and as yet appeareth ſeiſed of one 
Meſſuage and one virge of land with the appurtenances inK ixgs Sut- 
tox, in his Demeſne as of Fee, and that the aforeſaid Robert Kenrick, 
the aforeſaid time when, &c. and long before was ſciſed of a Meſſu- 
age and foure Virges of land with the appurtenances in Kings Swt- 


ton aforeſaid , whereof the aforeſaid place in which, &c. Is, and at 


the aforeſaid time when, &c. and alſo at the time, to the con- 
trary.doth.not appeare in the memory of man, was parcell in his 
Demeſne as of Fee . Andthe ſaid Robert Pargiter and Fohn Phil- 
lippe further ſay, that the faid Rebert Pargiter and all thoſe 
whoſe Eſtate the ſaid Robert Pargiter now hath, and at the 
aforeſaid time when, &c. had in the aforeſaid Mefſuage and one 
Virge of Land with the Appurtenances of the ſaid Robert Pargiter, 
from time the contrary whereof doth not appeare- in-the. memory 
of man, had and have uſed to-have, and were accuſtomed to have 
Common of Paſture in the. aforeſaid place ,' &c. For ſix Horſes ; 
Geldings or Mares, two Colts, fix 'young Beaſts called Steeres, 
or young Beaſts called Heifers, and two' Mares called breeders, 
in and upon the ſaid. Meſſuage, and one Virge of Land' with the 
Appurtenances, lyirzg and rifing in manner and forme following, 
that is to ſay, every year, in and from the firſt day. of Augult called 
Laemmas day, uncill the feaſt of the purification of. the blefled Aſary 
the Virgin , then next following , asto the ſaid Meſſuage and one 
Virge of Land with the Appurtenances, belonging, and: the faid 
Robert P argiter and fob Phillipps further ſay, that the aforeſaid-Ro- 
bert Kenricke of theaforeſaid Meſſuage and foure Virges of. Land 
with the Appurtenances- whereof, &c.-; In- the. forme aforeſaid; 
- appearing ſeiſed , the ſaid Robert and all thoſe whofe Eftate .the 
ſaid Robert Kenricke now hath, and at the aforeſaid time in which; 
e#c..had inthe aforeſaid Meſſuage and foure Virges of Land with 
the. Appurtenances whereof, 2c: time qut-of mind; had and were 
uſed and.accuſtomed.rto.have the aforefaid place 'in which, &-c- iTo 
their proper uſe in.ſeveralty every year, in.and.from-the feaſt of the 
purification of. the: bleſſed Virgin-4ry , untill, the: firſt-day. of 
Auguſt called Lamm day,then next comming,that -by reaſon, and 
in conſideration therof,he the aforeſaid Robert Kenrick, and all thoſe 
whoſe Eſtate the ſaid Robert Kenrick now-hath, and at the me ; 

which, 


G1 
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which, &c. had inthe aforeſaid Meſſuage and foure Virges of Lind 
with the Appurtnances whereof , &c. time out of minde, have 
had and were accuſtomed to have every yeare from the aforeſaid 
firſt day of Auguſt, called Lawmas day , and from thence untill 
the aforeſaid purification, then next foljowing, Common of paſture 
in the aforeſaid place in which, &c. Only for three Mares or Gel- 
dings and no more, and becauſe the Beaſts aforeſaid in the nar- 
ration aforeſaid, ſpecified over and above the aforeſaid other three 
Mares or Geldings, rhe aforcſayd time in which, &c. were in the a- 
forefayd place in which, &-c the Grafle then growing, there eating, 
andthe Commonof paſture ofthe fayd Robert Pargrter, overcharg- 
ing, and doing damage to the ſayd Robert there, the fayd Robert 
Parriter in his owne right doth wel. avow, and the aforeſayd Joh» 
Philips as Bayliff of the aforeſayd Pargiter doe well EP 
the taking of the Beaſts aforeſayd in the aforeſayd place in which, 
&c- and juſtly, &c. they then doing damage there, ec. 

And the aforeſayd 'Robert Kenrick faith, That neither the fayd 
Robert Pargiter for the reaſon before alleadged, the raking of the 
aforeſayd Beaſts in the aforeſayd place in which, ec. can juſtly a- 
vow, nor the aforeſayd fohn Phillips as Bayliff ofthe aforeſayd Par- 
yiter, forthe ſame reaſon the taking of the Beaſts aforeſayd, in the 
aforefayd place in which, ec. juſtly can acknowledge, Becauſe b 
proteſtation that he the fayd Robert Kenrick, and all thoſe whoſe 
eſtate the ſayd Robert Kenrick,now hath, and atthe aforeſayd time 
of the taking, ec. had in the fayd Meſſuage and foure Virges of 


Land, with the appurtenances, whereof, &e. -time out ofminde,had © 


nor, nor uſed to have, or were accuſtomed, every yeare at the firſt 
day of eAzguft, called Lawmas day, and from thence to the next 
Feaſt of the Parification then next following, Commonof paſture in 
the aforefayd place in which, &c. .onely for three Horſes, Mares, or 
Geldings, and not more, in manner and forme as the aforeſayd Ro- 
bert Pargiter and John Phillips above have alleadged ; for Plea the 
ſayd Robert Kenrick ſayth, That he long before the time of the ta- 
king of the Beaſts aforeſayd, and alſo at the ſame time of the taking, 
ec. was ſeiſed of the'Mannor of Kings Sutton with the appurte- 
nances in Kings Sutrox and Aſtropin the County aforeſayd, where- 
of the aforeſayd Meſluage and four Virges:of Land with the ap- 
purtenances, whereof ,ec. are and at the aforeſayd time of the ta- 
king, &c. and alſo time out of 'mind, &c. were parcell, in' his De- 
meſne , as of Fee; and the aforeſayd' Houſe and foure Virges of 
Land, with the appurtenances thereof, &c. and of the taking, and 
likewiſe time out of - mind, were parcell of the Demeſne Lands of the 
Mannor of 'X ings Sutter aforeſayd : And the ſayd Kobert Kenrick, 
ſo of the Mannor aforeſayd,with the appurtenances in-manner _ 

| 12YG 
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fayd appearing ſeiſed, the ſayd Robert, beforethe ſayd time in which, 
&c. put his Beaſts aforeſayd , which then were the proper Beaſts of 
the ſayd Robert Kenrith, upon the aforeſayd Houſe and four Virges 
of Land with the appurtenances, lying and rifing in the aforeſayd 
place in which, &c. to eate the Grafs there growing in the ſayd 
place, inwhich, &e. called Great Greens, parcell, &c. the Graſs in 
the ſame then growing, feeding, and the aforeſayd Beaſts were in 


the place aforeſayd, untill the aforeſayd Robert Pargiter and John 


- Phillips, the aforeſayd fourth day of Auguſt, the ſeventh yeare a- 
foreſayd, at Kings Sutton aforeſayd, in the County aforeſayd, at 
Great Greene, pareell, &c. took the ſayd Beaſts of the fayd Robert 
Kemrick , and choſe unjuſtly derained, againſt Sureties and Pledges, 
untill, ec. as he above againſt thoſe complaines, and this he is rea» 
dy to verifie z whereof, and from which the aforeſayd-Robert Par- 
vgiter and John Phillips, the taking of the aforeſayd Beaſts in the a- 
foreſayd place, &c. further acknowledge, the ſayd Robert Kenrick, 
demands Judgment and his damages ( reafon of the taking and 
unjuſt detaining of rhoſe beaſts ) to be adjudged unto him; &c. 

; And the aforeſaid Rypbert Pargiter and Fobs Phillips fay,that the a- 
foreſaid Plea of the faid Robert Kenrick above in the Bar avowed 
pteaded, andmacter therein comained, is very inſufficient in Law , 

juſtly ro avoid the ſaid Robert Pargiter andche ſaid John from juſt- 


acknowledginp the taking of che Beaſts aforeſaid, to have aud shur _ 


up, and that keto thefaid plea in manner and forme aforeſaid plea» 
ded, hathno need, nor by the Law ofthe Eand hall be held to 
anſwer , and this they are ready to averr, whereof for default ofa 
' ſufficient plea of the aforeſaid Robert Kenrick in this part, the ſaid 
Robert and: John , as before, demand Judgement, and Returne- 
of the Beaſts aforeſaid , rogether with their Damages, &-c. To 
them tobe adjudged , &c. And the aforeſaid R gbert Kenrick in- 
reſpe& he hath ſufficient matter in Law, juſtly to avoid the ſaid 
Robert Pargiter , and the aforeſaid Fob» from juſtly acknowledging 
the taking of the ſaid Beaſts ro be ſhut out as above alledged; which: 
| he is reaoy to verify, which truly matter of the aforeſaid Robert 
P argiter and Fohn do not anfwer according to their verifying, they 
altogether refuſe toadmit as before, and demand Judgment , and 
their Damages occaſioned by the taking and unjuſt deraining of the- 
aid Beaſts, to be adjudged to them , &c. And becauſe, &c. Up- 
on.the pleadings the Cafe was thus, a Freebolder prefcribs to have 
common in-parcell of the Demeſnesof the Mannor for fix Horfes and 
other Cartel in certain Land from Lamms to Candlewas,& that the 
Lord of the Mannor hath uſed to have the faid Parcell of Land in fe- 
veralito his owne uſe, froin Candiema to Lammas, and in conſidera- 
tion of that, the aid Lord hath uſed to have Commonin the _ 
| | Parce 
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parcell of Land for Horſes only and not more ; .and the Lord unjuſt-. 
ly puts in other Beaſts then the ſaid three Horlſes.in the ſaid parcel of 
Land, . and ſurcharged the Common, and the Free-holder diſtrayned 
them doing Damage, and the Lord brings a Replevin, and it was 
argue3J that preſcription was not good , for that that the Free-hol- 
.derclaimes that as Common without number, in his ſeverall Soyle, 
the Grantee cannot exclude the owner of the Soile, 12H. 8. Brook, 
ſo of him which hath Common Fiſhing in the ſeverall ofanother, the 
cannot exclude him which hath the ſeverall, 18H. 6.16. And it is 
not like to the Caſe of the time of Zdward the firſt , preſcription 
the 55. Where is Preſcription that.the Owner .of the Soile ſhall be 
excluded from his Common for part of the yeare, for there the other 
claimes all the Veſture of the Land, and ſo may well exclude the 
-Lord, but not when he claimes it but as Common, but it was agreed 
-that by Lawes by the Commoners conſent they may order that their 
-Sreat, Cattell ſhall be put in in ſuch Feild only, uncill ſuch a Feaſt, 
.and after that for ſheepand ſwine, and this is good, as it appears by 
46 Ea. 3.25. And Coke cheife Juſtice ſaid, that ſuch preſcription to 
- have Common and to exclude the Owner of the Soyle, is not good, 
and he ſaith that ſoit hath been adjudged between Whyte of Shir- 
land, 31 Eliz, And inCletherwoods Caſe of the CHiaddle Temple, 
bur he 1{aid that Preſcription to have all the Veſture of the Land, is 
good for ſuch a time, and at the firſt day of the Argument of this 
Caſe, Fofter Juſtice ſeemed that the preſcription was good , and 
might have reaſonable beginning, that is by Grant, as if they have 
.Common together, and they agree that one ſhall have-all for one 
- part of the yeare, and the other for another part of the year, and 
that (hall be good , to which Coke anſwered, that that cannox be 
by Preſcription to have that as Common, and at another day Coke, 
cited Shirland and hites Caſe-to be adjndged, 26 of E/:z. in the 
Kings Bench, co be preſcription to have commonin the Waſte of the 
Lord, and to exclude the Lord to have common in the place, and 
adjudged to be void preſcription, and alſo he cited a caſe between 
Chimery and Fiſt , where preſcription was to have common in the 
Soile of the Lord , and that the Lord ſhall have feeding but for ſo 
many cattell , and adjudged that the Preſcription was not good to 
exclude the Lord, but a man may preſcribe to have the firſt Crop, or 
the ficſt Veſture of anothers Land, and it is good, and with that a- 
grees the reſolution in K:ddermiſters Caſe in the Star-Chamber ; 
Warbarton Juſtice ſaid , that this preſcription is not for the ex- 
cluding of the Loxd , but fortheir good ordering of their Lands, ac- 
cording to the Book of 46 E4.3 25. before cited,that the great Cat- 
tell ſhould have the firſt feeding,and after that the ſheep':. Coke ſaid, 
that if it had appeared by the pleading, that all the Demeſnes of 
the 
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' the Lord ought to be common; and in conſideration, that the 
Lord had incloſed part, and injoyed that in ſeverall , the Free-hol- 
ders and Fenants of the Mannor which have Common over all the 
Reſidue, and exclude the Lord, and this ſhall be good by pre- 
ſcription, and it is adjourned, ſee 15 Ed. 2. Firzherbers Preſcripti- 
on 51. ; 

And afterwards in Trinity Tearme 1612, 10. facebs, this caſe 
was moved againe, and all the Juſtices agreed as- this Pleading is, 
Judgment ſhall be givenfor the Plaintiff, and they moved the par- 
ties to replead. ; 


Paſch. 9. Jacobi, i the Common Bench. 
Port ington againſt Rogers.T rin. 8. Jacobi, Rot. 3823. 


eAR TY Portington brought a Treſpaſſe againſt Robert Ro- 

gers and others Defendants, for the breaking of her houſe and 
Cloſe,, upon not guilty pleaded and ſpeciall Verdi& found , the 
Caſe was this, A man had Iſſue three Daughters, and made his 
Will in writing , and by that deviſed certain Land to the youngeſt 
Daughter in taile?, the Remainderto the Eldeſt Daughter in taile, 
the Remainder tothe middlemoſt daughter in taile, with Previ/o, 
that if my ſayd daughters or any of them,or any other Perſon or per- 
ſons befor enamed,to whom any eſtate of Inheritance in poſſeſſion or 
Remainder,of,in,or tothe ſaid Lands, limited or appointed by thismy 
laſt. Will and Teſtament, or to the Heires before mentioned of them 
or any of them, ſhall joyntly or ſeverally by themſelves, or to- 
cether with any other, willingly , apparently, and adviſedly , 
conclude and agree, to or for the doing or execution of any AR or 
Deviſe whereby or wherewith the ſaid Premiſes ſo to them intailed 
as aforeſaid,or any part or parcell thereof, or any eſtate or Remainder 
thereof, ſhall or may by any way or means be Gdiſcontinued , alie- 
ned or put away from ſuch perſon or perſons and their Heires, or any 
of rhem, contrary to mine intent and meaning in this my Will, other- 
wife then for a Joynture , or ſhall willingly or adviſedly commit or 
do any act or thing, whereby the premiſes or any part thereof, ſhall 
"not or may not diſcend , remaine, or come to ſuch perſons, and in 
ſuch ſort and order,as Thave before limited and appointed by this my 
laſt Willand Teſtament, then Iwill limit,declare,and appoint, that 
then my ſaid Daughter or Daughters, or other the ſaid perſon or 
perſons before named,and every of them,fo concluding and agreeing, 
ro or for the doing or execution of any ſuch a or Deviſe as is afore- 
ſaid , ſballimmediately from and after ſnch concluding and agreeing 
looſe and forfeit, and be 'utterly barred and excluded of and from 
K | all 
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 Wlandevery fuch Eſtare, Reniainder, and' benefir,as ſhee or they. or 


any 6f* them should', might, or oughe jjuſtly., ro have, claime, 
Challenge, and demand,of ,in,orro fo much thereof, as ſuch 
concluſion or © agreement ſhall extend unto or concern , in ſuch 
manner and forme, as iffhe or wa” or any of them , had not been 
named nor mentioned in this my laſt Will and: Teſtament, and that 
theEftate of fiich perſon, #c. ſhall ceaſe and determine, &s. And 
after thatthe youngeſt Daughter rooke a Husband, and then ſhee 
and her Husband concluded and agreedtto ſuffer aRecovery,and fo to 

barr the Remainder, and upon that the Plaintiff being the eldeſt 
Daughter entred , and upon the Entry, brought this Action : And 
Harris Serjeant argued for the Defendant, that this ſhall be a condi» 
on and not a limitation, and he ſaid that Jews and Scholiaſticas 
Caſe is not adjudged againſt him, ſee the Commentaries, 4t2.b. And . 
it ſhall be taken ſtrialy, for that, that it comes in Defeſans of the 

Eſtate , and then admitting it isa condition it is not broken , for 
this conclufion ahd agreetnent, is only the agreement of the Huſ- 


' band, and though that the Wife be joyned , yet be that for-her 


benefit or prejudice, that ſhall be intended only the AR of the Huf- 
band,and he only ſhall ws in the4$ E4.3,.18. HusbanJ and 
Wife joyne in ContraQ, and the Husband only brings Aion upon 
that, and 45 Ead.3.11, Husband and Wife joyne in Covenant, 
and the Acion'was brought againſt them both, and it'was abated, 
for that ſhall charge the Husband only., 24 #4. 3.38 The Husband 
and the Wife Joyne in an Action upon the Sratxte ot Laborers, and 
the Writ abated , and ſo in caſes of Free-hold, as15 £4. 4. 29.6. 
The Husband and the Wife being Tenants for life , joyne in praying 
aid ofa ſtranger, and this ſhall be no forfeiture of the Eſtate. of the 
Wife, and 48 E4. 3, 12. a. Statute Merchant was made to the huſ- 
band and Wife and they joyned in Defeaſans, that ſhall not be 
Defeaſans ofthe Wite, and 28 H.8. Dyer 6. The Husband of the 
Wife Executrix , aliens the Tearme which was let to the 'Teſtator 
upon condition, that he or his Executors ſhould not alien, and by 
Baldwin by the alienation of the Husband the Condition was not; 
broken, for it was out of the words, ſo here the agreement and con- 


_cluſfjon being made by Husband and Wife ſhall be-intended the AR 


of the Husband only, and ſo out-of the. Words, and. by conſequence, . 
out of the intent of the-Ccndition, and ſhall be raken ſtriatly , but 
he ſeemed that the Condition ſhall be void, for the Words (conclude 
and agree ) are words uncertain, _ for what ſhall be ſaid concluſion 
and-agreement within the ſaid Provifien, and for that as it. ſeemes- 
it ts ſo uncertain-.as goinig about , but admitting that it is-good, 
yet it ſhall be good bur ro ſome purpoſe, but not to reſtraine the 
Baughter which was Tenant intaile, ro do lawfull AQs, as to ſuf-- 


fer. 
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fer a Recovery , or to levya Fine,as it is reſolved. in J45/dmeyes als 
6 Coke 40. By which it appears that ſhe hath as well power to. dif- 
poſe that by Recovery as of Fee ;{imple , notwithſtanding that the 
Reverſion remaines in the Giver, as it appears by 12 E4.4: 3, For 
all lawfull As made by Tenant in taile ſhall binde the Ifſue, as 44 
Ed. 3. Oltavian Lumbards Caſc, Grant of Rent for Releaſe of right 
is good, and ſhall binde the Iſſue ,for there are foure incidents to 
an Eſtate tayle., Firſt, That he ſhall not be punished for Waſte. 
Secondly, That his Wife ſhal! be indowed. Thirdly , That the 
 Husband of the Wife Tenant in Tayle, ſhall be Tenant by the Cour- 


tifie, Fourthly, That Tenant in Taylemay ſuffer commonrecovery. 


So that,a Condition which reſtraines him ſo that he cannot ſuffer a 
commonRecovery is void;for it is incident to his aR;,and it is a lawful 
AR,and for the benefit of the Iſſue as it.is intended, in reſpe& of the 
intended recompence , and he ſaid that a Feoffment to a woman co- 


vert or infant , ſhall be condirionall, that they $hall not make a 


Feoffment during their diſability, is good , for-that the Law hath 
then made them diſable to make a Feoffment., ſoa Leaſe for life or 
years upon condition that he $hall not alien, is good, in reſpe&t of 


the confidence that was repoſed in them by the Leſſor, and ſo cons. 


cluded that the Condition in this Caſe which reſtraines/Tenant in 
Taile generally from alienation. Firſt, was uncertain.in reſpeR of the 
words (conclude and agree ) Secondly for that it was againſt Law & 
ſo void, and for that prayed Judgment-for.the Defendant. I 
Hutton Serjeant for the Plaintiff, he argued that the verball 
agreewent of the Wife ſhall bind her, notwithſtanding the 
Covercure, for that ,that this is for her benefit, for in performance 
of the ſaid agreement , ſhe ſuffers a recovery to the uſe of her ſelfe 
and her Heires, and ſo-Dockes the remainder, and he agreed the 
caſes put by the other part which concerne free-hold , but he ſaid 
in caſes of Limitation of Eſtates, asif Limitation. be, ifa Ring 
be tendred by a woman that the Land ſhall remaine to her, and ſhe 
- takes -a Husband , and after that ſhe and .the Husband tender 
theRing, this all be ſufficient tender, and it ſhall be intended 
the AR.of the wife, and 10. H 7, 20.:4. A man deviſes his 
Lands to a married 'woman-to be ſold, ſhe may ſell them to her 
Husband ; And though that it be not any agreement of the Hus- 
band only, yet here is an aRtdone, ina Precipe brought againſt the 
Wife , and ſhe youches: over , for that isnot only an agreement , 
but an Actexecuted , upon which the Eſtate Limited to the eldeſt 
Siſter ſhall take effet, and the 2:7, Coke the 27; 4, Bethwiths Caſe « 
If -the  Husband -and. the Wife., joyne' in a Fine of Land of the 
Wife, the Wife only: without the Husband may declare the uſe of 
that. And he intended it:was a Limitation and not @ condition, 
| 2 a 
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and ſq it might be well at this day in eaſe of deviſe}, and then the 
Ac ſhall be, that the Eſtate is Limited to have beginning ; being 
made the Eſtate of the youngeſt Daughter which made the AR, 
ſhall be deiiroyed and determined, forif it be a condition , then 
allthe Daughters ſhall take advantage of that, and this was not 
the intent of the Deviſor, for they are the parties. which should 
be reſtrained by the deviſe from Alienation, And alſo he cited 
Wenlocke and Hamonds Caſe cited in Brattons Caſe, 3. Coke 20. 
b. Where a Copy-holder in fee of Lands deviſfable in Burrough 
Engliſh, having three Sons and a Daughter, deviſeth his Lands to 
his eldeſt Son, paying to his Daughter and to his other Sons forty 
Shillings wichin two yeares after his death, the Deviſor maketh 
ſurrender according to the uſe of his Willand dieth , the eldeſt 
Son admitted, and doth not pay the money within the two yeares, 
and adjudged that though: the word paiment makes a condition , 
yet in this caſe of deviſe the Law conſtrues that to a Limitation , 
and the reaſon is there given to be, for that , that is, it shall be 
a condition, then that shall diſcend upon the eldeſt Son, and 
then ic ſtands at his pleaſure , if the Brothers or Siſter shall be paid, 
or not, and 29. Aſi. 17. cytes in Nowrſe and Scholaſticas Caſe , 
Commentaries 412.b. where a man ſeiſed of Lands in Fcedeviſable, 
deviſeth them to one for life, and that he should be Chapleine and 
ſingle for his Soule all his life, ſo that after his deceaſe, the ſayd tene- 
- ments shvuld remaine to the Commonalty of-the-ſame Towne, to 
finde a Chapleine perpetuall for the ſame Tenements, and dyed, and 
adjudged that this ſhall not be a condition of which the heir ſhal rake 
ana gee limitation upon which the remainder shall rake effeR; 
and alſo he cyted S.E.Clers Caſe,6 Cokg 18.4.6. & 11H.7.17. & Pens 
nants Caſe, 3 Coke 65.4.That if a man makes a Leaſe for years,upon a 
.- condition to ceaſe, that after the condition is broken, grantee ofrever- 
fion may take advantage of that;ſo he ſaid inthecaſe ar the Bar,when: 
the firſt Eſtate is determined and deftroyed by the limication, then he 
to whom the Remainder is limited shalttake advantage of that, and 
not the Heire, for as he intended an Efſtare of Inheritance: may. as 
well ceaſe by limitation of deviſe as tearme, as in 15 Ed. 4. Lands 
are given to one fo long as he hath heires of his body, the remainder 
over, andif he dye without heires of his body, the remainder over 
Shall veſt without entry, an the Free-hold shall veſt in him; and 2. 
and 3. Phil. and Mary, Dyer 127. and 56. Fiſter- and: 1 arrons 


If a man deviſe Lands to one for life , the remainder over upon 
_ conditionthat if he do ſuch an aR that His eſtate sbal-ceaſe,and he in 
remainder may immediately enter, there he ih-remainder $shall cake 
advantage though he be aftranger , for that that. the-Eſtate deter- 

mines: 
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mines there without re-entry : Andihe ſaith, that the Caſe of Pel- 
lock and Hamond, cyted in Baraſtons Caſe; was a ſtronger Caſe then 
this, for there the limitation was upon Fee-ſimple, and here it is up- 


on an Eſtate caylez and the Law hath favourable reſpec to deviſes, 


\ aSin Baraſtones Caſe, is alteration of words for the better expoſition 
of that, for Sha#l is altered to Shox/d; and alſo fee 16 Eliz. Dyer 
335+ 29. for the marshalling of abſurd words in a, Will for the 'ex- 
pounding of. chat; and 18 E1iz. Cheekes Caſe, he cyted to be ad- 
judged, that if a man deviſe his Lands to his Wife, and after her 
death to his Son, and the remainder to his ſayd Wife in Fee-ſimple, 
the Husband of the Wife having Iſſue, shall not be Tenant by the 
Curtefie,, for alwayes the: Judges have made ſuch favourable con- 
ſtrucion of Wills, thatif Eſtates deviſed by Will might be created 
by ac executed inthe life- of the party, then it should be good” by 
deviſe ; and to the ovjeftion { that concluſion and agreement is un- 
certaine,and ſo for that shall be voyd;he faith that it is not ſo uncer- 
taine, as going about, or refolve-and determine an attempt or pro- 
cure, as in Corbets Cale, firſt of Coke 83. 6; or as attempt or endea- 
 vour, as in Germins and eſcorts Caſe there cyted, fol. 285. a; See 
6 (ke 40. 4. Mildmayes Caſe, and alſo the words ſubſequent are re- 
pugnanr,- that the Eſtate tayle shall ceaſe, as if the Tenant in tayle 
were dead, and not otherwiſe, which is abſurd and repugnant, for 
the Eſtate tayle doth not .determine by his death, if ke doe nor dye 
withour Iffue :* And alfo hefayd, thatit is more reaſonable that tlie 
perperuity in Fcholaſt iris Caſe, for here the limitation depends up- 
on agreement, which is a thing certaine, upon which the Iſſue may 
be joyned ; and alio the condition doth ſtand with the nature of the 
Eſtatetayle, and for the preſervation of it ; and Recovery is againſt 
. the natnre of it, for this deftroyes the Eſtate tay'e, and is onely a 


conſequent of it, and not parcell of the nature of the Eſtate, and: - 


this is the reaſon that'Litt/eton ſaith, That an Eſtite tayle upon con- 
dition.that he ſhould not alien, is good, for that preſerves the Eſtate, 
and alfo- preferves Formedon tor him in reverſion, if there be a diſcon- 
tinuance; and with that agreed 13 H. 7. 23. 24. and he ſfayd; that 
there wasa Judgement in the point for his Clyent for another part 
of the Land, and he cyted 31 Ed. 5. Fitz. Feoffment placito the laſt, 
and Fitzherberts Natura brevium ( £x graviquerela) laſt Caſe; 


and ſo concluded and-prayed judgement: for the Phintiff; and rF-s- 


Caſe was argued againe by Shirley Serjeant for the Defendant, ard' 
he intended that che agreement is voyd'to tHe Wife, and ſhall be in- 
'tended the agreement of the Husband'onely, for a marryed Wife 
cannot countermand Livery, 21 Aſi. 25. and'iif a Woman makes a 
Feoffment upon condition to enfeoff upon requeſt made by her, :nd 


ſhe takes a Husband, ſhe cannot make requeſt after covertur?, 35 Aſ= 


ſiſarmm : 
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ſfſarum : ,S9. that he intended'that this ſhall he intended the agree- 
ment, of the, Husband bnely, :and\.. not of | the . Wife, ' arid yet be 
argued that Declaration of a.uſe by a marryed Wife, ſhall be good, 
according t Beckwiths Caſe : But he ſayd, That the reaſon of thar 
is, for that that ſhe is party to the Recovery, which is a.matter of 
Record, and.as long as the Record remaijnes in force,'ſo long the Ne- 
claration.of the uſe shall be good;and alſo he argaed,that if the con- 
dition being, .that'if the Wife conclude or agree to any at to make 
diſcontinuance, that then, &c. that that shall be intended unlawfull 
- as, and Recovery is no unlawfulla&;, and for that shall not be with- 
in the reſtraint. of the Condition, as the Earl of eArundels Caſe, 17 
Eliz, Dyer 343. 'and admitting that it is a. limitation, yet 1t shall be 
of the ſame natureas a.condition;. and as well as a condition, that 
- Tenant in tayle $ball-not:ſufler Recovery,-is voyd. | 
So alſo is ſuch Limitation void, and fo it was intended before the 
Statute of Donis Conditionalibus. and it appeares by the pleading, 
that the parties did not intend to take advantage of the agreement , 
for. ſis pleaded that at the time ofthe Recovery ſuffered, che youn» 
geſt Daughter was {ciſed of an eſtate rayl,;.the which could not 
be it her eſtate were determined and deſtroyed by the ( agreement 
and concluſion) ſo that the laſt words make the Forfeyture, 
for the firſt are not unlawfull, and before the execution of the 
Recovery the eſtate tay] is.determined,, - and ſo, he concluded, and 
praicd. Judgement for the Defendant ; Farkey. Serjeant argued 
for the Plaintiff; Ir shaltbe incended>a Limitation .and not a con- 
diction, for a Will. shall have favorable conſtruction according to 
the intent of. the Deviſor ,' for a Joyntenant 'may deviſe to his 
Companion, 49. Ed, 3+. and Fitz. Na. Bre.. Ex gravi quertla, 
laſt caſe . A man deviſes Land to his Wife for lifeuponcondition , 
that if he marry ,that it-should remain over to his Son in tayl,-and / 
the Wife marries, and the Son in remainder 'ſues ( Ex Gravi 
querela ) by which it appeares that it was a Limitation and nota 
condition, and 34, Ed. 3. deviſe was to one for life upon condition 
. that if his Sonn diſturbed him, that-then it should remaine. over in 
taile,upon diſturbance; he in Remainder:in tail brings F ormedon,by 
which it appearsit was a Limitation, -and with that agrees all the 
- Juſtices in 29 Aſiſarum 17, And Wellock and Hamonds Caſe cited in 
er Caſe before, and 18. Eliz. Dyer If Land belimited 
tono third perſon by the Deviſe, then the Heir $hall enter for 
breaking the condition, and alſo he ſaid, that it appears by L:r:le- 
to, and 13 H:75-23. and 24, -and 20 H.7, and 17 Eliz.: 343. the 
Earle of Arzngdells, caſe which conditioneth that Tenant in taile 
Shall not alien, ſtandeth with his Eftate,, but not wich Fee fimple, 
and ſo it is adjudged in owes and Scholaſticas Calc , _—_ ad- 
| judged 
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jadgedinthe point ;; which as he ſaith cannat! be #hſwered: and the 
Words of the Condition /are not that 'Her Eſtate 'taile'$hall ceaſe as 


. ifshee had been dead, but as ifshe had not been named, which is 


not ſo repugnant or abſurd as the other, and this compared -to 
34 Ed, 3. Where the Eſtate was limited” till- it was diſturbed, -  ” 

And he alſo argued, that che agreement of the Wife ſhall be a for- 
feiture notwithſtanding the covefture;' for when the Eſtate is grant- 
ed upon ſuch-condition, ' he which hath the eſtate ſhall take it ſub4 
jearotthe condition; 'as if two Leflees ate; and one Seals the Coun- 
rerpart onely, yer the other ſhall be bound by the Covenants con- 
tained (ini; and 33 H.'6: 3x. a Woman'difavows' to 'be Executor! 
notwithſtanding ithat' ſhee: was marryed ; and if Frecipe had been 
brought againſtthe Husband-and Wife, the default of the Husband 
ſhall binde the Wife, and ſo ſhe ſhall be puniſhed for waſte made 
during the coverture, /and fo concluded, and prayed judgement for 
the Plaintiff : Foſter Juſtice , that an Eſtate of Free-hold $shall not 


ceaſe by agreement or concluſion without entry; for it is a matter of 


Inheritance and Free-hold, and it is not like ro''33 H. 6. 31. which 


concerns Chattels and Goods ; and Yalmeſley Juſtice accorded with 


him: Warbartonuſtice, it hath been adjudged in Scho'aſticas Caſe, 


that the condition was good, and therefore he would not deliver his- 


opinion without argument ; Coke cheif' Juſtice, that the agreement 
is void to a. Woman married, - for then ſhe was miarried'ro 4 Huſ- 
band, whom imher lifeſhecould not contradict ,- and a Deviſeup- 


- on Condition , that if ſhe concjude or agree, as this Caſe is,” is 


yoid , for it is a bare communication. ,. upon which the Inheritance 


doth nor depenJ, and ſoheſfaid, it hath þeen twice adjudged, 6 


in Corbets Caſe, and Germins Caſe , and «<Arſcots (aſe; "nd Ris 
ehells Caſe.in Littleton, it was upon condition that he* ſhould not 
alien, and this was adjudged to be void; bnt* yet if rhe'condition' 
were if he alien, and not if goabout or intend; or conclude ,- or 


agree as in thecaſe at the Bar, for there is no ſuch caſe in all our 


. 
- 


Bookes as this. 


| Secondly, For that , that the Words are, if they do'any a, that: 
then the Eſtate ſhall ceaſe, and this is'repugnant, for when the- - 


A is done, then theEſtate tayle is Batred , and cannot ceaſe , bur 
if it had been but a Feoffment, then the right had remained., and he: 
ſaid that ſuch acondition had been void before the Sratute of Doxrs 
Conditidnalibs, when it was but Fee ſimple Conditionill,” be ir 


a Condition or a Limitation, . and he ſaid that ScholaFticas' Caſe is - 
of Fine which is'only- diſcontinuancetill the' Prochamationsare paſt, 


and if dead before may be avoided by Remitrer, in Germins and Arſ- 
cotts Caſe:, the Condition was, that if he po about or indeavour |, 
and this was adjudged to be-void, though that itbe-in deviſe in re- 

ſpeRt 
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ſpe&of the uncertaigty, and he ſaid that the (agreement or conclu- 


ſion ) is ſo uncertain , and may be well compared to that, for here 
the Eſtate ſhall ceaſe by the agreement, as well as it may ceaſe by 
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' the going about , alſo he ſeemed that the Freehold cannot ceaſe 


without entry, for if uſe cannot ceaſe without entry as he intends, 
much lefle a Free-hold cannot, though it be by Deviſe, and he 
ſeemed that it ſhall, be no limitation, buta Condition, and Judg- 
ment accordingly , ifcauſe be not ſhewed the next Tearm, and in 
Trinity Tearme then next infaing this Caſe was argued againe by 
Dedridge Serjeant of the King for the Plaintiff, and he ſaid that 
there are three queſtions to be diſputed. Firſt, If it be a good limi- 
tation. Secondly , If the recovery be a breach of that. Thirdly; 
Admitting thatir may be broken, if the agreement of the Husband 
and the wife ſhall be ſaid to breake it, and to the firſt he ſeemed 
that it is a limitation and not a condition , and ſuch a Limitation 
that well might be with the Law , and that it is a Limitation it is a- 
greed in Scholaſticas Cale, Commentaries, and the reaſon of the 
Judgment thereis, thatif the intent ofthe Deyiſor appears , that a- 
nother ſhall take benefit of thar and not the Heire, that then it shall 
be tuta limitationand not a Condition, and he in remainder shall 
take benefit of that, and for that in the principall caſe ary the 
Eldeſt Daughter,to whom: the Remainger was limited , $shall take 
benefit of that, and with this agrees the caſe of Fitz. Na. Bre. Ex 
gravi guerela laſt caſe , that if a man deviſes Lands ro his Wife for 
life, upon condition that if she marry that the Land shall remain over, 
and after she marryes, and hein Reraainder ſnes by ( Gravi quere- 
La ) by which it appears that it isa limitation and not a condition,and 
with this agrees 2. and 3. P.and IM. 127. Dyer , Faffer Warrens 
Caſe, where a man deviſes land to bis Wife for life , upon conditi-- 
on to bring up his Sonn,, 'Remainder over, and agreed to be a limi- 
tation and not a condition,and fo he concluded this firſt point,that it 
is a limitation and not a condition, Secondly , that it is a lawfull li- 
mitation,for there is not any repugnancy »nthat,as it is in Corebts be- 
fore cites, for there are no, words of going abour, for he agreed that 
this is abſolutely uncertain and yoid, and ſo is Germin & Arſcots 
caſe, where ther is not only a going about, but repugnant going abour 
for he ought co go about and before diſcontinuance, and then his E- 
ſtate shall be void from the time of the going about and before diſ- 
continuance , but here it is upon { conclude and agree ) plainly and 


. apparently, and conclude and agree is iſſuable, and a Jury may try 


that, and it will nor invegle any man, but the Law will not ſuffer , 
Ifſue upon ſuch incertainty as going abour or purpoſing ,but Attor- 
nements and Surrenders are but agreements, and yet are Iſſuable : 
And ſo jathe principall caſe, and in 24i/dmayes Cale 6 Coke it is a- 

9, greed 
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greed that a condition that a Tenant in taile skall not ſuffer a Reco- 
- very is void, for Recovery is not reſtrained by the Statxte of weſt- 
minſter 2. but here it is not ſo bur in generall, that he hall not con- 
clude or agree to alien or diſcontinue, but that which cannot be a 
condition good in the particular, may be good in the generall, as 
Littletons Cate, gift in taile upon condition that he should not ali- 
en is good, otherwiſe. of Fee ſimple , with which 10: H. 7. 11. 
and 13 H, 7. 23. 24. accordingly. | 
Thirdly, That it is a breach of the limitation , Condition , that 
alienation and diſcontinuance be by Recovery, which-is a lawfull a, 
and it is a priviledge incident to the Eſtate taile, and though thac 
the agreement was made by the Husband and the Wife during the 
Coverture, and ſo ſhould be if the Husband and the Wife had levi- 
edaFine, ſee 10 H. 7,13. Condition, that if the condition had 
been expreſſed that they ſhould not levy a Fine had been void, and 
here this verball agreement betwixt the Husband and the Wife and 
the third perſon ſhall be for Forfeiture of cheir Eſtates, for this is 
the agreement of the Wife as well as of the Husband, as it appears 
by Becwithes Caſe 2. Coke before cited , where the Husband and 
the Wife agree to levy aFine, and that the Fine shall beto the uſe of 
the Connulee, this is good declaration ofthe uſe, though that it be 
of the Lind of the Wife and during the Coverture , and cannot be 
avoided by the Wife after the death of her Husband , for it was the 
agreement of the Wife, though it be not by any Indenture to de- 
clare the uſe of the Fine, ſo many aAas in the Country made by the 
Husband and the Wife, shall be intended the atof the Wife, as 
well as ofthe Husband, as inthe 17 Ed. 3. 9. The Abbot of Peter- 
boronghs Caſe, the Husband and Wife granted Rent for.equality of 
partition , and thisshall binde the Wife after the death of the Huſ- 
band , forit is her aRtas well as the at of the Husband, and shall 
be intended for her benefit, and ſo here by the Recovery the Wife 
Shall be Tenant in Fee fimple , which was Tenant in taile before, 
and 34 Ed, 3. 42. feoffment to a married Wife upon. condition. to 
re-enfeoff; and she with her Husband makes the re-enfeotiment it 
is good ; ſo a Woman beinz Leſſee for Life, and with her Husband 
attorn upon a Grant of Reverfion, is good, and shall binde the Wife 
after the Death of the Husband, 3 Za. 3.42. 4 Ed. 3. Attornment 
12. 15 Ed. 3. Attorument, alſo this Eſtate was: made to the Wife 
when she was ſole, and for that it shall be accounted her folly , that 
She would take ſuch a Husband that would forfeir her Eſtate , but 
with that agreed the reaſon of the Booke of 20 H. 6.28. Where 
2 woman Tenant was bound by the ceaſing of her Husband , and ſo 
he concluded and prayed Judgment for the Plainciff, and fo it was ad- 
journed, ſee another argument of this caſe in AMichaelmas Tearm 9. 
Zacobs 1611. by Hanghton and Nicholls Serjeants, 
= 


Paſch, 


Ejeftione fir- 
me. 
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Paſch. 9. Jacobi, 1611. I the Common Bench, 


| Pitts agamfſt Dowſe. 
IN an Ejeone firme upon not guilty pleaded, The Caſe was this, 
A man makes his Will, by theſe words, I bequeath all my Lands 
to my Son Richard, except my Chauntery Lands. And I deviſe 
all my Chauntery Lands to be devided amongſt a} my Children, 
men and women alike, except my Son Richard. And if Richard die 
without Ifſue , the remainder to A. My ſecond Son, the remainder 
to B. My third Son, the remainder to C. My fourth Son, the 
remainder to my next of blood , and ſo from Heire to Heire. And 
ſo likewiſe I would to be done upon my Chauntery Lands and Tene- 


ments, incaſe all my aforeſaid Children die without Iſſue . Then 


I would the one halfe of my Chauntery Lands to remaine to the 
next of kin,and the other half to the Hoſpitall of 2. And the queſti- 
on was, what eſtate the Heire of the eldeſt Son shall have in the 
Chauntery Lands, and' it was argued by Dodridge the Kings 
Serjeant , that the Heire ofthe eldeſt Son $hall haye eſtate tay! in 
the Chauntery Lands , the Deviſor deviſes no eſtate to Richard 
his eldeſt Son in the Chauntery Lands, nor limitts any eſtate of that 
in certaine, and for that he ſeemed that the youngeſt Sons and 


Daughters ſhall be Tenants in Common for life , arid by this man- 


ner of Interpretation, every part of the Will shall be, for firſt 
he excludes Richard himfelfe , ſo that he $shall have nothing in thar, 
and then by the Limitationto the younger Children to be- equally 
divided berween them, makes them Tenants in Common, ſee - 
28. H. 8.25. Dyer 155. And he cited Lewin and Coxes Caſe, to be 
adjudged, Michaelmaſſe 41. and 42. of Eliz. Paſche 42. Eliz. 
R pt. 207. Where a man deviſes Landsto his two Sons to be equally 
divided, and adjudged that they are Tenants in Common ; fo 
deviſe to two part and part like, and equally divided , and equally 
ro be divided 1s all one, and for that there is no other words to 
make an eſtate of Inheritance, it ſhall be an eſtate for life, and the 
remainder $hall be direfted according to the eſtates limited of 
the other Land , And he ſeemed that the words in the laſt ſentence, 
all my aforeſaid Children , $shall extend to Richard his eldeſt Son, 
as well as tothe others, and ſo all the Will shall ſtand in his force, 
which may be ObjeQed that R:chardrhe eldeſt Son $hatil be exclu- 
ded our of the Poſleffion, and for that fee 6.  Eliz. Dyer. 
333. 29. Chapmans Caſe , and alſo he cited one caſe to be adjudg. 
ed, Trinity 37. Eliz. Rot. 632. betweene Bedford and Vernam , 
where a man deviſeth all his Jands in A/worth, and afterwards pur- 

chafeth 
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chaſeth other Lands in the ſame Town, and "afterwards one comes 
ro him to. take a Leaſe of this Land newly purchaſed , which the 


Teſtator refuſed to Let, And ſaid, that theſe Lanis newly purcha-' 


ſed should goe as his other Lands. And upon his Death bed adds 
a Codycell to his Will , but ſaith nothing of his purchaſed Lands , 
and adjudged that the purchaſed Lands $hall paſſe, and ſo con- 
cluded and praied Judgement : Harris Serjeant, that it is a new 


Sentence , and Richard is excluded and it $hali bea good Eſtate 


tayl to the youngeſt Children, and foreſayd Children ſhall be 
intended them to which the Chauntery Lands are limited, ſee Rat- 
cliffes cale 3. of Coke adjudged , that they ſhall be Tenants in 
Common by the deviſe to he equally divided, and thall not be 
ſurviving , but every youngeſt Children shall have his part in tayl; 
though that the fuſt words do ner containe words of Inheritance, 
yetthe laſt words, incaſe all my Childrendie without Iflue , de- 
clares his intent that they ſhould have an eſtate tay], ſee the 16. of 
Eliz. Dyer 339. 20. Claches Caſe, that when he hath diſpoſed of 
part deviſed to Richard ,- then diſpoſeth of the reſidue, and the 
ſentence begins with ( And fo likewiſe _) and that ſhall be in- 
tended inthe ſame manner as he had diſpoſed of the Lands deviſed 
to Richard, for he hath deviſed the remainder otherwiſe, that is, 
to an Hoſpitall, and ſo concludes and praies Judgement according- 
ly, Coke cheife Juſtice ſaith , that it was adjudged between Coke 
and Petwiches 29. E1iz, that if a man deviſe a houſe to his eldeſt 
Son in tay], and another houſeto his ſecond Son in tayl, and the 
third houſe to the third Son in tay], andif any of them die with- 
out Iſſue , the remainder to the other two equally , this shall be 
but for life , for this enures to the quantity of the Land , and not 
to the quality of the Eſtzte : And he ſaid that Richard is excepted 
without queſtion, for itis but a Will , and every of the youngeft 
Sons therein $hall have the Chauntery Land one after-another , 
and Richard $hall have no part, and the Chauntery $hall have 
nothing till they all are dead, and he likened that to Frenchams 
Caſe,, where Lands were given to one and to his Heires Males, 
and if he died without Iſſue, the remainder over, the Iſſues Fe- 
males $shall not take, though that it be if - they die without 
Iſſue ,for'expreſle it makes to ceaſe only, and ſo it was adjourn- 


ed. 
Petoes Caſe. 


Eto ſuffers a common Recovery, to the uſe of himſelfe for 
hfe, -the remainder to his eldeſt Son in tay!, with diverſe re- 
mainders ov2r, to the intent that ſuch Annuities Should be paid 
L 2 as 
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as he by his laſt Will or by grant declares, fo that they did not 
exceed the ſumm of ſixty: pound, and if any of the ſaid Rents be 
behin4J , then to the uſe of him ro whom the Rentshall be behind , 
till the Rent be ſatisfied with clauſe of diſtrefe : Rent of twenty 
pound was granted to his youngeſt Son for his-life, the grantee 
diſtraines for the Rent, and in Repleviy avowes, the Plaintiffe 
repl es, that by the non-paiment the uſe riſeth to the youngeſt 
Son, by which it was objeRed that the Rent shall be ſuſpended ; 
2uere if without demand, or if the diſtrefſe shall be demanded, 
or that the uſe shall not riſe till after the diſtreſſe,and to the diſtreſle 
well taken, and agreed by all that the Plaintiff shall take nothing 
by - Writ , and that the eldeſt Brother hath nothing in tlie 
Land. | 

' Judgement was had againſt a Defendant in Debt , and Capias to. 
ſatisfie awarded, and ( Nox eff inventus) returned, and Scire 
facias awarded againſt the Bayl, and upon the firſt Scire facies, 
the principall Defendant yeelds his Body in execution, and it was 
very good , for before that the Bayl had-no day in Court, and 
in the Kings Bench if the Defendant yeelds his Body upon the | 
ſecond Scire facias it shall be accepted; Andif a man be Baylupon 
a Writ of Error, if the Judgement shall not be reverſed, he hall 
be in execution againe : It was objeed by H#tten Serjeant , that 
the Scire facias is againſt the Bayl, to know why the execytion 


-Shall not be awarded againſt the Bayl,, and that ought to be de- 
livered to-the Sheiriff, before the day of the returne, or other- 


wiſe it shall be Erroniouſly awarded, and then the party may 

yeeld his Body to Priſon at any time, and diſcharge his Bayt, 

and agreed that Baylin this Court may be releaſed. | 
Accompt doth not lie for any ſum certaine « 


Paſch.-g. Facobi 1611., in the Common Bench. 
John Reyner- ag4iniſt Powell. See Hillary 8. Jacobi, 1 36. 
| Serjeant argued, that there shall 'be-a good Eſtate 


caytof a Copy-hold, and that by the cuſtome after the making 
of-the Statute of Wefminſter 2. And he agreed that at the Com- 


mon Law, all eſtates were Fee fiinple abſolute or conditionall , 


and that the eſtates tayl were created by the Statute: of Weſtminſter 
2. And donot exclude cuſtomary-eftates, as it appeares by Litr/e- 
70u,who ſaith, that Tenant at will by copy of Court Roll by cuſtome 


- maybe inFee ſumple, and ſo of eſtate rayt ,' and with this agrees 
many other Authors; 15 H.8.6.Tenant by-Copy-hold of Court Roll 


reſolvedin the point, and that a Formedon in.the.diſcender lieth. for 
that, 
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that , and as the Statute of zeſtminSer 2. divides eſtate tayl and 
Fee ſimple , So may cuſtome of a.Mannor aswell as cuſtome make 
an eſtate at will, which is perſonall and determines by the death 
of any of the parties to diſcend, and as well as the cuſtome of- Lox- 
don ( of not moving things fixed _) is created by cuſtome, as well 
may Formedos be created by Cuſtome, and alſo the Statute is, that 
gives (4 i# vita, extends toa Copy-hold, fo the Statute of Li- 
mitation , -as it appeares by Brooke, Limitation, 5 E4.6. And with 
this agrees alſo Heydons Caſe, and though that the words ate, Yo- 
luntas Donateris inthe Charter, &c., Yet the eſtate tayl may be - 
created by deviſe. So that the Statute shall not have ſuch titerall 
conſtruction, and as well as a Leaſe for a hundred yeares may be 
within the Statute of 11, H. 7. Which ſpeakes only of diſcon- 
tinuances, as. it appeares by Sir George Brownes Caſe, 3. Coke, 
So may a Copy-hold eſtate which is but an eſtate at will be within 
the Statute of Weſtminſter 2. and it isconteſt by the other part; 
by pleading that he was ſeiſed in tayl according to the cuſtome of 
the Mannor, and itis not pleaded that he.had Ifſue at the. time of 
the Alienation, and the other party claimed by the Alienation, the 
which was not good , if he had no Iſſue at the time of that if he 
had. but Fee ſimple conditionall , -and ſo concluded and praied 
Judgement, ec. | 
Dear idge Serjeant of the king ſaith , that the reputation of the 
eſtace conliſts upon two parts, firſt the name, ſecondly the nature 
of the eſtate tay! , and for both the makers of the Statute of weſft- 
minſter 2.had no intention that this should extend to Copy-hold , 
and firſt for the name, wi-ich-gives the being, the cited Fire, Na- * a 
tara Brevinm. 12. C< where it isſayd, that Copy-Tenants, .or Co- 
py-holders, or Tenants by .copy:, is but a new-Terme found, for of 
auncient times they were called Tenants in Villenage or of baſe te- 
nure., as.thisalfo appeares by the: old-Tenures,. by which it ap- 
peares that then they. were called and named Tenants, which held 
in Villenage or of. baſe tenure:, and BraFon, booke 2. chap. 8. in 
the end ſpeakes: of .that:,' and:calls. them Villaines ; Sokemaines ; 
and-that ifſuch a Tenant will-transfer his: Tenement ,] let it be de- 
livered into-ithe hand of the 'Lord. or-his- Steward, and he wrote 
immediately before the Statute of Weſtminſter 2. and agreed with 
Fitz. Na. Bre. And allo Bratton, booke 4. fol. '209. - Saith, that: 
ſuch Tenants have uſed to Plow the Demeſnes of the Lord, and 
calls and names them as before; and 4« E4. 1. He is- called Cxf{9- 
9mY145 ; So that Cuſtome'doth not make the certainty of his eſtate 
if he hath any, and he ſaid: that 42. Ed. 3. 25+ 4s the firſt in Law; 
in which is any mention of theſe Lands, and there they are called _ 
Neiſts Lands, and 14H, 4.323. 4. they, are. called A 
+ ale 


Reymer againſt Nowell, Part IT, 


baſe Tenure, and Lambert calles it Folkland, by which and ſeverall 
names he ſaith, chat the baſeneſſe of the Eſtate appeares, And to 
the eſtate he ſaith that originally'ic was but at the will of the Lord, 
though thatit be according to the Cuſtome of the Mannor , So 
that the Lord cannot put him out if he performe the ſervices. 
And the Regiſter doth not reſpe&t him , for he hath not framed 
any Oripinall for him , to give him remedy by the Common Law, 
bur only in che Conrt of the Lord , though that erronious Judge- 
ment be given : Alſo he cannot preſcribe but in the name of the 
Lord ,as it appeares by 18, E4. 3. Fitz, preſcription, that ſuch 
eſtates which are incident to Fee ſimple, as Dower, not Tenants 
by the Curtiſie cannot be derived out of this without Cuſtome, nor 
that warranted . So that his reputation appeares by his name and 
alſo by his nature : Alſo he intended that the makers of the Statute 
of Weftminſter 2, did not intend that the Statute should extend to 
this, for it is, Oppoſitum 1n Objetto, for Cuſtomeis without time 
of memory. And the Statute of 7eſtminfter 22 was made 13. Ed. 
x. the beginning of which every one knowes. Alſo the Statute of 
Weſtminſter 2, doth not extend to any Lands, but thoſe which the 
Tenant might havealiened before the Statute . But the Copy-hol- 
der had not any power to alten, for the Lord ought to be his In- 
ſtrument and hand, as Bra&os faith, to alien, transfer he cannot, 
but by che hands of the Lord ,, and it muſt be reſtored to the Lord , 
the words of the Statute are, The will of the giver inthe Charter , 
&c. So that the Statute intends fuch Lands which may paſle by Deed 
and Fine, and deviſe his Deeds, and the Deed extends to them , 
fora Fine is (hirograpb, and deviſe to be made by copy of Court 
Roll is not ſo., for that is only of As made inthe Court of the 
Lord, it cannot be within the Statute , for Copy-hold ought to 
be held of the Lord, and Tenant in tayl shall hold of the giver, and 
ſo cannot a Copy-holder , which hath ſo baſe an eſtate. And if 
this ſhall be ſo, theſe miſcheifes will infue . Thatis, that this 
baſe eſtate ſhould be of berter ſecurity, then any eſtate at the Com- 
mon Law, for Fine ſhall not be a Barr of that, for it cannot be levied 
of that, alſo Recovery cannot be ſuffered of thar, for there cannot 
be a Recovery in value neither of Lands at the Common Law , 
neither of Cuſtomary Lands, for they -cannot be transferred bur 
by the hands of the Lord, | 
And to Littleton he agreed, and alſo, 4 Z4. 2. which agrees with 
this, where its ſaid that at Stebenheath, a Surrender was of Copy- 
hold Lands ro oneand the Heires of his Body , but he ſaid , that 
that ſhall not be an Eſtate taile , for then the Eſtate hath ſuch ope-_ 
ration, that this ſetles a Reverſion and Tenure betwixt the Giver, 
and him te whom it is given, but this cannot be of Copy-hold _ 
or 
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for this cannot be held of any , but only of the Lord, and to the 
others, this Eſtate doth nor lye4n Tenure, and yet he agreed thar 
of ſome things which did not lye in Tenure, Eſtate Tail may be, but 
Land may be intailed , but Copy-hold Eſtate is ſo baſe, that an E- 
ſtate tail cannot be derived out of it , ſo that though that cuſtome 
may make an Eſtate to one andthe Heires of his Body, yet this can- 
not be an Eſtate taile but Fee-fimple conditionall, and alfo he a- 
ous that they might have Formyden in Diſcender, but it is the 
ame Formedon , which was before the Statute, as if Tenant inFee- 
fimple conditionall before the Srat»te, would alien before iſſue , bur 
« was no Effate taile , with the priviledges of an Eſtate taile before 
the Statute, and tothe other matter of Surrender, that is the ad- 
mittance of the parties whichis an Eſtate taile, that doth not con- 
clude the Court, as it appears by the Lord Bark/eys Cale in the 
Commentaries, where the Eſtate pleaded ſeverally by the parties is 
not traverſed by any of them , and ſo concludes, and prayes Judg- 
ment , &c. And this caſe was argued againin Trinity Tearme next 
enſuing by C Montague the Kings Serjeant for the Defendant, and he 
ſaid, that there are three queſtions inthe caſe. 

Firſt, If Copy-hold land may be intailed. Secondly, Admitting 
that it may be intailed , if Surrender makes diſcontinuance. Third- 
ly, If it ſhall be Remitter; and to the firſt , he ſeemed that it mighe 
be intailed and thart it ſhall be within the Statute of weſtminſter 2. 
And firſt forthe Antiquity of that, he faid that Lirrlerow placed 
that amongſt his Eſtates of Free-hold, and hath been time out- of 
minde,and is 2 primitive Eſtate, and not derived out of the Eſtate of 
the Lord , and theLord is not the Creator of that, but the means to 


convey that after that iz is cerated, and what iscreated then ſhall 


have al. the priviledges and Benefits which are incident to it , and 
ſhall be nurſed by the cuſtome,, and is time out of minde, and the 
Law alwaies takes notice of it, and he cited, 24 H, 4.323. by Hankf. 
Bra#lon, Fitz. Na. Bre. 12 (.. and Brownes Caſe 4. Coke, which is 
not ſunply an Eſtate at the will ofthe Lord , but at the VVill of the 
Lord according to the cuſtome of the Mannor, and when it hath 
Sained the reputation of Free-hold , then it ſhall be dirfe& a4ccor- 
ding to the rules of the Common Law, axd 2: and 3. P. and Ma. 
Dier 114. 60. allow Copy-hold Eftate tobe jntailed , and he faith, 
That no Stat#te hath more liberall expoſition then the Statmre of 
Weſtminſter 2. 45. Ed. 3- Incumbrance ſhall not charge the Iflue in- 
raile , alfo a Copy-holder ſhall have a C3 in vita, atſo a Copy-hold 
is within the Sratzie of Limitation ; and ſo upon the Statzre of buy= 
ing of pretenced rights: And it is alway intended when a Statute 
ſpeakes of Landsand Tenements, that Copy-hold Lands ſhall be 
withiathart : And he ſaith, That all the ObjeRions which have = 

; | made 
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made of the, contrary part are anſwered in Heydons ' Caſe, but he 
relyed upon that, 'that every realldnhericance is-within the Statate 
of Weftminſter 2. 4 Ed. 2. Formedon lyeth of Copy-hold Land, 
25 Ed. 3.46. Eſtare tayleisof a Corrody and office, which proves , 
that Copy-hold is a reall Inheritance,and for that ſhall be within the 
Statute, 46 Ed. 3. 21.Gavelkinde Land may be intailed, 6 Rich. 2, 
eAvoWry 2.8 Rich, 2,26. Copy -holder ſhall be charged with Fees 
of a Knight ar Parliament, 22 and 23. Eliz. Dier 373. 13. Lands 
in ancient Demeſne were intayled , and he faid that the reaſon is, 
that for that it is Inheritance and time hath applyed them to an E- 
ſtate , and ſo concluded, and prayed Judgment for the Defen- 
dant, - | N 

- Hutton' Setjeant argued for the Plaintiff, that Copy-hold Lands 
cannot be intailed, forthat is but a cuſtomary Eſtate ; and the Law 
doth not take any notice of it, but enely according to Cuſtome, for 
there were no Eſtates tayle before the Statute, for then all were Fee 
ſimple abſolute or conditionall; that is, either implyed, or by limi- 
tation, which cannot be of an Eſtate tayle, which is not. within che 
Statute of Wefftminſter 2. for no Ations are maintainable by chat, 

but thoſe which are by the Cuſtome, and a Writ of talſe Judgment : 

See Fitzherberts Natura brevinm, 12. 13 Ed. 3. F., Preſcription 29. 

that it hath no Incidents, which are incident to Eſtates at the Com- 
mon Law without Cuſtome, as Dower :- See Revetts Caſe, and fo is 
Tenancy by the Curteſie, and there ſhall be no diſcent of that. to take 
away Entry, and ſo of other derivatives :- And he ſeemed that it is 

not within the Srat#te for three reaſons apparent within the Sratere. 

Firſt, That it is hard that Givers shall be barred of their reverſions ; 
but in caſe of Copy: holds, the Giver hath no remedy.to compellthe 


Lord to admit him after the Eſtate tayle ſpent, but onely Sbpera, 


and in this Caſe the Lord may releive himſelfe for the loſſe: of his 
ſervices, for that the $rarate provides no remedy for him. 
. Secondly, That the Sratxte doth not intend any Lands, but thoſe 
of which there is aQuall reverſion or remainder, and thoſe which 
paſſe by Deed ; ſo that the will of the Giver expreſsed in che Char- 
Fer, JH be obſerved, and of which there may be a ſubdiviſion, as 
Lord, Meſne, and Tenant-, for there $shall be alwayes a reverſion 
of the Eſtate tayle, and the Donee shall hold of the Donor aud not 
of the Lord. | 
Alſoit ſeems that the Sr arte doth not intend to provide for any, 
but thoſe for whom the 'V Vrit in the Formedes ordained by the Sta- 
tute lyes, and agreed that for Offices and ſuch like; Formedon lyeth, 
if the party will admic Eſtate tayle to be diſcontinued. | 
Alſo the $:atzte intends thoſe things,of which a Fine may be levy- 
ed, for the Statate provides, that (the-Fine inthis owne right should 
| q-- be 


ParfLI. Bearblock, againſt Read, 


be nothin” ) but by Copy-holder. Fin e clnhot” be” levied,” and fe 
that he ſhall not'be Ghin the Stack) /anE iFrhe Words do for 
extendto thi, then the Equity ofthe Sratate ſhall not extend'to 
that, and he ſaid that Copy-hold is not within any of the Srarares, 
which are made in the ſame yeare, as the Srature which gives Ele- 
Fit , and fiich"like, andto' Littleton that an Eſtate by; copy, is 
where Lands are given in Fee-fimple , Fee-taile, andthat F ee Lhew 
lies for that with which agrees 10 Za. 2. Formeaon 55.1t ſeems that 
the Eſtate taile here mentioned,” ſhafl be intended Fee-fimple con- 
ditionall at the Common Law, and the Formedon in Diſcender 
which was at the Common Law, for alienation before Iſſue : 'And ſo 
Littleton ſhall be intended, For the Eſtate is within time of 'memo- 
ry ;' ſee Heydons cafe , that a Copy-hold Eſtate is an Effate in be- 
ing within'the Sratwre of 31 4.8, And cManwood there ſaid, that in- 
ſomuch the Eſtate of that is created by cuſtome , and the Eſtate 
eaile is created by Statute, yet it ſhall not be within the Statxte, and 
he ſaid that the caſe of 15 H. 8. B. Copy of Coxrt 24. 1s repugnant 
in it ſelfin the words of Formedon, for he faith, though that Forme- 
den was giveti by Stat#ts', and'was no ' otherwiſe in Di{cender, yet 
now this Writ lies at 'the Common Law, and it -ſhall 'be intended; 
that this hath been a cuſtome there, time out of minde, &c. And 
ſo he concluded,and prayed Judgment for the Plaintiff. 55 


ARE P#{che 9. Jacobi 161 r; in the Common Bench, 
Yet Bearblock, and Read, 


—— the beginning before H;//ary 8. 7acobs, this Caſe was argued 
Joy Hatton Serjeant, that the Plaintiff in the ARion of Debt 
ought+to Recover , for if Executor may pay Debt due by the 
Teſtator by Obligation , before Debt due by Judgement , this 
ſhall be-a ( Devaſtavit) as it is reſolved in Trewinyards Caſe, 
6. and 7. Edward 6. Dyer $0. 53. And heſhall be charged for 
the Indgement- with. his owne-goods. And: ſo it was adjudged 
between Bondand Hales 3x. El5z.. that -Judgement*at the Com- 
mon Law ſhall be firſt ſatisfied before the Statute, which is but a 
Pockett Record, and MMedinm readiter in invitum. Alſo it was 
adjudged in Harriſons Caſe, 5. Coke 28. b, That Debt due,upon-an 
Obligation ſhall be firſt payd before Statute with Defeaſans for 
performing of Covenants, the which: Defeaſens is not broken , 
and alſo it is adjudged between Pemberton and Barkhans here cited , 
that Judgement ſhall be ſatisfied before Statute Merchant or Staple 
or Recognizance, though that the Statute be acknowledged before 
the Judgement had by the Teſtator . See this Caſe- in —_— 

M ale, 


See the begin- 
nng. fol, 


come. to the hands of the Executor ,, and fo he-concluded and'praied: 
lainiff - Nich 


f 
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Re 


leaſe, and Judgement was given upon- that againſt him, he-can- 
gt plead. that. againe:, .C faric runs into. the.thing Judged, ) 34, 
Ed... 


Part IT, —Zeatbbock-ogainſt' nerd. 22 


£4, 3. in Debt againſt #nExecutor;' 460 part'6f the afſetts found, 
the Plaintiff cannot have new Scire  Facias without Averrmert 
that there are new afſetts, arid 34. H. 6. | Adibn with a- 
yerment that there are aſſets, and Judgement good both wiies, - 
and prefidents ſhewed: of 'both Coutts. And he iricended that the 
Executor could not have: helped himfelfe by Au4ita © nerela, 
unleſſe he feares to be 1mpleaded, but after Execution' he cannot 
have Reſtitution, and ſo concluded and praied Judgement for the 
Defendant; Coke cheife Juſtice, that there cannot be a Devaſtavit in 
the Wife , unlefſe that it be yoluntary payment by her, for the 
Statute of 23. H. 8. gives preſent Execution of a Statute Staple 
without Scire Facias. So that the Wife had no time to. plead. the 
Judgement , and for that this unvoluntary AR, ſhall hot be a Des 
vaſtavit , for ſhe is-no agenty but only a ſufferer. And at che 
Common Law if the Plaintiff hath Judgement in an Aion of Debc 
after the yeare he hath no remedy , but new Originall, and. chis 
miſckeife was remedied by the Statute of Hagna Charta, which 
gives Scire Faces in place of new Aion, But ir ſeeines to, him that 


ind che Plaintiff wages his Law, and after rieigs a6 ao 
paſſe, and the firſt ny Rt Firt, ad nljodgel n # 


eNefendant; Debt by Exe« 
ught by an cor, 


Adminiſtrarots during the minofiry had Judgment in debt, and A4dminifrators 
before execution ſued , the Executor came to his age of ſeventeen during the mi- 


yeares, and how this execurion (ball be ſued comes the queſtion, norke hag 
Xecniore 


M 2 ſeems 


34 


= Aftion up01 
the Caſe for 
words, | 


Replevin , At- 
tornement of 
Tenant, being 
wnder age of 
21, Jea7es, 


. Crane againſt Colepit.  PartI1, 


ſeems that the. Expcutor may ſve: ſpeciall $c3re facies upon the Re- 
'cord, and ſo ſue execution in his owne name : See 27 H.8.7.4. 

"Afton; upon the Caſe for theſe words (: He:hath folne forty Stanre 
of Lead ( meaning. Lead-in. Stauce |) from:the. Minſter ; and re- 
"ſolved by:: all, that, aQiondoth.gor.lye, : : for it ſhall bei intended: that 
The Lead was parcel aſi [Eve oy ark and an ah, dunkende p] ſhallnot 
helpe chat. | 


_ Paſches 3. Jacob I'61 I. In *Contwan Bench, 
x ; 1s Hin: 
E210 312 


hats Crane againſt Colors 2 Wage tos 


Tit ings Peas Plaintiff in Replevin apainſt Bartbeleweiv C 0 pit; 

the on! y queſtion was,; .if Tenagt by diſcent.of the age of twen- 

years wg more, ought under one and. twenty; .yeares to attorn 

24 A Grant of the figniory ar not, and.i it Was ad ſom that the. At= 
tornetienr i is.good for three” reaſons. 3 Ry 

Firſt For thir he gives no Intereſt, and for that it cannot be 
on Fo ondition; 3 for it is but a bare aflent.- 

ntly His Anceſtors held the ſame Land by the. payment of 

= EY x waking of the ' heirServices, and i it. is reaſon that: the Rent. 

File the ORs es performed and for that though that 

ie for the La *- yet 7 > \the Renx -he ſhall not 

rchough that i is 5 agreed i in-32-E4..3. That he ſhall 

oo = age oh Þs per que. ſervitia ) yet after his Full age the Grantee 

ſhall difframe forall the arterages due from the firſt, ſo; that' the. 


| Act rnement js no  prejudiceforthis Infant, 'and he.is- inthe num- 


wo—_ wh fiebhall be compellable to attorn:, ſee. "44 Ed,'3« age. 

Tb 26 E230 55 Fi '32 Ed. 3-and 31. Ea. 3«. Per que ſervitia, 9 E4:3+ 
38. 32 £43, Þ (th his age of three years attorned,and good,and. 
3 E4.3.42.Hitsband aftorfies;and that ſhall bind the Wife, 12 Ed. 4 

18 H. 6. Attornenient c of an Infanc : is food. to, binde him, for. 
thati iris a lawfall'a &. TERED 

* Thirdly';" \The') cornEment is a is 2 Sg thing,, of which the 
Law requiresthe fini bake chat is, the grant of the figniory, which 
isnot perfeR*®* tillthe Tenant attorn., and Foſter. Juſtice ſaid, that 
—_—_ = apa ed in this Court in in the. time. of the Reigne 'of 
Elizhbeth*in'whi ment he uſtices eed VENDOR: 
Vyce Without! rf, Bs {6 £4. 3: — : 
roy (409% OY 322TH: OY 
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Part II,  fowles againſt Iaſon, 


Paſch. 9.) acobi, 1611. 1» the Common Bench.” 


As yet Row!es againſt COW ſeg the beginning, 12chaelnas 
i bd od 11». 2:0, JACODLy .: // C203 :0 {31 


D Odridge Serjeant of the King argued for the Plaintiff , he faith 


chat there are two Copies , firſt that a, Copy-holder for life 


under a. 100, 4. may, nominate his Succeſlor, Secondly, That.ſuch 
Copy bolder. 4/65 Jueh .nomination. may cut; down-all:the [Trees 
growiug upon his. Capy-hold and. ſell them, -and-he faith that it 
hath been adjudged that the cyſtome.that.Copy: holder for;life may 
ſell che Trees growing upon his Copy-hold is void, between Pophans 
and Hill, Hillary 45, Eliz., in this, Conrt,, ſo-if the firſt ton 
doth. not make T ference by the nomination;, the ſecond is teſolved 
to.be void, and tt ſeemes tg, him that the firſt cyſtome doth-not make 
difference, and tothe objeRtion.tharthe.firſt cyſtome hath been ad+ 
judged Fore go4g between Ba/e.and Crab; he-ſaith that the cuſtome 
adjudged,and this cuſtome as it is found differs in. many points. Firſt, 
It was found that every Copy-holder for life ſolely feifed- withour 
Remainder , but here 1s ſole Tenant in poſſeſſion, and this may be 
wheretherg is a,Remainder, fo that: uncertainty in this makes the 
cuſtome yoid, as.in.6 E4., 3+ cuſtome. that an: Infant art the. age of 
- diſcretion may alien is void for uncertainty, alſo in the-caſe here ic 
is found, that the Copy-bolder may 'name who ſhall be next Te- 
nant to the Lord:, and doth not ſay to whom. the nomination ſhall 
be made , but in thefirſt caſe thecuſtome is found to be}, that the 
 nomination.ought to, be. to che Lindo the Preſence of two Copy- 
holders, alſo in the firſt it.is found ,, that if they cannot agree of 
the Fine, that the Homage ſhall aſſeſs it ; but:in this cuſtome here 
found there is not any mention of that he ought'to ſeek to be admit- 


ted}, and doth not ſay at what:court, the which ought to be ſhew- - 


edin certain, as it is reſolved in Penimans.Caſe,.5 (oke $4; Where 
- cuſtome that a;Feoffment ht EA beinrolled, is expreſſed, ſhall be 


inrolled at the next court , alſoin the firſt caſe to be found that after . 


f 
[| 


141 


- 


that che cuſtome ſhall be'void, And. ro..che ſecond cuſtome. alſo ir 


& 
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{ſeems, that that is voyd and unreaſonable, Firft, for that when any 
is alledged inthe cuſtome , - that is inconvenient, though that it be 
not miſcheivous, yet the cuſtome ſhall be void, as in 4. Afiſar#m 
-27. in Aſiſe brought againſt an Abbot , which pleads cuſtome, that 
all the houſes of the Sourh ſide of the ſtreet ſhall be deviſable, and 
he claimes by force of a Deviſe made according to that cuſtome and 
adjudged thatthe cuftome is not good, for it is inconvenient that 
tn one ſelf fame ancient Town one houſe ſhall be devifable and ano- 
. ther not, and upon that the Plea was amended, ſo here, cuſtome 
that a Copy-holder may ſell all the Trees is inconvenient, for it 
doth not appeare that this Cuſtome extended to any other but tro 
- him : Secondly this Cuſtome is againſt the Common Wealth, for 
- every Cuſtome ought to have preſervation and maintenance, and 
that ſhall not be here , for when one Copy-holder hath ſold all the 
Trees, the Succeſſor ſhall not have ry 4 Boots nor Fire, and ſo by the 
-fame reaſon he may pull down the houfe. And ſo this tends to 
deſtruion, and reſts inthe will of a raan if he will diſtroy or nor. 
And this is inconvenient that fu wer ſhould be given to one, 
which hath but an eſtate for life, as ih. 14. E4. 3. Barr 277. Copy- 
holder pleads Cuſtome of a Mannor, that that Copy-holder which 
comes ft after a windfall falne, ſhall have it, and refolved ro 
be void'Cuſtome, for that it reſts inthe will of a man if he will finde 
that or not. So in 5. H. 7.9. Cuſtome thar if one find Beaſts doing 
;Dammage that he may diſtraine them, and have foure pence for his 
Dammages, and adjudged void Cuſtome, for the Dammages are 
nncertaine,and for that it is no reaſon that the Fine-ſhall be certaine, 
and 19; Eliz, Dyer 358: 46. Cuſtome that all Deviſes and Leaſes, 
granted for more-then ſix yeares are” meerly yoid forthwith, is a 
void Cuſtome , becanſe contrary to common reaſon, and rhe liberty 
of one which hath Fee ſimple. So 2 Hey. 4. 24. Cuſtome that 
the Tenants of the Mannor ſhall not uſe their Commontill the Lord 
put in his Beaſts, is void, for it ſhould not depend .on- the Will of 
the Lord ; Soin the principall caſe the Lord cannor grant Copy-hold 
Eftate in reverſion, for it depends upon the Nomination of his Te- 
nant, and for that the Cuſtome ſhall be yozd. 

Thirdly, The Copy-holder hath preſcribed to do a- thing which 
is contrary to his Eftare, and doth not cohere with his Eſtate, that 
is, that Leſſee for life ſhall cut che Trees, for he hath but a ſpeciall 
property in that , and not the :bfolute property, and it is like ts 
a Caſein 19 Ed 3. Feoffments 68; and 19 eAfiſe 9. Where Comman- 
derof an Hoſpitall preſcribes , that he” and his Predeceſſors, which 
have bad the ſame office, have uſed to make Leaſes for lives,and inan 

- Action brought by the Prior ic was, adjudged chat the cuſtome is 
-yoid, and ſo by conſequence the Leaſe was void , forthe _ 
| er 
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der hath no Eſtate to makeit', ſo in Forſo-and Hemlings Caſe, 4. 
Coke, and 3 Ed, 3. F. Dat, Cuſtome that a married Wife may make 

a Willis void, for it doth not ſtand with the quality ofher perſon, 
ſo here it is not with the quality of the Eſtate, but it may be obje- 
Red that-it is a greater Eſtate, then an Eſtate for life; for it is- 
perpetuall Free-hold ;to that it may be anſwered.in-this caſe, it is no 
greater Eſtate then for life, for the Copy-holder hath: only made 
nomination, but he which was nominated was not admitted, ſo 
that the Tenant hath no greater Eſtate , nor the Lord hath prar-- 
ted greater Eſtate then for life , but admit: that he be Tenanr for 
life, with a Remainder for life co him ro whom the noniination is - 
made, yer he cannot doſuch anat, and for that the cutting down 
of the Trees ſhalt be a forfeiture of his Eſtate by cuſtome, by which 
the Eſtate is created, and copy-hold Lands ase riot as other Lands, 
which if they were. let: for Lite.at the common Law, the Tenant 
were diſpuniſhable for waſt, till the Srutwte of Glocefter, for it was 
the Folly of the Leſſor to make a Leaſe to ſuch-a perſon, which would . 
make. waſt,and.for that, as the benefic and: Priviledgs of the copy-- 
holder remaines, fo the benefit of the Lord ſhall-not be abridged , . 
and ſo he prayed Judgment for the Plaintiff, 

Hanghton:Serjeant ſeemeth the contrary for the Defendant, and 
he agreed that Cuſtomes ought to be reaſonable, and if they be ge-- 
nerally.inconvenient , they.cannot-be reaſonable ; and to the firſt ex- + 
ception, to-prove that it is a new Cuſtome ; that is, that. it is found 
that he is onely Tenant in poſſeſſion, withour ſaying, Without Re-- 
mainder, as it was in the firſt Caſe; to that he thought if it were 
true, that the Copy-holder hath ſuch: priviledge that he might no- 
minate his Succeſſor, it is not materiall, and to the” lefſening of the - 
Fine, that is found very certaine, . for he that is nominated at the firſt- 
requires admittance, andif the Lord refuſe that he ſhall be -admit- 
ted, for ſuch a Fine that the Homage Aſeſs, and fo ir is found, and 
that is very certaine, and the rather for thac,. that this is a ſpeciall 
Verdid, 

Alſo heapgreed as before, That Cuſtome ought to be reaſonable, . 
and if ic be: generally inconvenient, though it be not miſcheivous,.. 
yet it ſhallnot be good; and to the Caſe of 4e Aſiſ. 37. Cuſtome 
ro-deviſe the-Tenements.0n the South fide'of the Streer, is-not good, . 
for that, rhar Cuſtome cannor- be in one particular place certaine ; 
and alſo- he agreed the Caſe of Windfall, for that tended to charge * 
the Lord, 3 Eliz. Dyer 299x 57. 58. Cuſtome tor have Herriot the: 
beſt Beaſt, and if that be put our of the way'beforeſeiſure, then thes- 
Lord-may ſeiſe and take: the Beaſt of any other mans there arifing 
and lying-downe; to his owne proper uſe, and the cuſtome held: 
voyd:aad-unreaſonable ;. Sothe cuſtome in 20612. 77.'to have fo _ 
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for every Pound-breach is voyd ; but this cuſtome is meerly between 
the Lord and Tenant, and the'cuſtome hath made- that difcendablſe 
Inheritance, and alſo may have reaſonable beginning, and the Lord 
hath benefit for that-; that is, his Fine for the admittance of him 
which is nominated ; and cuſtome hath created other Eſtates, as 
Grant to him and his; is 800d by the euſtomie, and ſo the Caſes of 
21 Ed.4. and 22 Ed. 4. before cyted, for the turning of- Plough 
upon the Land of his Neighbour : So the cuſtome if the Lord feed 
the Beaſts of his Tenant that he may Fold them ; and ſo he conclu- 
ded that the firſt cuſtome to make nomination is good ; and to the 
ſecond cuſtome, he agreed that bare Copy-holder for life, could not 
Preſcribe to cut and ſell all the Trees, no more then cuſtome that 
Tenant for life may deviſe, as 35 H. 6. But here the Tenant hath 
perpetuity in his Eſtate, and may nominate his Succeffor, and as well 
as the Common Law allows Tenant after poſſibility of Iſſue extin&, 
to make waſte ; ſo may cuſtome allow Tenant for life with ſuch no- 
mination, power to cut and ſell the Trees : Alſo he intended, ad- 
mitting the cuſtome- not good, that yet the Copy-holder hath nor 
forfeited his Eſtate, for the Trees and the Mannor are granted by 
ſeverall Grants, and for that, though that they are by one ſelfe ſame 
Deed, yet by that the Trees are ſevered from the Mannor, and the 
Trees are the cauſe of the forfeiture, and they are no parcell of the 
Mannor, asin 31 Edw.3. Afiſ. 441. by ſale of a Caſtle the ſervices 
are extinct, "7 | | 
So here the forfeiture cannot accrue to the Mannor, when that 
commeth by reaſon of Trees, which are ſevered by reaſon of ſeverall 
Grants; and he thought that the Grant ſhall be taken more ſtrong, 
againſt him which madeit; as if a man in the Premiſes give Fee-ſim- 
ple, to have in tay], the Eſtate tayl ſhall be precedent, and the Fee- 
ſimple depending upon that ; ſo ifa man have thenext avoydance of 
a Church, and the Church becomes voyd. and after he purchaſe the 
Advowſen, yet the Preſentation remaines as it was before, for that 
is the beſt thing, and ſo it is reſolved in Herlackendens Caſe, 4 Coke 
63. 6. That if a man makes a Leaſe for yeares of Land, except the 
Trees, and after grants the Trees to the Leſsee, that the Trees are 
not reunited to the Land, and ſo he concluded that it ſhall be no 
; forfeiture, and prayed Judgment for the Defendant ; and this Caſe 
Soarley- was argued againe, Michaelmas, 9 facobi, by Shirley for the Plain- 
tiff, that the firſt cuſtome was 'voyd , inſomuch that he claimed to 
doe a greater thing then his Eſtate would warrant, as in 35 H.6. 
Cuſtom that if one Pawne the Goods of another , that he which 
hath them Pawned in2y keep them whoſoever they were, 1s not 
go00d, as Cuſtome that the Tenant in tayle may deviſe, is voyd', for 
his Eſtate will avt warrant it, and it is prejudice to the Tenant in re- 
verſion - 
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verfion: So Cuſtome that Copy-holder ſhall have-Common, and an- 
other Cuſtome , chat none ſhall put in his Beaſts ill the Lord puc 
in bis, 2. H. 4. 24. Allo there is no Fine Limited to be tendred by 
the Tenant, or to be demanded by the Lord: And if a Copy- holder 
refuſe to pay hisFine it is a Forfeyture,; and if the Cuſtome do 
not provide for the Fine of the Lord as for the Copy-holder, the 
Cuſtome ſhall be void : Alſo here cannot be admittance, for 
Littletos ſaith, that the ſole meanes to transfer Copy-hold is by 
Surrender. And here if the Cuſtome ſhould be good , the copy- 
hold ſhould be transferred by Nomination only , and fo the Lord 
ſhould be Defeated of his Fine, and it ſeemes alſo that the ſecond 
Cuſtome is void, for it is contrary to the Eſtate of a copy-holder, 
to ſell all the Trees, but he agreed that he might have Eſtovers 
for houſeboote and hedgboote, as it was adjudged in Swayne and 
Becketts Caſe, and he cited the 19. aff. Wherea Commoner made 
a Leaſe for lite, and void, for that that the Eſtate would not. 
ſupport it, 9. H. 6. 56. and 11. H. 6.40, Preſcription to ſell 
Eſtovers. is void , for Eſtovers are appropriate” to a houſe: And 
alſo.it was adjudged in this Court between Poltocke and Powek, 
that a copy-holder for life cannot preſcribe to ſeil the Trees, for it 
is contrary to his Eſtate, as if a Cuſtome be, that if a Feoffor 
die his Heire within age , thac he ſhall be in Ward, as 8. H, 6. 
And he thought that the Nemination was no alteration, for he to 
whom the Nomination is made , hath only an Eſtate for life, when 
the Nomination is made, and that doth not warrant the ſale of the 
Trees, andto the third it ſeemes that the Lord of the Mannor 
bargaine and ſells the Trees, and after lets the Mannor to he bar- 
Sainee for years, and then copy-holder makes waſt, he thought 
that the Trees were not ſevered from the Mannor, as in 33. H. 8. 48. 
Dyer 2. if a man bargaine and ſell a Mannor, and after in the 
ſame Deed makes a bargaine and ſale of an Advowſon appendant, 
this remaines appendant: So if a man bargaine and ſell a Mannor, 
and alſo the Trees do not paſle till Livery be made of the Mannor, 
So if Leſſee for yeares, gives and grants the Land, and makes a Let- 
ter of Attorney to make Livery , the tearme paſles without Livery, 
and then it is a Forfeyture : And here the Leſlee ſhall have the 
benefit of Shade and Burrough, and the, Trees. themſelves during 
the Tearme, as. parcell ofthe Land, and then when the copy-holcer 
hath done more then his Eſtate will warrant, this is a forfeyture, 
and the Leſſee ſhall take the advantage of ir, and fo he praied Judge- 
ment for the Plaintiff : Harris for the Defendant that the Cuſtomes 
are good , but admitting that ſo, yet the Plaintiff ſhall not take 
advantage of it, and he argued that Cuſtome ought to have two 
properties; firſt reaſonable, ſecondly fought to have time to _ 
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that;perfeR, and then ſhall be-good, as'it appears'by'the exatnples of 
Littleton f.37.0f 'Burrough Engliſh and Gavelkind,and cuſtotne may 
be againſt common right;but-nor againſt common'reaſon, which is the 
commonLaw, 8 Ed. 4.18.21 Ed.3.4. Andihe intended here that the 
ſecond-cuſtome is good, ifrhefirft'be good, for then it is perpetuall 
Free-hold., -and Copy-hold Eſtate of Inheritance'is/but an Eſtate at 
will. at the Common Law , and yet (ſuch Copy-holder may diſpoſe 
'the Trees, aswell ascuſtome-may create the Eſtate , as well-may 
it give ſuch priviledge, as cuſtome may warrant the taking of- Toll 
for paſſing over the ſoile ofanorher, 22 e4fſiſe 58. Ant ſo cuſtometo 
'havethe Foldage of the Beaſts which feeds'\upon his ſoil is good, but 
cuſtome for payingche Goods of anorher ts not good, for there is 
not-any recotmpence', butfiſhing/in the Sea and todig the ſoile ad- 
joyning for knding of his Nets ispood , for this is for the publick 
g00d, 8 E4.4.-23. So-the cuſtomme for turning upon head-land of ano- 
ther is:good., and is forthe preſervation of Tilling, and alſo it is be- 
tween Lord an-Fenant, and ſhailbe intended to have a reaſonable 
- beginning for conſideration,  &c, Thatthis continues , for 'he hath 
Fines and-other Services;and yet 3-E4:z. 299.Dyer. If the Lord claim 
Harriotof his Tenant , and if it'be Efloyned, aliledge cuſtome , that 
he may take the Beaſts that he found = ex Land in Withernam ; 
and this was adjudged:unreaſonablecuſtome,ſo 20 H.7. 13. Cuſtome 
£0 mlraermsmuanar> er aſtranger'for pound-breach1s void , but of 
a Tenants otherwiſe , for it ſhall be intended to be a lawfull begin- 
ning, 12 H.7.40, So here the beginning ſhal be intended to be lawtull 
and for valuable conſideration, andfor this it ſhall be good ; and to 
the ſecond cuftome it follows by-confequenceto be a good cuſtome, - 
if the firſt should be good, and thentothe third he agreed that Co- 
pyhoJder cannot make waſt, and if he do it shall be a forfeiture of his 
Eſtate, as it is ſaid by Hu4, 9 H. 4, aft 59. but this ought to be ſucti 
Waſt that is prejudiciall to the Inheritance, as it is agreed in Her- 
Hachendens caſe, 4 Coke, Whete it is agreed that the Bargainee hath 
ſeverall Interefts in the Land and in the Trees, and by the Writings , 
by the making of rhe Leaſe of the Mannor they are not reunited and 
annexed 'to-the Free-hold again, and then the cutting and ſelling is 
no prejudice tqhim in reverſion, and ſo no Waſt to make forfeiture , 
ando he concluded and prayed Judgment for the Defendant and 
is adjourned, ſee the beginning, fol. 
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Frinity'9. Jacobi x 611. Inthe' Common Bench, 
As yet Doctor Huſfys Caſe, ſee Hillary 8. Jacobi. 


N the Writ of Raviſument of Ward, between Francis Moove 
Eſquire Plaintiff, againſt Dodtor Huſſey and K atharine his Wife, 
Robert Wakeman Clark, and many other Defendants, mh. the 
Kings Serjeant argued: for the Defendayt Door Huſſey, that a 
marryed Wife is not within the Statute of Weſtminſter 2. chapter 35. 


By-which the Writ of Raviſhment of Wardis given, that which be-. 
e 


fore'the Statute was. only Treſpaſle, is by the Sratwte altered in 
mannerand form of proceedings and in penalty. of Judgment , and 
he thought that this Writ being formed upon the Srarwte doth. not 
extend toa married. Wife, for by. the' Statute if the Defendant , 
cannot ſatisfie for the marriage he muſt abjure the: Realme, or ſhall: 
have perpetuall-Impriſonment,, which goes neer toevery/ man- next 
unto his Life,,. the love of his Country and liberty, and thoſe the 
makers'of the Srarsre did not intendagainſt' a married Wife, and: 
he grounded his argument .upon theſe- words of the Startwre, by: 
which it appears that-the makers of the Srarute; did not intend any 
path which had noproperty in any Goods nor power to make ſa- 
tisfaction;. © G2 


© For firſt the Statste provides, that if he be ableto make ſatisfaQi- - 


on, that then he ſhould fatisfy, if not that then he ſhall abjure- the 
Realme, by which it appears: that the Statute intends thoſe- that 
have property, and by poffibility may ſatisfy, but a womancannor, 
for her-marriage is a gift of all her goods/perſonall to her Husband , 
ſee for that Fox and Girtbrookes (aſe: Commentaries. 

Secondl;, The Statzteprovides new form of proceedings, for if 
the-Ward or any of the parties 'dy hanging the:'Writ, che Writ ſhall 
not abate, but it ſhall be revived by Reſummons, by oragainſt the 
Executors of him that-is dead, by: this it appears that he whick 
hath no-power to. make- Executors', ſhall not be intended to be 
within the S:atate, and a married Wife:cannot make a Will, and by 
conſequencecanynot make Executors, ſee (ke 6. a. Forſe and Hens- 
blins caſe, 3 Ed, 3. Deviſe 13.4 H.6. 6. and ifthe Executors have 
no aſſets, then the ſtature gives remedy agginſt the Heir. 
Thirdly, The Statzte intends to give action againſt him which 
may have poſſeſſion ofthe ward; the which a married Wife cannor 
have , for her poſſeſſion is to the uſe of ' the: Husband, and by the 
words. of the Fatute , he againſt whom the Aion is given ought to 


be made F5es poſſeſſor, and to the objeRion, that though that the 


Wife married cannot by any poſſibility have ſufficient to make ſatis 
N 2 | faction 


Or 
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faQion according to the intent of the Favxte, yet if the Husband 
hath ſufficient , he shall anſwer for his Wife , as in 48 Ed. 3. 26. 
and 17 H. 6. A married wife shall be attached by-the Goods of the 
Hysband , ke faith that there the reaſon is, that the Wife is anſwe- 
rable by the Husband , but this is only ro make him to appear , but 
he againſt whom the action is given, by this fatwte ought to have 
property, and in ſuch caſes a married Wife shall not be punished , as 
in the ſame Parliament yeftminſter 2. chapter 25. Is provided, that 
if a Diſſeiſor faile of Record that he shall be impriſoned, :» Aſ/i/e, 
for this isthe ſpeedy remedy , but if a married wife pleads a Record 
and failes of that to the Jury ; she $hall not be impriſoned, though 
that che Aſſiſe was brought againſt the Husband and the Wife or a- 
gainft the Husband, andthe wife is received ,ſee 1.3 Af. 1 44-afſ. 3 
17. a, 19.11 H. 4. . 

| Alſo the Fatate of Conjuntim Feoffatrs, fol. 99, Which was made 
in the time of the ſaid King Ed. 3. in which time the ftatute of om 
minſter 2. was made,and is contemporary with the ſame ſtatute , by 
m it is provided, that if any plead | , Which is 

ound a him in the A/i/e , that he shall be impriſoned by: the 
ſpace of a yeare, and 16 Af/iſe 8. Husbandpleads Joyntenancy with 
his wife, and maintaines the Exception which is found againſt 
them, and reſolved thatthe Wife ſhould not be impriſoned by this 
ſtatute, 21 Aſſiſe 28. 31 Aſſiſe a. accordingly , and he ſaid there was. 
not any preſident nor Book of Record, by which it appears that a 
Writ of Reviſoment of Ward , was maintained againſt a marryed 
Wife, for Raviſhmext after the Coverture, but for Raviſhwment before 
the Coverture, ſee 6and 8. Ed. 3. and to the ObjeQion that the 
Plainciff hath eleRion if he will have the ſufficiency come inqueſtion, 
may but admit the Defendants to be ſufficient, and then the impri- 
fonment, nor the abjuration shall not be inflicted, as it ſeems to be 
fome opinion, 8 E4.3. 52. and to that he faith,that the admittance of 
the parties cannot alter the Law, for if it were not the intent of the 
makers of the Stat#te that this ſhould extend to the Wife, the admit- 
tance of the parties will not-make that extend over the proviſion of. 
that, alſo it ſeems to him that the Verdi& is not perfe&, for that it: 
is not fonnd by whom the VVard was married , but on'y that he ap- 
peared marryed , and it ought to be without the conſent of the 
Plaintiff, and for that,it might be that he was marryed by the Plain- 
yiff, and then there is no cauſe of aQtion,nor to have the value of the 
marriage , and it appears by 22 R. 2. Damages 130, that they ought 
to inquire by-whom he is marryed ,. and al the value of the marri- 


age, and.ifit. doth not appear whether he be married or not:, then 


Verdi $hall be conditionall and the Judgment aHo, and: all the- 
eſidents are, he appears married without the aſſent of the —_— | 
and. 
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and ſo he concluded, and prayed that "the Judgment might ftand - 
Harris Serjeant for the Plaintiff prayes Judgment, and be ſuppoſed 
that it isin the choyce of the Plaintiff what Judgment he would 
have , for he ought to have Dammagpes and the value of the marri- 
age, and it remaines inthe diſcretion of the P /aintiff, what judg- 
ment he will have (thatis_) upon the Sratzte, for to have the cor- 
porall puniſhment, or allow the Defendants to be ſufficient, and ſo 
ro have judgment for the Damages, and the value of the Marriage, 
wichout any Impriſonment or Abjuration; as in 29 E4.3. 24. and 
$ E4. 3.52. where the queſtion was demanded ofthe Plaintiff, and 
in 22 Rich. 2, Damages 130. Hankford demanded the queſtion, if 
the Jury-ought to inquire if the Defendants were ſufficient or not, 
and.it was reſolved" that they need not; andin 34H. 8. Trinity, 
Rot. 347+ there is a Preſident accordingly, where the Husband and 
the Wife were found guilty ; and the Action was founded upon the 


StatuteandCapias awarded againſt:chem-both,and ro the fayling of | 


the Record, it is reaſon that the Wife ſhould nor'be impriſoned,” for 


the Pleas are the Pleas of the Husband and his aQts,and inthe 12 H.4 
$1. and 21 Aſiſ.'4 in Aſliſe the Wife was received, and voncheth 


a Record, and failed, an-1 no judgment upon that againſt the Huf- 
band, and the Wite was impriſoned ;. and ſo upon Allegation of 
Joyritenancy, the Wife was impriſoned ;; and ſo he concluded, and 
prayed judgnient for the Plaintiff; and at another day the Cafe 
was argued againe by Montagne the Kings Serjeanc for the Defer- 
dant, chat a marryed Wife was not within the'Sratwte of Weſtminſter 
2. Chap- 35. And he ſayd, that the true courſe for underſtanding the 
Sratute, is to conſider three things :- 
Firſt the Common Law before the making of that Statute : 
- Secondly the miſcheife that the Statute intended ro remedy : 
Thirdly againſt what perſons the Statute intended to remedy ſuch 
miſcheifes : And to the firſt he intended that at the CommonLaw ,. 
before the making ofthe Statute, the Remedy for Raviſhment of. 
Ward, was an Action of Freſpaſſe, as it appeares by Fitz. Na. Bre. 
And then it was queſtioned'if the Plaintiffshould' recover the Body 
without Dammages, or Dammages only without the Body. See 9.. 
Fd, 4. 48. Ed. 3. 20. 27.H.6. And then there was no greater 
punishment, nor other remedy for the taking of the Ward , then: 
of other goods, and for the remedy of: that;, rhe Statute ot Weſt- 


_ winfter 2. chap. 35+was made, by which) it is provided, that ifthe 
Ravifher reſtore the Ward unmarried, then the Plaintiff ſhall re-- 


cover only Dammages forthe Mvishment , and not'the value of the: 
Ward : Bur ifthe Ward be married, then the Guardian: halt re- 
cover the value of the marriage, and if he shall not ſatisfie, rhen he. 
Shall abjure che Kiugdome:, or have perpetualt Impriſonment', 


and: 


__ 
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and.. the -punjighments. inflifted: by 'the Statute ,'beirig: ſo penal: 
Then the perſons which. are within- the: Statute: are: conſiderable, 
for inall penall. Lawes , the perſons andthe penallties are: the things 
to be conlidered., and. to: the- perſons this: Statute faith, that. one 
for anothers Fault. is not to, be puniſhed ,, and he ſaid; this is re- 
fetred.to Dammages , as. well as ro Impriſonment , and+it4is: not a 
loft caſe, and the Plajmiffwithout remedy; for Attion. of Treſpaſſe 
lies againſt che 'Husband.at the Common! Law, for, for all Treſ- 
paſſes ar the Common Law -done by a married Wife, the Husbai.d 
ſhall be punished by payment ofthe Dammages-and:co!'s which: are 
recovered.:. See. 14, H.. 8, and. 9. Ed. 4 But'to the Statutes 
whith are, penall and. infli& corporall, punishmeur there otherwiſe, 
ahd as the Sratwte of. 23.E1iz. made againſt -Recuſants, for not” re- 
ſ6rting to Church, ſhoulg forfeic twenty pounds for every moneth ; 
and reſolyed-that this ſhall extend.co a marryed Wife, and for that 
the Husband ſhall be lyable-co-aRion : But by the third: of Fucob, 
there is.ſpeciall. proviſion, that the Woman ſhall not he fnbjedt eo: 
twenty pounds a moneth, but other puniſhmrat provided. for her; 
and heſuppoſed that where-a fatnte gives Impriſonment and: Dam-- 
mages, and-a marryed Wife. offends the fetzte, and ſhall be impri- 
ſoned, but the Husband ſhall not pay the Damages, /asin'8 H. $18. 
Upon the ſtatxte of : Weſtminſter, a Woman was Impriſoned for falſe: 
appeale,for the.death of her, Husband,; who-was brought into» the - 
Court. and ;hying.;. and inthe,rz H, 4:54. It ismarvell that. the. 
ſtatute of Weſtminſter 2+. gives the aQion to the Heirezinfomnch that 
Intereſt: appears.to. the Executor : And'for that Hl. faith, That 
the /atete was not made by thoſe. which. were killed in the Law, 
but he ſpake ill, ſairh the Reporter :- Alſo'the words of the fatare, 
If the Raviſber cannot fatisfie, heshall aþjure the: Realme, orhave 
perpetuall Impriſonment ,” and.the Wife cannot, by any poſſibility; 
make ſatisfaction, for. she cannot have any. Goods; ſoas this Caſe 
is, the Zatute would make. perpetuall ſeparation, either by ab- 
juration or perpetuall Inpriſonment,; if this.$hall extend to a mar- ' 
ryed Wife, as.in 6 H. 7. was-the:queſtion, whether a marryed Wife 
Shall be Attached for that, and she had no- Goods, asit is 48 £4. 3. 
3.-the Sheriff rerurnes (Nihi/) againſt a- Monk, forthat that he 


| had no Goyds, for all his Gooc's are the Goods of the Abbot, and- 


it is impoſſible that a marryed Wife should have any. Goods, and. 
the Law doth uot compell to'impoſhble things 31 See 3: Ed. 4. 4 H. 
6. Alſo the Statute. ſaith, That if the Ravisher dye, hanging: the 
Writ, let the Law proceed againſt hfMExecutors by, reſummons, and 
a marryed Woman cannot make:Executors ; and tothe like caſes; he 
thought that a marryed Wife was not within the Statute of Offen- 
ders in Parks, and this gives. the ſame punishment that the Srature 
| Sives, 
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ives, as it is Teſolted,, 13 45/7 So if amatryed Wifefayle of a 
R ord:in Aſſi/e; she 5hall not be:impriſoned', and 'the*Husband *is 
Joyned onely for conformity, and for no \other cauſe; and to the 
Preſident of 34:H.'5; which hath been-eyted/here againſt the Hus- 
band and Wife, and Judgement by defarle againſt 'borh , and upon 
this, Capiater 1sawarded/ zgainft them'both, - but rhis is onely'for 
the Impriſonment:but not for:the /Damages.; and alſo this: Cafe idif- 
fers from that, ifor :here the Husbang is found/Not guilty : Alfo'ir 
teems that the Book'of Bateys, 5 | 
Wife, and there they both plead, but it the Wife onely be condem- 


ned, the Husband shatknotpay the Damagesrecevered againſt her,. 


44- £4. 3..25..AsaLeaſe irmade to the'Husband and Wife, the Hus- 
band makes waſte, -and an:Action of waſte is-drought apainft 'them 
both, and the Husband dyes, :and the Writ abares, For the' wrong 
dyes with him, and the Wife shall :not- be panished'; and fo prayed 
that the judgment might ſtay, and/Potor H#ſſey not punistied. 
Hutton Serjeant for the Plaintiff prayed-rhat the 'Judgment 
might be entreid:,' and firſt /hee -confidered-*the* Common Law , 
and after that . the Statrre., and at the Conimon  Taw hee a- 
greed that a Treſpaſſe»lyes againſt iche 'Husband -and the” Wite , 
tor Raviſhment. made. by 'the Wife, and *in' this 'hee ſhould 
recover Damages againſt the'Husband and tie 'Wife ;' and the 
Husband ſhall be charged withthe Damages ,' though: jc 'be but 
for words. proceeding from her tongue; '6r any other Tie aſe, 
and if the Husband| make deffuit , his body ſhall be imprifoned ,. 
ſo-that it appears:that there was remedy at the common Law by a- 
Aion of treſpaſſe, and that the Husband was ſubjeAto'that, then 
by conſequence it was intended ,, that al-perfons which wete char- 
geable by the common Law sha1bechargeable.by the Srarute, and 
. by cheaQtian which is formed uponthat; 'and'by the 'common Law 
the Husband was chargeable, and by conſequence shall be charge- 
ble by the Srature;and he intends:that there wonld be difference be- 
tween acuall wrongs , and others which are'come by omiſfion, and 
ifthe.V Vife be the /perfon which did'thewrong , then $he,shall be 
.punished as well'by Sratwre, as hewasbefore bythe commbtiLaw, 
alſo ſhe shal be our-lawed, and it hath been agreed that Raviſhmexr 
of Ward $hall be maintainable againſt:the Husband and the wife, if 
they both are Ravishers, and allo if the witebe Ravisher before mar- 
riage,and after takes a Husband, the Husband $hall be charged with 
the damages, and his Body $hall be:impriſoned; and by conſequence 
ſhall be abjured, alſo ſhee may make an Executor by the con- 
ſenc of her Husband, but admitting that'she could not, "then the- 
remedy is given againſfbthe Heir ,-andſhe ſhall' be within this Fr4-- 
\tateas wellias other $tatares.madeinthe time of rhe faid Kinp', as. 
oft 244797 the- 


. 15. lyes againſt Husband and 
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the Statute of WeſtminFer 1. 37. And ball be a Diſleiſor with force, 
and shall beimpriſoned, whether the Husband joyn with her or nor, 
asit isadjudged 16 Aſie 7. for all Statutes which provide for actu- 
all w.ong, a married V Vifeshall be intended within them, as it is 
9 H. 4.6. But the pleading of Joyntenancy , there the Plea is the a& 
of the Husband,. and ſo fayling of Record, upon the Statute of 
34 Ed+3. as itis 16. Afſiſe 8. for the Husband propounds the excep- 
tion, but if the V'Vife propounds the exception, thenshe $hall be 
within the Statute and shall Pe im priſoned, z1 A//iſe : So if a married 
VVife make aQuall diſfſeiſin with force ſhe sball be impriſoned, g H. 
4.7.6.8 Ed.3. 52.22 Ed, 2 Damages 20. 27 H. 6. Ward 118. And 
ſo. the Pjelident,7 rinity 33 H. 8. Rot. 347+ ina caſe between Thomas 
Earle of Rutland againit LawrenceSavageand his VVife in Raviſs- 
ment of Ward, at the Niſ; pris the Defendants make default, and 
the Judgment was,that.the Husband and the V Vife should be taken, 
and upon that he inferred , that the Husband should be ſubje& and 
charged with the damages , and ſo it is taken upon the ſtatwre of 25. 
Eliz. That the Husband shall be charged with Debt for the Recu- 
| fancy of the VVife, andsball be imprifoned for the not payment of 
it, aSto the verdict it ſeems that this is good, and it shall be inter- 
ded the VVard was marryed by the Defendants, as in 33 £4. 3. Ver- 
ai 48. It is found by verdi, that CIinlier enters, and reſolved 
that this shall be intended in the life of the Baſtard , or otherwiſe 
It is nothing worth, and in Falweods caſe. 4 Coke, the Jury found 
thatthe Defendant ac«nowledged himſelf ro be'bound, and that 
- $hall be intended according tothe fatwte of 23 H. 8. and o here 
though that it be not found, that the V Vard was married by 'theſe 
Defendants, yet it shall. be ſo cnendey , notwithſtanding that no- 
. thing is found, but only that he appeared married, and fo he con- 
cluded and prayed Judgment for the Plaintiff, This gaſe' was ſol- 
letnly argued this-Tearme by all the Juſtices, that is, Coke a»d Wal- 
meſley ,Warberton and Foſter , and upon their ſelemn arguments, 
Coke and Walmeſley were of opigion that a married wife is not with- 
inthe fatute,and# arberton and Fofter were of the contrary opinion, 
"681 by reaſon of their contrariety in opinion , the Judgment was 
aid. 


Trinity 9. Jacobi 1611. in the Common Bench. 
Burnham againſt Bayne. 


PHE caſe was, A Man ſeiſed of divers Lands, the halfe of 
© © them were extended by Elegir, and before Judgement was had 
againſt him , a new Z/egir Awarded, and if all the halfe which 

' remaines 
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remaines, or. but the halfe of that which was the fourth. part of all 
ſhould be extended was the queſtion: Andit was agreed by all 
the Juſtices, that but the halfe of that which remaines, and not 
the halfe ofall , which he had at the time of the Judgement : But 
the halfe ofthat , which he had at the time of the ZElegir: Andif 
all which remaines be extended , the Extent ſhall be void , by all 
the Juſtices, ſee 10. Ed. 2, Execution 137, 16. E. 2. Execu- 
tion 118. And here the principall, caſe was, A man hath a Rent of 
forty pound , reſerved upon a Leaſe for years, and two Jadgments 
in Debt were had againft him at the Suit of Sir 7 howsas (ambell, and 
three Judgments at the Suit of the Plaintiff, the halfe was firſt exten- 
ded by Elegit, upon the firſt Judgment had, at the Suit of Sir 
T homas Cambell, and after upon the Judgment had at his Suit, the 
halfeof the reſt*ue was extended and after uponthe Judgment at the 
Suit of the Plaintiff all the reſidue was extended, and all the Juſtices 
agreed that the Extent was void, for they ought to extend but 
the halfe of that which remaines, and that was but the' fourth- 
patt. 


_ Trinity 9. Jacobi, 1611. 1» the Common Bench. 
| Trobervill againſt Brent. 


* HE Caſe was, A man makes a Leaſe for yeares rendring Rent , $,jrender after 
and after grants the Reverſion for life , to which Grant the Statate ac- 
Leſſee for years attornes, the Grantee acknowledgeth a ftatste, and - krowledged, | 
after ſurrenders his Eſtate , the Conyſee extends the Sratute and 
diſtrainesfor the Rent, and in Rep/evin avowes for the cauſe afore- 
faid , and adjudged that the Avowiy.ona good. - 

Agreed that Creditor may ſue. the Execntors, and the Heir of Executors ſued 
theDebtoralſo, but he ſhaſl have but one Ex&ution with fatisfa- 424 4/0 the 
Aion, ſee the Statute of 23 H. 8. for ſuch courſe in the Exche **** 

ver. 

Note , that no Court of Equity , may-examine any matter of E- court of £qui- 
quity , after Judgment which was precedent the Judgment, ſee the #. 
Statute of 4 H. 4. chapt. 23. 


Trinity 9g. Jacobi 1611. 17 the Common Fench. 
Hamond agaizſt Jethro. 
He caſe was this, Edward Hamond was Plaintiff in Debt upon a Debt wyon 
Bill againſt 7i//;ams 7ethro , and the Bill was made in this man- | 


ner, CMemorandum , that I'VVilliam Jethro do owe andam indeb- 
O ted 
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Harris, 


Slyzleys. 


|; ' Hamond againſt Jethro. - PartIT, 


ted unto. Edward Hamwmordin the Sum of ten pound, for the payment 


whereof, Ibinde my ſelf, ec. In-witneſſe, and after the ( in wit- 


neſfe ) it was thus fubſcribed, ©Hemorandum, that the faid VViliam 
7ethro be not; compelled to pay-thefaid ten pound untill he reco- 
vers thirty. pound:upon an obligation againſt 4. B. ec. And in the 
Count was no mention-made of this Subſcription ; but this appears 


 whenthe Defendant.prayes, hearing of the Bill, the which was then 


entered Verbatim of Record,and' upon that the Defendant demurred 
intkaw. Harre Serjeantfor the Plaintiff agreed, that If it had been 
inthe Body. of the Bill, it ought to have been contained in the Count 


to inablethePlaintiffco-hisation., but that which is after'(in wit- 


neſſe.) isno-parcellof the Bill, and for that it need not to be con- 
tained inthe: Count, 9 H. 6. 15, 16. A thing which doth nor. intitle 
the Plaintiffto ation, need not to be contained in the Count, 36 H. 
6. 6. If the condition, be indorced or ſubſcribed,it need not tobe con- 
tained/in theCount; but if it be contained before the ( in-witneſſe ) 
thenir ought to-be:containedin the Count, 21 E. 4. 36. If aman be 
bound to pay ten pounds when the Obligee carries two hundred load: 
of Hay to his Houſe, there the codon is precedent, and it 
ought tobe contained in the Count, 22 E4.4. 42. accordingly:ſo here 
the matter is ſubſequent to the ( in witneſle ) and there is nor any 
other matter upon which the ation is founded, nor contained in 
the body of the Bill, nor to be performed by the Obligee ,, and for 


- that he prayedJudgment for the Plaintiff, Shir/ey Serjeant for the 


Defendant, that: the ſealing is immediately after the Proviſo, and. 
is adjoyning'to the Bill in writing , andfor that be it'to be performed 
ofthe-part of the Plaintiffor Defendant, itought to be mentioned 
in the Count, for this intitles the Plaintiff to his Action ofithe caſe in 
36H, 6.6. It is a condition ſubſequent , and there need not to be 
Shewed; but if the condition- be precedent', and contained in the 
writing before the-inſealing there, it onght to be mentioned in the 
Count :- and in this principall caſe, this is either a condition Prece- 
dent or nothing , for it is, that heshail not be compelled to pay the 
fayd ten pounds untill- he had recovered thirty pound, and it he ne-- 
ver recover, he nevershall pay the ten-pound; and it is a condition of 
the part of the Defendant,and itis adjudged in Vſſards cafe, that 
where a condition is precedent, there it ought to be. contained in. 
the Count, but whereit is ſubſequent, otherwiſe it is. So 15 H. 
2. 1. Grant, that when the Grantor is promoted to a Benefice that 
he ought ro give to the Grantee ten pound, this is precedent ,' but 
ia the principail caſe it is a Condition or Covenant : and though: 
that it:-beſubſequent, yet it may ſtay the Suit as well as an acquit- 
tance, which is to be an acquittance if he be vexed,otherwiſe not, 
buta condition that he shall not ſue the Bill is void , forit is contra- 


4 


of all annuall ſervices tufficient to'make ſeifm'in avowry, 
 Aſſſe, but of accidentall ſervices, this: gives ſeifin in Afiſe, and a 


PartTT. Hamond againſt Jethro. 


ry to that, and barrs him of all the fruit of that, and precedent con- 
dition may be placed after the ( in Witneſſe) as well as before, ſo he 
prayed Judgment for the Defendant : Coke cheife Juſticp ſaid , that 
this whichis after (in witneſſe )) is not part of the Deed, but may 
be a Condition or Defeaſance ; but if it be not ( in witnefſe ) in the 
Deed, then it ſhall be parcell of the Bill ; but though that this be 
put after the ( in witneſſe ) yet it ſhall have his force as Defeaſance, 
but it need not to be contained in the Count; for in Bonds and 
perfonall things, there need not ſuch ſtri& words as in'other Deeds, 
and for that this ſhall be a good Condition or Defeaſance ; but then 
the Defendant ought to have that ſo pleaded, and not demurr, for 
this makes the Bill conditionall. YYarberton and Foſter agreed, 
VValmeſley did not gainfay'it , and for that it was adjudged forthe 
Plaintiff , if the Defendant did not ſhew;cauſe to the contrary , by 

ſuch a'day , which was not done, | 
Note, It was adjudged by all the Juſtices, that fealry yu ſeifin 
ut not in 


man cannot take exceſliive diſtreſfe for that, for this is more facred 
ſervice, as Littletonfaith of Homage, the moſt honourable : See' 42 
Ed. 3. 26. 11H. 4-2, ; | 

Note, Two retaine an Attorney; both dye, the Executor or Ad- 
miniſtrator of 'the ſurvivor ſhall be onely charged, and not the Exe- 
cutors of them both, for a-perſonall contra ſurvives of both 'par- 
ties, otherwiſe of reail contracts, as warranty : See 16 H.7.13. 4. 
3 Coke, Sir William Harberts Caſe, 30 Ea. 3. 40. 17 Ed. 3. 8, The 
Attorney brought an ARtion of Debt againſt both, and the Execu- 


* tors of both the parties which retained him for his Fees, and both 


pleaded joyntly, that they detained nothing, and it was found for 
the Plaintiff, and upon motion in arreſt of Judgement, the Judge- 
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Fealty gives 
Seiſm of ail ays 
nuall Services. 


Atturnty brings 
Aion of Debt 
for Fees, 


ment was ſtayed, inſomuch that the Executor of the ſurvivor was - 


onely chargeable, notwithſtanding the pleading and admiſſion of 
the Parties, x | 

Note, That it was agreed by all the Juſtices, that by the Law of 
Merchants, if two Merchants joyne in Trade, that of the increaſe 
of that, if one dye, the other ſhall not have the benefit by ſurvi- 
vor : See Fitzherberts Natura brevinm, eAccompt, 38 Ed. 3. And 
ſo of two Joynt Shop-keepers, for they are Merchants ; for as Coke 
ſaith, there are foure ſorts of Merchants, that is, Merchant Adven- 
turers, Merchants dormants, Merchants travelling , and Merchants 
refidents, and amongſt them all there ſhall be no benefit by fur- 
Vivor. | 

Tus accreſcendi enter Hereatores locaym now babet. 
Note, That Atbitrators awarded, that every of the part.es ſhould 


O 2 pay 


Survtuor doth 
not hold a-' 
mongſft Mer- . 
ebants to have 
all, 


IO 
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Award void, p* 


Buckley againft Wood, Part IT. 


y onely five billings for writing the award to the'Clark, and a- 
greed that the awarq was voyd to thar part, and good for the reſt 
due, for they cannot award a thing ro be made to a ſtranger. 

Acion upon the Caſe was brovghrt for theſe words, He'is a Co- 


zening Rogue, and hath: cozened Richard Wood of thirty'pound , 


and goeth about to doe the like by me,-and agreed that. the action 
doth not lye : So' for Rogue or: Cozener, for it is without aſperſion 
and gentle, and words fhall be taken in the gentleſt ſenſe. 

Deviſe that Executors ſhall ſell Land with the aſſent of ?, S. 
if ?. $. 'dyes before that. he aſſents, che Executors fhall not ſell ; 
notwithſtanding the death of f. S. was the aR of God, and inthe 
life time of . S. they could not ſell without his conſent , and ſo 
it was agreed in the Caſe concerning Satisbary Schoole, where the 
under Schoole-Maſter was to be placed by the head Schoole-Maſter 


with the aſſent of two cheife Bailiffs, and it ſeems the head Schoole- 


of Towne meor- 
 porated with 
the conſent of 
the greatet 
part. 
gr 01 7 
Caſe for [tax-- 
. ders. for | 


Aflion npon 
the Caſe for [1;- 
ing, one in 4 
Court ek 
hath ne Juriſ- 
ation, 


Maſter-cannot place without'their conſents. 
Note, it was ſai&to:beadjudged that the Inhabitants ofa Town 
cannot be.incorporated ,: without the conſent of the major part of 
them , and incorporation without their conſent is void. 
. \ Inaftion uponthe caſe; :the caſe was this , The Brother of the 
Defendant ſpoke theſe words to the Plaintiff,® thatis, Thou Theif, 
thou Goale whelpe , thou haſt ftolne 'a. peice of Silver from my 
Maſter' Hecker ; and the Defendant fſayd as inſued, that is, That 
whicli my Brother ſpake is true, Twill juſtifie it, and ſpend a hun- 
dred-pounds.in proofe thereof; and it'ſeems to the Court, that the 
Aion doth not lye againſt. the Defendant, infomuch that it doth 
not appeare by the Court, that he had notice of the words which 
his Brother ſpoke ; but that this ought to be ſpecially averred, and - 
the Count contained that the Defendant juſtified the aforeſayd 
ſcandalous words to be true , as intheſe Engliſh words following, 
That which my Brother, &c.. and it ſeemes that this was not ſufh- 
Clients. : 


Michaelmas 1611. 9. Jacobi, In the Common Bench. 
Sir Richard Buckley againſt Owen Wood. 


\, T Ote, It was ſayd to beadjudged between theſe parties, that if 
a man exhibits a Bilt in the'Srarr Chamber, which containes di- 
verſe ſlanderous matters, whereof the Court hath no JuriſdiRion; 
that an Aftion-upon. the Caſe lyetb.; ſoif the Plaintiff affirme his 
Bill to be true, ation upon the Caſe lyeth upon that, as it was ad- 
judged upon that, as-it was adjudpged incthe-ſame Caſe. : 


Michaelmas 


Part II. Patrick, againit- Lowre, : | IOF 


Michaelmas 9. Jacobi 1611 , in the Common Bench. 


Patrick ag4inſt Lowre. 


ofa Houſe with the Appurtenances, and preſcribes to have Com- Common for 
Beaſts without 


numbers 


I N Treſpaſſe the Defendaznt juſtifies, for that , that he was ſeiſed Preſcription for 


-mon inthe place, &c. for all manner of Beaſts, Levant & Con- 
chant upon the ſfayd Houſe, and good preſcription, notwithſtanding 
it doth not containecertaine number, and it ſhall be. intended for 
ſo many of the Beaſts, - which may be rifing and yang: downapor 
the ſaid Houſe, aid if he put in-more they. may be. diſtrayned , do- 
ing Damage; and ſo is the uſage and preſcription-in all Burroughs ; 
that is, to preſcribe to have the Common by reaſon of the Houſe , 
but the matter upon which Nzchels the Serjeant which moved it-in- 
ſiſts was the uncertainty z; that-is.; what ſhall be: fayd rifing and ly- 
ing down upona Houſe, far.he thought beaſts.couldnor' be rifing and 
lying down upon a Houſe, unleſle that they areupon therop of the 
Houſe, but to that it was reſolved, that infomuch.that here the com- - 
-mon was claymedto the Houle, ir'ſhall be-intended that it was a cur- 
tillage belonging toxhe Houle , arid-:if it be! nor; that: ought-ro be 
.averred of the other party;; and thenthe Beaſts ſhall be ingendedto 
be riſing and lying upon-the Cutthadge, and if it had" beetialledged:; 
yet it ſhall be intended ſo many of the'Beaſts which-may'be tyed and 
areuſually to be maintained and remaining within the Houſe , foric 
wasagreed. that:-( rifing and. lying down) ſhalt be intended thoſe 
/Beaſts whichare nduriſhed and fed yupon-the Land}, and may-there 
Lve in ſummer and winter; and alſo; Beaſts/cannot be-diſtrained: if 
they be not riſingand lying down-upon the Land and receiving food 
there for ſome reaſonable time ,- but ſome thought that beaſts could 
not be rifing and lying down upona houſe without a Currtilage. 

Note that it was agreed that all-proceedings in. inferiour Court » Priviledge out: 
afrer a Writ of Priviledge delivered out of this Court are void { and of higher Court. 
before no Fudge ) and.if they award Execution ; this Court will dil. | 
charge the party of Execution, 

Note that a Fine was levyed between Charles Lynne and VVatter Fine amended; 
Tong ,: and the Foote of the Fine. was. Longle, and it was amen- | 
ged. | | I-11 9434 1147 E 
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Hamond Strangis Caſe __ PartTl, 


Mich ae/mas 9. Jacobi 1611. Tn the Common Bench, 
Hamond Strangis Caſe. 


He Father for a valuable confiJeration infeoffs his eldeſt ſon and 

.4 Heir, and adjudged that this was not within the fatwre of 

thoſe , who.infeoff their eldeſt Sons, nor a valuable conſiderati- 
y-7:: 


In Avowry,the'Defendant avowes upon the perſon of the Plaintiff, 
in x Replevin, and the Plaintiff craverſes the Tenure, upon which 
they areat iffue , -and at the NNs/ prive it is found for the Plaintiff, 
and agreed that thiswas aided by the Statute of 7eofailes, for this\is 
out ofthe ſtatute of27 H.8.andas it was at the common Law ; or 
ifthe Defendant avow upon the perſon of -a ſtranger , the ſtranger 
hach no plea; but out of his fee, which was miſchervous, the which 
was aided by the ftatate of 11 H, 8, 19. for he thought he would 
go rr" res" he twelfth of ? bl 
The T efte of 6 F entre facias-was. the twe of 7#re returnable, tres 
T vero ew oe was the ſame d wwe Tefte was, and after 
Verdi& itwasmoved co beamended, and to be made: according to 
the Roll; the which was.done accordingly , ſee 7 Eg. 4. for retur- 
ning of D;ſtringes which was amended after Verdi, and Crompter 
one Of the Prothonotaries ſayd, that a Venire facias bare date in the 
vacitionafter the Tearm returnable im the Tearme before, and it 
was amended according to the-Roll, and the principall caſe was, 
the Roll was upon the-entering of the iffue , therefore you ſhall 
cauſe-tocomehere twelve good and lawfull men, whoneither , &c. 
within three weeks of Iirbaeimas, and the return of the Yenire fe- 
cias was made accordingly. | 


M,chaelmas 9. Jacobi 1611, in the Common Bench, 
John Weckes Plaintiff, Edwatd Bathurſt Deferdazt. 


| LSO in Eyett:ove Firme, upon the Joyning of the Iſſue ; 
{-A.the Defendant pleads not Guilty, and it wasemtred , and the 
aforeſaid Leſſor, likewiſe , where it ſhould have been, and the a- 
foreſaid Plaintiff likewiſe, and it was amended : See this Caſe after- 
wards here the Caſe was, the Defendant pleads, that he is not 
guilty as the aforeſaid Feekes, which was the Leſſor, above againſt 
him hath declared, and upon this he puts himſelf upon the Countrey, 
and the aforeſaid zeekes likewiſe, where it ſhould be the aforeſaid 
7ohn likewiſe , and after verdi& upon ſolemne argument this _ 
; amende 


4 Ho 
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amended by Coke, Warburton, and Foſter, and Foſter cited 11. ; 
H. 7. 2. 26+ H, 6. to be directly inthe point ; and 14. Z4d; 3. A- 
 mendment 46. Ed. 3. Amendinent 53. and Farbarton ſeemed that 
firſt, that is #ekes for the aforeſaid Yekes, &c. Is not materiall , 
and the laſt ſhallbe amended, infomuch that this doth not alter 
any matter of fubſtance, 'Coky feemed: '\rhat chis was amendable 
the fame Tearme by. the Common Law}, ifit'were before Iffue, ſee 
5 Ed: 3. 7 H. 6. Which was immediately before the fatate'sf 22 £4. 
4. but in another tearme it was notamendable by the Common Law, 
nor the ſtatate of 14 Ed. 3. doth not extend to char, forchis doth not 
extend to a Plea Roll, 46 Ed. 3. 13. accordingly , but the Fatzte f 
$ H. 6, extends to any miſpriſion, inthe Plea Roll, or in the Record, 
and makes that amendable, 26 H. 6. Amendment, 32. 9. and 10. Z/iz. 
Dyer 260, 261. And the difference is , where there there is an Iſſue 
that gives power to the Juſtices of N3ſ prins to try that , then ano- 
ther Miſprifion ſhall be afterwards amended ; and hefaid that it was 
adjudged between Sir YVilliam Read & Eexare in the Exchequer ,. 
that a Commiſſion of theſe words (and the aforeſayd Plaintiff like- 
wite ) ſhall not'be- amended', bur in: the- principall' caſe here, they 
all agreed thatir ſhall be amended', and it was amended according-- 
ly. | 


Michaetmas I611. 9. Jacobi, inthe Common Bench, 
Prow([eagaitirft Worthinge. Leonard Loves Cale. 


an Ejeftione firme , ſpeciall Verdi , the caſewas this, Leonard EjeRione fir- 

[Loves the Grand-Father, was ſeiſed of a Mannor held in cheife , me- 
and of other Mannors and Lands held of a: Common perſon in ſocage , 
and had Iſſue foure Sonns, Thomas, William, Humphrey, & Rith-- 
ard, And by-bis Deed 1'2 Z17z. covenants to convey theſe Mannors 
and Lands to the-uſe of himſelf for his life ,, without impeachment 
of waſt;and after his deſeafe to:the uſe of ſuch Parmors and Tenants, 
and for ſuch Eſtites as ſhall be contained'in ſuch Grants as he- ſhall 
make'them , and after that'to the uft of his laſt Will, and afterthar 
ro the uſe of Y/Vilians his ſecond* form” in tayle, the Remainder to- 
Hamphyey his third 'Son- int tayle , the Remainder to Richard the 
fourth Sonrin tayle, the Remainder to his own right Heires,, with” 
power of Revocation, andafter makes a Feofiment according ro rlie- 
covenant , and after that purchaſes eight other acres held of another 
common perſorrin ſocage}, and after makes revocation of the ſaid E- 
ſtates of ſome of the Marmors and Lands which were not beld by 
Knights ſervice, and/afrer that. makes his Will ,. and deviſes the 
Land that he had purchaſed as before, and all the other Land ___—_ : 
OT: 


- 


Dodridge. 
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Prowſe again{t Worthing. Part IT, 


of he had made the Revocation to Thowa: his eldeſt ſon, & the Heirs 
Males of his body:for 500. years, provided that if he alien, and dye 
without Iſſue, that then it ſhall remaine to Fi4iawm his ſecond fonne 
intayle, with the like proviſo as before, and aſter dyed ; and the Ju- 
ry found, that the Lands whereof no revocation is made, exceeds two 
parts of all his Lands, 7Themas the eldeſt ſonne enters the 8. Acres, 
purchaſed as before, and dyes without Ifſue male, having Iſſue a 
Daughter , of whom this Defendant claimes thele eight Acres , and 
the Plaintiffclaims them by z/i1/;am the ſecond Son, _ | 

And Dodriage the Kings Serjeant argued for the Plaintiff , intend- 
ins that the ſole queſtion is for the 8. acres purchaſed ; and ifthe de- 
viſe of that be good or not by the Statute of 34. H..8. And to that 
the point is, only , a man which hath Lands held in cheife by Knights 


- ſervice, and other Lands held of a common perſon in Socage, conveys 


by aR executed in his life time, more then two parts, and after pure 
chaſes other Lands, and deviſes thoſe, if the deviſe be good or nor. 
And it ſeems to him that the deviſe is good , and he faith, that ir hath 
been adjudgedin the ſelfe ſame caſe, and between the ſame parties; 
And this Judgment bath beenaffirmed by writ of Error,, and thede- 
viſe to Thomas. and the Heirs males of his body for5co. years, was a 
Sood eſtate tayle, and for that he would not diſpute it againſt theſe 
two Judgments. But to the other queſtion hee intended that the de- 
viſe was good, and that the Deviſor was not well able to doe itby the 
Statute of 34. H. 8. And hee-intended that the Fatzte authoriſeth 
rwo things. 1. To execute eſtates in the life time of the party for 
advancement of his Wife or Children, or payment of his debts, and 
for that ſee 14. Eliz. Dyer, and that may be done alſo by the.coni- 
mon Law, before the making of this tatzte. But this ſtatute reſtrains 
cotwoparts, and for the third: part makes the Conveyance voyd as 
touching the Lord : But the Fatzte enables to diſpoſe by. Will 2 parts; 
where he cannot diſpoſe any part by the Common Law , if it-be*not 


, by ſpecial Cuſtome , but the uſe only was deviſeable by the common 


Liw,& this wasaltered into poſſeſſion by the Zatate of 27 H. 8. and 
then cometh the ftatwte of 32. and 34.H. 8. and enables to deviſe the 


_ Land which he had ar the time of the deviſe, or which he purchaſed 


afterwards, for a third part of this Lind ſhould remain which hee had- 
at the time of the deviſe made ; and if a third part of the Land did not 
remain at the time of the deviſe made , ſufficient ſhould be taken out 
ofthat ; but if the Devifor purchaſe other Lands after, hee may thoſe 
wholly diſpoſe : And for that. it was adjudged , Tr». 26. Eliz. be- 
tween /veand Stacye, That a man cannot convey two parts of his 
Lands by a& executed in his life time, and deviſe the third part,or any 


part ſo held by Knights ſervice ; and alſo he relyed upon the words of 
the Fatste, that is, having Lands held by Knights ſervice, that this 


ſhall 
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ſhall be intended at the'time of thedeviſe, as it was reſolved in But= 


ter & Bakers Caſe;That is, that the ftatate implies two things :that is 
property, and time of property, which onght to be at.the time of the: 
deviſe. But here at the time of the deviſe, the Deviſor was not baying 
of Lands held by Knights ſervice , for of thoſe he was only. Tenant 
for life , and the having intended by the fats#te ought to be reall en-. 
joying, and perfeR having, by taking, and not by retaining; —_ 
that in Carrs Caſe, cited in Bxtler and Bakers Caſe, rent extin 
ſufficient to make Wardſhip, yet this is no ſufficient having to make 
a deviſe void for any part, ' - £02 | . 
Allo if the Srzatute extend to all Lands, tobe after purchaſed, the 
party ſhall never; be in quiet; and for that the S:at«te doth not 'in- 
tend Linds which ſhall be purchaſed afterwards ; for the Statute is: 
having, which is in the Preſent tence , and not which he ſhall have, 
which is in the Future tence ;and 4. and 5 P. and 4, 158. Dyer 35s 
A man ſeiſed of Socage Lands , affures that to his Wife in joynture,; 
and. 8. years after purchaſes Lands held in cheife by Knights ſervice, 
and deviſes.two parts of that, and agreed that the Queen ſhall-nor. 
have any part of the land conveyed for Joynture , for this was con- 
veyed betote the purchaſe of the other , which agrees with the prin- 
cipall caſe, and though to the Queſtion, what had the Devifor ; It 
was having of Lands held in Capzre , infomuch chat he had Fee-ſimple. 
expectant upan all the eſtates tayl ; heintended chat this is no having; 
within the Statute, but. that the Srarxre intend ſuch having, 'of 
which profit ariſeth , and out of which the K. or other Lord may be 
anſwered, by the receipt of the profits, which cannot be by him which 
hath fee-ſimple expeRant upon an eſtate tayle , of which no Rent is 
reſerved - and allo the eſtate tayle by-intendment ſhatl have continu« 
ance till che end of the world : and 40. Edw 3.37 b. in yationabils 
parte bonorum, it was pleaded , that the Plaintiff had reverſion 
diſcended from his Father , and fo hath received advancement. And 
it ſeems that was no plea, in ſo much that the reverſion depends upon 
an eſtate tayle , and upon which no Rent was reſerved, and ſo,noad- 
vancement, So of a conveyance within this Statzte , ought ſuch ad- 
vancement to the youngeſt ſonne , which continues, as it is agreed in 
Binghams Caſe, 2 Coke , that ifa man convey lands to his youngeſt 
ſonne, and he convey that over to a ſtcanger in the life time of his fa« 


ther for good conſideration, and after the Father dies, this is now out 


ofthe Sratyte ; forthe advancement ought to be continuing until the 
death of the Father: And ſo he faith alſo it was adjudged in Butler 
and Bakers Caſe; that if a man deviſe Socage Lands, and after ſell to 
a ſtranger for good conſideration, his Lands held by Knights ſervice, 
this deviſe is now good for all , for hee hath not any Land held by 
Knights ſervice at the time of his death, and fo he concluded _ oy 
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Houghton, devilewas good, and prayed Judpement for the Plaimsf. Hoghten 
Serjeanc for the Defendant, hecthought the contrary , and hee argued 
that beforethe ſtarutes of 32, and 34. of H. 8. met! were diſabled to 
deviſe any-Land ; and for that they cannot provide for their Wives, 
Children, or for-payment of their Debts, and for remedy ro that, Fe- 
offments to ufes were inverited,: and then co tiſpoſe the ufe by their 
Wills:\and then experierice fin.'s that'to be inconvenient , and then 
the farwre of 27. H.$. transfers the uſe into pofſeſſion, and then nei- 
ther uſe nor land'was devifeable without ſpeciall Cuſtome, and then 
this was found to be miſcheivous, after five yeats experience, and 
chenwas rhe fathers of 32: H.8. made; and where by the ſtature of 
eMartebridy, of thoſe which did enfeoff their —_— ſons, a Feoff- 
ment dy che Father to his ſor and Heir was void for all, Now by this 
ftathte this is good for 2. parts, and void only for the 3d part, & that 
forthe good of the Lord ; but as to the party that is good for all, as it 

. is agreed in Mightes caſe, 8 Coke. Then to conſider in the cafe here, if 
all things concur that the fx#txre requires; and to that here is a perſon 
which was 2uvally feiſed of Land held by Knights ſervice in 12. Elz. 

S6 that it i54- perſon which then was having within the fatnte. 2. 

W here befuch conveyance for zavancement of his children, as is in- 

cended within the farare ; and to that he ſeemed that ſo, notwith- 

ftxding that it tay be odjeRed;, chat Here is no execntion to the 
youngeſt children, inforauch that it is firſt limited to ſuch Farmers 
and-Tenitts, &c. But fie intended thar this is no impediment. Second- 
, aifo there is a limitation to the ufe of his aft Will. Thirdly , alſo 
here is 2 lirhittation tothe aſe of ſuch perſons to whom he deviſes any 

eſtate by his Will. But theſe are no impediments, for the laſt is no 04 

ther but a deviſe to himſelfe and his heirs, and there 15 nor any other 

perſon knowne, but meerely contingent , and it is not like to 4 ; 
ferhainder limited to the right heirs of 7. S. for there the remainder is 

mM Abeiafice, but here it is only in contingency, and nothing executed | 

#1 Intereft, till the contingency happen, and rhe not having of a ſon | 

at the'timeſhallnor make difference, as in 38. Edw. 3. 26. in formedo# | 

ty Remainder, whete the gift was in one for life, the remainder to a- | 

Hother in rayle, remainder'in fee to another ſtranger ;-and he in re- | 

mainder intayle dyes without Iſſue in the life time 6f the Tenant for 

tife, he in retnainder in fee may have formedon in remainder without 

mentioning the remainder in tayle. But here le intends that the de- . 

viſe ſhall be void inreſpe& of the Lands firſt conveyed ; which were 

held in cheife by Knight ſervice ;. for the words of the ſtatnte are by 

a executed, either by deviſe, or by airy of them, and they are con- 

joyned : andit is not-of neceſſity that the time of the Conveyance 

hail be reſpeAed , but the time of the value. And notwirhſtanding 

that the Teſtaror doth fot mention any time ; But- in fo much as the | 

| proviſion 
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proviſion of the fatxte-is to-fave primoy, ſeifin, and livery to the King, 
aS.if the man had 201; by year in Socage, and one acte incheife and; 
makes a conveyance of all that, it ſhall be void firſt to the livery , and 
prinor ſeifin to the third part : So if he make conveyance of the 20l. 
by yeare, and leave the ſaid acre held in cheife to diſcend , and after 
that purchaſe acher Lands to the va've of the third part of all the con+ 
veyance of the 261. land, notwithſtanding which , for the advances 
ment of his Wife, Children, or payment of his Debts, for be had a full 
third part at the time of his death , which diſcended. And be ſuppe- 
ſed that the baving of a dry reverſion depending upon the. eſtate tail, 
is ſufficient, having within the words and letter of the Sratere , and 
yet he agreed the eaſe put in Bxtley and Bakers caſe; that if a wan 
deviſe his Socage Lands, and after alien his Lands held in cheife by 
Knight ſervice to a ſtranger, box fide,this is good. $0 if he had made a 
reſervation of his Lands held in chiefe to himſelfe for his life, inſo 
much that his eſtate in that ended with his life , and hee remembred 
the caſe cyted in Bret and Rigdexs caſe, Comment. That if a man de- 
viſe a Mannor in which he hath nothing, and after hee purchaſeth it; 
and dyes, the deviſe is goed , if it be by expreſſe name. But when a 
man hath diſpoſed of two parts of his Land; the Statue doth not ina» 
. ble him to deviſe the Reſidue ; but he hath done all, and executed all 
the authority which the Sratute hath givento him. But he agreed al» 
ſo, thac the reverſion is not ſuch a thing of value, which might make 
the third part diſcend to the Heir ; but it is uncertaine, as a hundred, 
and the other things of uncertain value contained in Bxtler and Ba- 
kers Caſe. And alſo he intended , that the remainder could not take 
effet, inſomuch that the condition is precedent, and it is not found 
that rhe eldeſt Sonne hath aliened, and then dead without Heir male, 
and fo he concluded, and prayed Judgment for the Defendant. .. 
In Replevin the Defendaxt avows for 9s. Rent, the Plaintiff pleads 2 
Deed of feoffment of the ſame Land made before the Statute of (quia 
emptores terrarum ) by which 6 s. 8 4d. is only reſerved , and demands 
Judgment, if he ſhall be received to demand more then is reſerved by 
the Need ; See 4 Ed: 2, Avowry, 202,10. H, 7. 2c, Ed. 4. 7. Edw. 4. 
Long, 5 E4.4. 22 H.6. 50. This Deed-was without date, and it was a- 
verred that it was made before the Statute of ( quia empreres terra» 
rum ) which was made inthe 18. of Edw. 1. Andalfo it ought to be 
averred to be made after the beginning of the Reign of R:chard 1, For 
a writing after the beginning ofthis Reign checks preſcription. But ifa 
man hath a thing by grant before that, he may claim by preſcription, 
for hee cannot plead the grant, inſomuch iris before time of memory, 
and a Jury cannot take notice of that, and for that the pleading before 
with the ſaid averments was good. 
If debt be due by Obligation , and another debt be due by the ſame 
F 3. Debtor, 
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Replevin, 
Grant without 
date, 


Obligation, 
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Acconmpt. 
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Debtor to the; ſame Debtee of equaſiſumme, andthe Debtor pay one. 
ſum generally; This ſhall beinrended payment -uponthe Obligation. - 


Earl of Cumberland and Hilton 


Nan action of Accompt, 'the (© Yenire facias ) was returned by the 

Coroners ; (The execuriqn- of this Wric doth appeare in a certaine 
Pannell fixed to this'Writ ) ;and: the :Pannell- and names of the Jurors 
between the Earl'of Cumberland; Plaintiff, and Thomas Hilton Defen- 
dant, ina plea of Debt, where it ought to bein a plea of Accompr, and 
yet after Yerai& day was giventothe Coroners, to amend their Re- 
rurn, which was done accordin,ly. TT | 


LL Yi! 


; 2 += Michaelmaſs, 1617. 9.\Jacobi, in the Common Bench. 
=. Ferdmando Croſs, Informer, againſt Weſtwood. 


Þ Information upon the Statute of 5. Ed. 6. Chap. 1.4. exhibited by 
Croſſe agdinſt Weſtwood, forthat the Defendant had bought in groſs, 
and gotten into his hands by buying , and not by Leaſe, 40. quarters 
of Wheat meale, price of every quarter 40. ſhillings , to the intent to 
put that 'inwater, and after of that being dryed again, then ofthat to 
make ftarch; apainſt the form of the ſaid Starwre, and fo demanded 
fourſcore pounds forthe King and himſelfe, according to the Statute ; 
and upon this the __— demurred inLaw, upontthe Information 
this caſe:came in queſt! 

the Defendant, that there was not any Law, againſt Ingroſſers known, 
what was ingroſling before the making of this Srat#te, which declares 
and deſcribes who ſhall be an Ingroſſer : Then he conſidered, if thie In; 
Broſfer deſcribed in the /»formatien, be ſuch an Ingroſler which is in- 
tended by the Sratwte, and he ſeemed that no, for he ſaid, the Ingroſ- 
ſer contained in the /»formation, is not one which bought Corn grow- 
ing in the field, nor Corn , nordead ViQualls, which are the words 
contained in the Sratwre ; but he is charged for buying of wheat meal, 


and it ſeems that that is not within the words of the .Sratete.. Alfo In- 


-groſſer intended within the Srarwte ,, ought to buy that, to ſell te 
fame againe, and ſois not the Ingrofſer in the 1»formation charged, 
and if he be not within the words ,. he ſhall not be within the puniſh- 
ment ; forir'is a penall |aw , and ſhall not be taken by equity, an4 ſo 
much the more , becauſe it inflict corporall-puniſhment upon the OF- 
fender. And thento conſider the words of the Statwte., he ſuppoſed 
that Wheat meale isnot within the words, Corn-growing, nor Corn ; 
but the queſtionis, if it be within the words, dead Vicuals : and ty 
that.he faid, that it hath been adjudged, that a Coſtermonger _ 
| | ys. 


on : And it was argued by Nzcho/s Serjeant for 
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buyes Apples to ſell againe, is not within the words (dead ViAualls 
and he faid,that Flower and Meale are things of which Viqualls are 
made, and not Vicuals themſelves. But there ought to be another 
thing done to them by the induſtry of man to make them ViAuals ; As 
ifa Biker buy Wheat, and make that” into Bread, this is out of the 
proviſion of the Law , and not aided by the Proviſo , which provides 
for Fiſb-monger , Poulter , and Butcher, which buyes ſuch things 
which concern their Facs/ty , Crafte, or Myſtery, if it be not by 
fore-ſtalling, bur this doth not extend to all rafts. But hee ſuppoſed 
that when the nature is altered, that is out of the purviewe, and is a- 
nother thing, and ſhall not be ;eplevied, notwithſtanding that Re- 
plevin lyzth of Sow and Piggs, where the Sow only was imparked, bur 
not of Leather made in Shoos. Alſo he ſeemed that the Defendant is 
not charged that he had an intent to ſell the ſame again: And if a man 


buy Corne for the proviſion of his houſe , this is out ofthe Statare, 


notwithſtanding thac it be by Ingrofling, And fo if a man buy Barley, 
and make that into Aſalt , and ſell it again in Malt: Or if a man buy 
Oates , and convert that into Oatmeale, or other Flower, and then 
ſell ir again, this is out ofthe ſtature : and if ſo it be, then upon this 
he inferred, that this is not fo much as if he had ſold that afterwards, 
when he had altered it in nature, as in making of z/heat-meale into 
ſtarch ; for inthe caſes before cyted, things bought are of another na- 
ture : Soif a man. hath-many Farms or Grounds ſowed with Co:n, and 
he ſells them to another , this is no fore-ſtalling within the fatwre, if 
it benot driving to IAarket : and he ſaith , that Regrater-is defyned 
by the fatate, to be him which buyes in one Market , and ells that 
in another A7arket within four miles, and he is an /»groſſer, and Re- 
grater alſo : So if a man buy Wheat, and makes Cakes of that ,. this is 
out of the ſtatute: Orif a Merchant buy Corn beyond Sea, and (eli 
that here, thisis-is out of the fatwte, for it ought to bz bought and 
ſold alſo within the Realm ; ſo if Corn reſerved for Rent be ſold again, 
this is out of the ſtatzte, and ſo concluded ; Firſt, thac the buying of 
Wheat-weale is not duying of Corn growing, Corn , nor dead Vicu- 
als , and thecale of that in ſtarch, is not the ſale of the ſame thing a+ 
c4in, and prayed Judgment for the Defendant. 

Dedridge Serjeant of the King, for the King, andthe Informer 
ſuppoſed the contrary , and to him it ſeemed , that there are three 
things conliderable-; upon the Statute : That is, the. Scope, the 
Letter, and the offence, and to the offence, he intended” that it is 
the offence which is contained in.the Information which is provi- 
ded to be puniſhed by the Stature, and: he ſaid that the offence. is 
confeſſed by the Demurrer: And he ſaid there were divers good 
Ewwes againſt Ingroffers before the making of this Statute : Bute 
it was not defined who was an Ingroſler , and this was.the Eyaſion 


that: 
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that fuch MalefaRtors eſcaped without puniſhment. And he laid, 


| thereare three notable Enemies to the Common Wealth, firſt Fore- 


ſtallers, ſecondly Regraters, thirdly Ingroſſers : And foreſtaller- 
is he which prevents the Sale in open markett , Ingroſſer is he 
which ingroſſeth in his hands , and Regrater is he which ſells againe , 
and he which will be an Ingroſſer , will be a Foreftaller alſo, and 
ſo of the contrary , and theſe offences make Dearth, and for that 
their gaine is called a ( wicked gaine : ) See the Statute ofy31. Ed, 
1. Raftall Foreftallers 1, And they are baſely to be eſteemed, which 
marchandiſe of Marchants, becauſe they cannot gaine unleſle at 
leaſt they lye : And this Statute hath given a livery to thoſe Ma- 
lefaors by which they may be knowne, for he bath them diſ- 
cribed and defined, and this is the ſcope of the Statate ;. thirdly 
he conſidered the Letter, and for the better intelligence of that 
he confi ered the Body and Provi/o of the Statute, and tie him- 
ſelfe to an Ingrofſer, and would not meddle with the other offencts 


. contained in the Statute , the words of which are , whatſoever per- 


ſon or perſons ſhall ingroſle or get into his or their hands by buying , 
ec. (other then by Leaſe,c+7. ) and Corne growing in the feilds, or 
any other Cerne or graine, &c. or other dead victualls whatſoever, 
ſhall be accepted, reputed, and takenan unlawfull ingroſſer, &c 
Andict hath been objected that it is a penall Statute, and for that 
ſhall nor be taken by equity , and alſo is declaratory, and for reaſon 
alſo ſhall be taken ſtritly : Burt he ſuppoſed , that admitting that 
the offender contained in the information be out of the Letter of 
the Statute, that yer he ſhall be wichinthe equity , and that the 
Statute ſhall betaken by equity, but he intended firit , what was 
within the-Letter of the Statute, for Wheat made into meale is 
Wheat, and Barley made into Malt is Barley, and ſo it is contained it 
the information, that is, that he hath bought Wheat made into 
Meal, and allowingthat Corn is viquall, then a fertiors, meal is dead 
vicuall, for it is a degree neerer to the uſe of manand to ſuſtenance; 
and by the ſame reaſon that it is not viuall, inſomuch that another 
thing ought to be made to it, before it may be uſed, by the ſame rea- 
ſon fleſh ſhall be no viRuall, for that gught to be boyled or roſted, 
which is another thing alſo before it can be uſed:and he ſaid that meal 
is the ſtaffe of ſuſtenance, and of all dearths, the dearth of Meale and 
Corne. is the moſt greateſt, and he which wants bread, wants all 
other viAualls, for all others without this breedes diſeaſes, and 
for that Corne isthe victuall of viuals, and ſo he ſuppoſed this 
remaines Corne,, and admitting that not yet it is within the words 
(dead viQualls) Alſo he intendes that the Statute ſhall be taken 
by equity , notwithſtanding it be penall , infomuch that it is for 
publicke good, as the Stature of 25. Ed. 3. of petty treaſon , con- 
| taines 
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tainesthe Maſter only : And yetif a Servant kills his Miſtris , that: 


ſhall betaken within the Sratzre: And ſo if the Servant kills his Ma- 
ſter after thavhe is departed out of his ſervice , upon malice concei- 
ved during thetime that he was in his ſervice, this ſhall be alſo with- 
inthe Statute, and yet is not within the words of the ftarnte, and 
ſo of the ſtatates of 1 3. and 27, Blix. of fraud upon taking byequity, 
and yetall theſe fatwtes are penall: But infomuch that they are 
made for the publicke good , and for puniſhment of offences which 
tend to the contrary, they fhall be out of the generall rule; But 
he intended that the ſame thing which was bought was ſold apaine, 
for it is confeſſed by the information , that he hath ſold Mea'e , and 


it was not the thing that was firſt bought, and if it were ſuſtenance 


before that the water was put to it, the putting of water to it 
doth not make alteration, and is contained in the information, 
that the Defendant ſold the ſame meale that he had bought by the 
name of Starch, and this is confeſſed by the Demurrer, and by that 
if meale be viQuall , then he hath ſold meale viuall by the name of 
Starch , and to the objeRion, rhat it is not the ſame thing, inſfomuch 
that the Replevin doth not lie, for the memle after that is made in 


Starch, he faith Replevin doth notlie for the Corne it ſeife if it be 


not in bags, andif the meale were in bags, notwithſtanding that 
water were put tO it, yet Replevin lies, and it is reaſon that 
this ſhall have a large and beneficiall conſtruction, infomuch as it ap= 
peres by the preamble, that this is made againſt the Catterpillers 
of the Common Wealth : Ard to the objeftion that the Statute is 
Declaratory, and for that it ſhall nor be tiken by equity, if thisrule 
ſhall ve obſerved, then-all the queſtions in the Coure of Wards, 
and in Butler and Bakers Caſe 3. Coke they have been in vaine. And 
yet it appeates that equity was there taken for equity : But in theſe 


caſes the expofition may be beſides, but not contrary to the words, 


and alſo he-intended that the Proeviſe expounds the Body of the 
ſtatute, and by the Proviſo it. appeares, that the buying of bar- 
ley and converting it into Malt, and the Sale -of that afterwards, 
and the buying of Oates and the converting of that. into Oate-Meale, 
and the ſale of that afterwards ſhould be within the Sratare, if it 
had'/not been excepted by the Provi/o; and yet there is analteration 
of the thing which is bought : And if a man buy Barley by foreſtal- 
ling, and make thatiin Malt, and then ſell that againe, this is- within 


the Statate, and there is no difference betwixt this Caſe and Malr,. 
for the Barley is put into water and dryed apaine, and fo it is here, 


the Meale is put in water and dryed againe, and yet that is within 


the Statere :- And the manner and nature of offence, every one- 
which hath a Houſhold and Family knowes , for the fineſt Wheate 


Meale-makes ſuſtenance for the Maſter of the Family, and che _ 
makes . 
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makes ſeverall forts for the reſidue of the Family , and the Brann 
makes Bread for Horſes ; ſo that the vertue of that is, that it feeds 
boch Man and Beaſt, and all this is prevented by making that new 
deviſed vanity,and the quantity of Wheat which is imployed is incre- 
dible, and may feed many, and if the makers of that have gained 
the name of an occupation, this 1s worſe, for this furthers vanity , and. 
takes away the ſuſtenance of many , and inhanceth the price of 
Wheate, and is ſo new aninvention that there is not a Latine word 
for it, and ſo he concluded that heis an Offender , and within the 
ſcope of the letter of the Law , and that the Preamble and Provife 


- hath been ſo expounded, and that as to meane occupations, as Tan-: 


ners and ſuch like which bought Hydes and fold them again, and 
he ſaid. that they did chem further for the uſe of man, and made 
that more apt and fit for uſe , and without that a man could not uſe. 
them , butin- this Caſe the Starch-makers further the abufe , and 
prayed:-Judgment for the King, and forthe Informer. 

And at another day this caſe was argued again by Hazghton for 
the Defendant , that the Fatxte is penall for forfeyture of Goods, 
as for coporall puniſhm@nt , and for that it ſhall not be taken by 
Equity , nor by interpretation, but ftrily according to the Letter, 
as in Reniger and Fogaſſas caſe, Commentaries 18. By Pollard, it.isa 
principall in Law , that a penall fatzte ſhall not be taken by Equity, 
as in the ffatute of Weſtminſter 1. chapter 35. Gives an attaintin reall 
ation, and notwichſtanding that perjury. be an offence againſt both 
the Tables, and in attaint it is of neceſlity that ir be perjury in the 
petty Jury, and yet this doth not extend to perſonall Actions, 5 
Ed. 3.6. 34 Ed.4.7.1 Ed. 3.6. Gives attaint-as well for Damages 
exceſſive, as for the principall , and this ſhall be taken ſtrictly , alſo 
as it is ſayd by Fineva, 14 H. 7. 14:4. and in 27 H.6. 8. Generall - 
penall Sratzts ſhall be limiced to certaine times as the ſtatute of Weſft- 
mixſter 2. chapt. 11, Which gives power to Auditors which finde ac- 
countants in Arrerages, te commit them to priſon, but it ought nor 
to be forthwith , and this for the favour of the Defendants , and 
this'is the reaſon alſo of the Judgment in Fogaſſas Caſe by the ſtatute 
of Agreements , that every agreement ſhall be caken within the” fa- 
tate, and fo the Statute of 23 H, 6. Provides that the Sheriff ſhia}l 
not {let out his County, and 2o H.7. 21. Ic is agreed that the 
letting out of a Hundred is not within the Srature, and it is alſo a- 
greed in Partriages caſe,Com. 87. that the ſtkatute of 32 H. $8. of buy- 
ing of Tithes, ſhall not be taken by Equity, and the reaſon is there 
given, inſomuch that it is a penail Law, and if it be ſo that the ff 
r#te ſhall not be taken by Equity he conſidered if it be within the 
words, and to that he intended that it is not Corne which is 
bought, for it is changed inte another thing), .and allo it is noe 


» 4 dead 
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dead Viauall, for it is not Viuall till another thing is made ofic, 


alſo the ſame rhing that was bonght oughr'to be ſole again, or other- 
wiſe it ſhall not be within the Words of the ſtatute, and by conſe- 
quence out of the penalty , asif a man buy Corn, and make that 
into Meale , Bread , or Puddings, this is not within the fat#te ,fo 
the buying of Apples and ſelling of themagain, it is no viQualls 
withinthe fatute , ſo Butcher which buyes. Cattel}, and thoſe kill 
and ſells again is not within the fatste,. and he ſayesthat Starch is 
s00d Food when it is dry again, which proves that this is another 
thinp then the Meale which was bought , and ſo -out of the Letter 
of the ffatute, and to the Proviſe which excepts Barley that is 
bought and made in Malt, and Oates, made in Oate-Meale and 
fold agam , it ſeems that this is an idle Prov5/o and ſurpluſage', as in 
Porters Caſe, 1 Coke 24-6. in the ſtatute of 27 H. 8 Proviſo to except 
00d uſes out of the /tat#te , inables mento deviſe to ſuch uſes, and 
ſo the ftatute of 5 Ed. 6.chapter 16. the Body of which extends only 
to Offices, Covenant, Adminiſtration of Juftice , or the Revenue 
of the King, as Receiver, Controller, &c. And yet a Keeper ofa 
Park is excepted out ofthis ,more for the ſatisfaQtion of the ignorant 
Burgeſles then for any neceſlity , and fo he concluded and prayed 
judgment for the Defendant. | 

Montague Serjeant of the King , for the King and for: the Infor» 
mer argued to the contrary, that as to the objeQion that Coſter- 
mongers are not within the fatate he ſayth, that that is a thing 
of Delicacy , and not vicualls within the farxre , but he fayth ic 
was adjudged inthe Exchequer, that the buying of Meale and the 


ſelling of that again was within this farzre,, and in this caſe the In- | 


formation is that the Defendant had bought Meale and ſold the ſame 
again by the name of Starch , which is confeſſed by the Demurrer , 
and for the expoſition of the Fatute, he conſidered the miſcheife 
before the making of that , the remedy which is provided by the fta- 
tute , and the Office of a good Judge, that is to advance the remedy 
and ſuppreſle the miſcheife , and he intended that this was puniſh- 
able by the Common Law in, another, forme , as Waſte , notwith- 
 ftanding as Adtion doth not ly, yet Prohibition lyes at the Common 
Law ;, and by the ſtatate of 27 Ed. 3. Juſtices in Oyre, ought to in» 
quire of all greivances and oppreſlions co the People, and there can- 
not be greater greivance or opprefſion then that is which deprives 
them of their food ,, and for that , he is called the -Opprefler of the 
Poore, ard Fletacalls him Woolfe which ougbtto-be hunted from 
place to place, and 43 Afiſe. was puniſhed by Fine and Ran- 
fome , and yet then the offence was tincertain , but now ir is mace 
certain by defining it by this farxte, ſo that this is a ſtatute of Defini- 
tion only , and the ftatwre of 31, Ed. 1. inflits the puniſhment , and 
my RY | _ 
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to the 0bjeRion , that it is notthe ſame ching which is fold , which 
was bought, he ſaid. is the ſame 1n intent, for it produceth the ſame 
miſcheife. | Ns | 

Secondly , It is the ſame ſubſtance, and the ſame forme, that is 
the formall ſubſtance which gives the beingi, but not an accedentalf 
forme, and he faith, that if a man' have Corne, and another by 


wrong takesit from him-, and doth convert it into Meale , he may 
- take that back again; otherwiſe of Iron made into an Anvill, but trees 


made into Timber. and p'ate altered in faſhion, may be taken back 
again, otherwiſe if it be converted into Coyne, and ſo upon. the 
Statute of 21 H. 8. If a Servant fells the Goods of his Maſter, and 
ſteal the Money, that is out of the Srarwte, but if the Servant carry 


» Corne to the Mill, and this is converted into Meale, and then the Ser- 


vant ſteales it, this is within the fatzte, for this is the ſame thing, 28 
H. 8, A man pleads ( he appearing ſeiſed to the ſame uſe ) it ſhall not 
be-intended the ſatne, but ſuch uſes, and Browning and Breſtons caſe 
in the-Cem. .. A manis bound to pay twenty pound at * Michaelmas,, 
andalſo afterwards to pay twetity pound at the ſame-Feaſt, and that - 
was intended the ſame Feaſt in another. year, and not in the ſame 
year, ſo thatthe word (ſame ) ſhall not be ſo preciſely taken, but 
as Patent of the King for making of a thing, cf which a man hath - 
as Heftings hath a Patent for making of Fr;/ado only, as a Nhing-gew? 
ly invented by him, but infomuch that this varyes only in the form ' 
of making of that , andnotin ſubſtance, the Patent was adjudged 
voyd, ſoa Patent made-to a Cutler for Gilding, inſomuch thac 
this varies only in forme, this was not allowed to be a tiew invention, 
ſo a Patent made to fobn/ox for new caſting of Lead, inſomuch thar 
that varies only in forme , and not in ſubſtance , this agreed with 
the ancient,this was alſo void,and if the ſtarch made be another thing 
then the Meale which was bought, thenit ought to be. another in 
nature and-quality., but this is not , for ſtarch is aſed for ViRuall 
in Spayzeand other Countries, as Ryce is uſed, ſee 46, Aſſiſe'8. 
27.and he intended that the Proviſo made that, cleer 3nd without 
queſtion, for there cannot be a difference riiade between that and 
Malt, andif Malt had not been within the Body of the AR, this 
would not be exempted by ſpeciall Proviſo, and ſo the ſtatute of 
25-H.8. chapter 2. for tranſpottation of ViQuall in 1Trelaxd, except 
Meale , which proves'alſo that Meale is included within the words, 
dead Vitualls, and which hath beeh within the Body ofthe flatzte 
if it had not been excepted, and ro the ObjeRion that it is penal 

Eaw , and for that ſhall have ſtri& oppoſition , and not by equity, 

but he ſaith that this rule failes as to the intereſt of the Common- 

Wealctr;;.that.is, when the Common-Wealth is intervenient ; and 


£-> 
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to the QbjeQion that this is a thing invented” after the making of 
che fatnte;, he anſwered that', with the caſe of Sainer-?ohn; 5 Coke 
71.6. Which inhibics Hand-Guns, andit is there adjadged that Dags 
and Stone-Bowes , which are of later Invention ſhall be within 'the 
fatnte for they are their-invention, and their form of the things 
which are inhibited , and ſo Yerxoxs caſe, 4 Coke, if he to whoſe uſe 
infeotis bis Son and Heir, this-ſhall be'raken- within' che ature of 
Harlebridge , and yer he to whoſe uſe cannot make '#-Feoffment ;, 
nor uſes were not, known till many yeares after the making*of this 
Fatute , and Baker furthers the Meale for the uſe of man ,-and for 


that he may ſell ir in Bread without any puniſhmanne ,7 and then he - 


yd itwas the Office of a good Judge to ſupprefle the mifcheife, 
_ andeo advance the remedy as the Lord Anderſon ſayth in' Brownes 
Cuſe; 3- Coke: And iſo he concluded and prayed Judgment for the 
King and the Informer, And note that this caſe was ſolemnly*argued 
by all the Juſtices of this Court , and it was adjudged, that this 
was ingrolling within che ftarnte by Warburton ,. Foſter, and Winch. 
Bur phe Zord Coke agrued the comrary.,- Walmeſley ' being abſent 
that iTearme,: 4 31 BE £1] £3 BY. oil DO UNPLICE, Hts 7 Ha 
'  Theſxmequeſtion was arguedthe'ifame'Tearmein the Exchequer 
upon an Information there exhibited by one Cons an Informer, and 
it was there argued by Hitchrothe of Lincolnes Tnnefor the Defendunt; 
and he argued chat the Starch} was not the fame thing which was 
bought. ,;.no more thenif it had beerr made in'Bread , and he cyted 
the:Bookedf 5 H:7F. 15. 16. Wheteit is agreed that if a man takes 
Barley and'makes Malr' of that, -that he from whom it was taken , 
could not.take the Male, for that, that there the thing is altered 
in another nature, and he intended that the Starch is not the ſame 
in number: nor quality/;/but he agreed, that if wheat be only 
grownd;: that this norwithſtanding'ts within the Statute, but if it be 
madeinto Bread, - then'ſold , it is'not within the'Stature ,- for theft 
ir is another Body , and other things added to it, and the forme is 
alſo altered', and che forme givesthe being and the name, and if 
Water be turned into Wine ,/ it isno Water, though it be by mira- 
cle; ſoifa Parfon bemmade Bifhop), he is nor the ſame perſon, for 
Honours change Manners, -and this is his reafon that the Writ ſhall 
abate, for it is newly created}, as of nothing; 7 He 6.15.22, 2, 
Bre. 93.6.2 R.3. 20, Alſo the Statute of 21 H. 8. Which provides 
chatthe-party from whom any Goods are ſtoine , after that the 
Felon'is indicted, ſhall-h#ve' teſtittition of the ſame goods, but if 
Corn be ffolne , 'and'cdnvertedinto Meale, | the Owner ſhall not 
have reſticurion,; 'forit'is notthe fame which. was ſtolne, bur if 
Plate be ſtolne' and altered in other forme, yer the owner ſhall 
bave refticution of that as — was adjudged for the King, 


115 


Podilge.. 


Croſſe againſt Weſtwood. PartTT. 


40. Eliz. But where reſtitutionupon a Writ of Errour , where the 
Judgment is the ſame thing ſhal'be reſtored, that if yet tearm be ſold 
by fiers facias, and afterthe Judgment is reverſed by Errour,he ſhall 
not be reſtored to the Tearm bur ſhall have the money for which ir 
is ſold, alſo he faich it is not the ſame in number and ſabſtance,for the 
x thing was corrupt,and-the corruption ofthat was the beginning of 


the new, and the Whearte is the matter of which, and alſo Water is, 


and fire and the heat ofthe Sun, and after that it is made in Starch, 
ic will not be diſſolved and made into vicuall, no more then Bread, 
and the worſt Wheat will make the beſt ſtarch, alſo he intended, 
that it is no&.in the ſame condition norfimilitude , alſo he objeed 
that ( Ligamen ) which is the word contained in the Count ;. is no 
Latine word at all, but ( Legumen ) is the latine word, and that is 
latine for Pie, and that not being/ any latine word., the. engliſh 
which is added will not help it, and fo he coutladed and prayed 
Judgment for the Defendaut. 

| Deals te Kings Serjeant for the King and for the Informer , 
argned .that. the ' ſtarch- is the ſame» ( Al»wers ).in number; qua= 
lity, and ſubſtance , not inlikeneſſe , and that the ftatste, is no law: 
of explanation but of, difixitiox of three-ſeveralls, which make dearth 
without want, and the fore-ſtalling prevented'the puniſhment 
of Law before the making of thx Statute; but now theſe are inſe- 
yerall degrees, that is foreſtalling is commonly ingroſſing and re- 
grating.,. and Ingroſler is alwayes Regrator, and thac the Defendant: 
inthis caſe is Ingroſſer of ViAualls , that is- viqualls- which is che 
ſtaffe of mans health , and the want of chat. is more greivous then 


_ the want ofall other things,and the dearth of that is the mo'i pinch- 


ing dearth which may be, and the gain of that is a baſe gain, and 
they which baſely buy of Merchants chat they may Rraightways ſell 
not any thing unleſs they may get-great gains or fave in the meaſure 

& theyare called Regrators,as Grators of the faces of the People;and. 
if this Srat#re had been executed, this had prevented many Dearths, 
and to the objection, that it is a'penall Law, and for that ſhall be 
taken ſtritly, and there is a generall rule,, and as true as it is ge- 
nerall., but it is true if it be nor within che exception, that is, if. 
publick good doth. not. intervene, and here ic concerns the. (ommon- 
VVealth, as much as the lives of men, - and many ocher penall. 
Statutes have been taken by Equity, as.the Statate. which makes 
that to be petty Treaſox.if the Servant kill his Maſter , and 5» the 1 9: 


Bi. 6, Itis agreed that if the Seryant after he is departed out of the 


ſervice of his Maſter kill him upon any. malice conceived: during the 
time that he was in his Service, this ſhall be raken within the Equity: 
of the ftatute , and ſo the ftatnte of 33 H.8, Was . made nrvablcky > 
againſt Hagd-Guns and Daggs, are taken to be within the Equity 

of 
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of that, notwithſtanding that they were iinventedafter the making 
of that Ftatwte:, and were not'known at the tinie of che making of 
that , for they are the ſame iniintention, as it is reſolved in Srreches 
Caſe, in Coke 71. &. And to the words of the Statate (who $hall ſell 
theſame) it intends that ſtarch is the ſame in all , bur only in ſinili- 
tude ;for a thing which is of the ſame ſimilitude is not the fame, bur 
like the ſame {for no like is the ſame.) ' Alſo he intended that it isthe 


- fame both in number andform , and he agreed (that forme gave the 
being ) for thatis not the accidentall as here it is , but it is the ſub- 


ſtantiall forme , and every one knows'that Meale of Wheat , is the 
ſame as Pepper beaten ina Morter, and Pepper and all other Spices, ſo 


thariit is the ſame in number, exiftence;, ſubſtance, and eſſence,” and | 


he intended alſo the fame inintention, for Meale is Viualf; and'is 
dead ViQuall; be it Corne or Meale ; and Corn grownd, and madein 
Meale, - then fold, yet that remains dead Victuall, and Meale is 
the ſame dead Vicuall, though that it be not the ſame Corne + and to 
prove that Cornis Victuall, he cyted' the Statute of 25 Edw. 3.5: 

= Stat\\Chap. 7. Which ptovides that no Forreſter shall make 'anyga- 
thering ot Vidualsby colour of their Office; and/heeintended, that 


Corne was within-this fatute,-and fo alſo'of the farate of the 3.7. 


and Af. Chap, 1 5,-Raſtal, Univerſities which' provides,” that co the 
Purveyor, Bargainor for any Victualswithin's miles-of any of the U= 
niverſiies of Qxf#r4 Or Cambridg, where Grain and Viaualt are joy- 
ned togethee. - -: Daptt $18 ST1T 17200 36077 LIED ent 'tc9 130, 
- So the Stratwte.of 25H. $. Chap. 2 abridged by Raſftall, Vieual, 
15- which inhibits the tranſportation of ViAuall,'if it be not of Zeal 
and Batter into Trelaxd, by whichiit appears'that Meals is dead Vis 


Aualls : And he ſaid, that Vituals is that which refresheth men, and- 
ViRuallsare thofethings, which to the uſe of eating'and drinking are - 


neceſſary. So that Meale is the ſame in number, though that the 
Corne were tutned into Afeale,” And he cyted Peacock” and Reynolds 
Caferobe adjndged 42 E{;z, That if a man buy Comer-mnd 

vert that into Meale, and ſo ſell it, it is withinthis Srarure: And hee 


faid, thatif a man be made a Knight, hanging his a4Rion; that this 
Shall abate his action, bur yet he remains the ſame perſon , but his- 
name is changed), : wich is:the cauſe of the'abatement of his.aQion,. 
7 H.6. 15. Alſo the Deſongas is concluded by his demurrer upon 


the /nfoymation, to ſay thatir is nottlit ſame thing , for this"is 'cons 


feſſed by the Demurrer'; and though that the name-be changed, this 


is not materia}l , if the nce be the ſame; and heagreed,, _ 
Baker which buys Wheat, und makes it into Bfead,, is not within t 


Statate, forhefurthersthartothe uſe of man ,. as a Curryer makes - 
the Leather more firund:aptfor uſe; butſo doth not/he which makes 


itinto ſtarch ,_ for he fathers the abuſe ; for itis-nolawfull Ocenpa- 
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tion, but.idle and;frizolousfyrtherance of vanity of men... And inn 35. 
HA... 1fa man enter into.the Land of another man, and cut Trees, 
and that ſquare, and make into Boards, yet if the Owner enter , hee 
may take them :'But if ic be made igtoa Houle., otherwiſe it is, for 
there ic is mingled with other things, asit.is. 5 H. 7.15, 16. So Iron 
mace in Anvil ; Bus of Leather made in Shooes otherwiſe it is , inſo- 
much hat it is,mingled with other things, 12 H. 8. 11.4. Adead 
Stag is nog. a Stag, hut. is. certain dead. thing, and fleſh. As a man 
deadis not a man ; but agreed the Book of H.7. 15. and 16. That 
Corne conyerted into Meale cannot be reſtored , nor reprized , no 
Morne: that if it remains in Corne, if it be not in PBaggs ; And hee 

ſaid , thatuponthe Statute of Merten, the Re-diſſeifin after the Re- 

cOyay 18/ 4/i/e7if the ame Diſſeiſor makes Re-diſſeifin, the -Sheriffe 

may. .examine'that, &c. And. it isagreed in-27 H: 6;: That if Tenanc 

ingayle;be difſciſed; and recover in afliſe, and is put in poſſeſſion, and 

after his Eſtate is altered, and he become Tenant ip .tayle after poſli- 

bility of Klue excin, and thenithe Diſſeiſor makes Re-diſſeifin, .thac 

this.is aided.by rhe. //ate-,7not: thar it is) alteration of the ſtate ;- 
And allo:he faith, igappears more fully by:the Ptoyiſo, by which ic is 

provided. , that-Barley, turned into. ſglt, and Oater turned intg,Oat- 

meale, if i be by Ingrofling, it is within .the.purvicy of the farwte. So 

uit be by way of Fore-ſtalling ; orif they ſell gs before that 

rhey are converted; ſhall be'Regrators; And to:the ObjeQios, that 0- 

ther things; that is, Water and Fire are added to that, be! faith thar 

noneoftheur remains ; for the Ere dryesthewater,,, and the fire al- 

ſo goeth out, and {0 he conctudedand;prayed Judgment forthe King, 

and ghe Informer; ang it was adjourned, | ol ee fn 


| 
| 
! 
| 
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"RET N Bower againſt Infant which makes;default upon; the grand (ape 

rerurned,,and agreed by all the Juſtices, that, Jagmeve ſhali be gi- 
ven upon the,Defaulc, for the Infant ſhall not bave his age, and ſoit 
was adjudggapon a Weitof Error, - -:.  SEf262 1 14, 

eif 2:4 notien ome 507 polkitgd ail 1248 10% OTE @: 1144, 

:012: Charnock.againſt Currey, Adminiſtrator. of Aer. 
SM 95D 225, n'3 5 ihr LIES C4. 2 

; Pier upon an Obligation againſt the Defendant, as Adminiſtrator 
— rt a aboye,, he pleads Judgment had againſt bim in-anaGibn of debr, 
and overthac hach not co ſatisfie; towhichahe P/4inriff replies, that 
| this Judgment.was for penalty ;;and.:thbrcondivion- yrab For 2 leſſer 
ſum ;and har: the Plaintiff inthe fiſtaonhad:necepred, bis duc 
debt,and had promiſed to acknowledg fazisfaRion of the Judgement 
at the requeſt of the:Defexdant, and at hisicharges: and the Admini- 
HM ſtrator 


Part I]. " .Charnock againli Cnrreg. 


ftrator which was the Defendant , did not make requeſt upon fraud 
and Covin, to avoid the P/aintiffs aftion': Upon which the Defen- 
dant hath: demurred , .and fo confeſſeth the matter of the Plea. Bur 
Fefter ſeemed that the P/aiztifought to aver , that the Plaintiff in 
the firſt a&ſon hath offered ro acknowledg fatisfaRion, and that 0- 
therwiſe he ſhoyld be pur to his ation upontthe Caſe; ut" Coke al 
Warberten intended that the R ephication is.very.. good without, ſugh 
_  averment ; for it ſhall be intended, that the P/ainrf willperforth his 
promiſe : But further, this Demurrer which was only. for -part.,, was 
alſo for another part, an Iſſue joyned,for the other-part,” which! was 
ro berryed by the Country ; and which.ſhall be eryed of che Iſſue; or 
of the Demurrer, was the queſtion , and, ir. was agreed hy, chem all, 
that the Ifſue, or Pemuriee ſhall be firſt at-the..diſcretion- of the 
Courr, ſee 11 H. 4. 5. 38. E4..3.- mY | | 
Commiſſion is granted to the Councel in ales, of which the Pre- 
fdent, V ice-preſident, Or Cheife Juſtice to be one; And the queſtion 
was, if they might, make. a Deputy, .and it was agreed that a delegate 
power could not be delegated, bur they might make an Officer to rake 
a0-accompt in any ſucha&., - rs A 
Note that a Caveat was-entred with a Biſhop , that he ſhould not 
admit any wichout giving notice, that the admiſſion, this notwith- 
ſtandings good z burif he,.admit;one which hath-no-right , hes a dir 
ſtyrber, bur otherwiſe thie.Caveat doth nothing, bur only to make 
the Biſhdp carefullwhat perſon he admits, © | ten cn 
Foſter Juſtice ſeemed, that if the Ordinary now aſter the #atate of 
21 H. $. grants adminiſtration £0,0ne which is next of Blood, that he 
cannot. repeale it;;; but Coke cheife Juſtice ſeemed the contrary, and 
that he incorced the penalty of the Zatmzte only;.. Andif an iAnmini- 
{tration be granted to one: which is next of Blood, upon which the 
firſt Adminiitrator brings an ation of debt,& hariging that,npon ſug» 


geftion that the firſt Admingtration is void , another Adminiitrition - 


is granted; and it ſeems that this ſecond Adminiſtration granted upon 
this ſuggeſtion shall be repealed fromahe firſt, though it be general}, 
and without any. recitall of jf+. Bur if the ſecond_bedeclaredjby ſen- 
rencetobe void. from the beginning, thenthe firſt remains pogd.. 

Acion upon the Caſe was brought for theſe words, that is, thos 
haſt killed 1. $. Aftdit:ſeems that the aRion doth nor lye , for a man 
may kill another in execution, and as Miniſter of Juſtice, or in;'Warr, 
in which: things killing 15guſtifiable-. (3502 io 1569 | 
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Michaelmaſi 161. 9, Jacobi, 7 the Common Fenth : 
George Barney againſ# Thomas Hardingham. 


N Treſpaſſe for breaking the Houſe, and taking of a Cowe, the 
4 Defendant pleades that the King and all choſe whoſe Eſtates he 
+hath:in'the hundred, have had Turne, and at the Court held 
ſucha day ir waspreſented , that the Plaintiff hath incroached upon 
the high Way, for which he was amerced, and the amercement 
wuutrmedby ws Juſtices of peace , according to the Cuſtome 
of the Tuthe aforeſaid: And''that he being Bayliff of the hundred, 
by vertue of a Warrant to him in due manner made and directed , 
hath entred'the ſaid houſe, and taken the ſaid Coweffor diſtreſle, 
for the ſaid amercement , "and carrying it away , which is the ſame 
Treſpaſſe , and ſo demands Judgement , upon which Plea the Plin- 
rift: Demurred : And by Haxghton Serjeant for the Plaintiff, the © 
Pleain Barris riot /good,and firſt he conceived that'it was not good?'ſi- 
ſomuch that the King bath made his Preſcription by whoſe Eſtate, 
and he intended that he could not make his Preſcription'by whoſe 
Eſtate, inſomuch that this lies in grant, as it is T2, H.7.15:where 
it is agreed thar by:nothing which lieth -in grant, a man'fnay Pre> 
ſcribe +, by whoſe Eſtare...) Alſo- the! Plea is that the King wis fei- 
ſed in his Demeſne as of Fee, whete it ought'to be in Fee' Ohly , in- 


 ſominch'that'iris a+ thing: only in- Juriſdiction or- Signiory and nor 


Manurable, asin'8. H. 7. - 7. 4.4 30. affiſl- Inan Adtion 
of Debt upon Reſervation made upon Leaſe of -a Mannor and* hiin- 
dred, it is agreed that the hundred-1s not'in Demeſne nor Manufable: 
Alfo the Plea/is nor -£00d-, inſomuch thar'it is not-Pleaded ,: before 
whom the Turne ſhall be held : And allwaies when a man claimes 
a Court by Patent, he ought to ſhew- before whom his Court 
ſhall be held, otherwiſe it ſhall not be good, ſo of Conuſance of 
Pleas, otherwiſeit is if ic bein a Turne, forthat ſhall be intended 
a certaine ancient Court. See 44. Ed5.19.1.H.'4.6. 6. H. 4. 1. 
Alſo.the Srtarure of Magua Chara, chap: 35. requires that it ſhould 
be held in thie accuſtomed place, and ſoit ought to be alledged, or 
otherwiſe it js againſt che Srarxre ,and for that it fhall not be good , 
for it is of the nature of Sheriffs. Turne and derived out of rhat : 
See the book of Entries in Replevin 2. Alſo the Statute of Magna 
Charta, chap. 14 appoints that the officers (ball be the Sheriffe, 
and this is not pleaded but generally by two Juſtices of Peace upon 
their Oath : And alſo it is not pleaded to what Sum the amercement 
was made. Alſo it is pleaded that he being a Bayliffe of the Hundred, 
by vertue of a Warrant to himin due manner direfted and _ 
| at 


Part II. Barney againſt Hardinghant. 


hathraken thediſtreſſe,-and doth not plead the Warrant certainly 
nor: the place where it.was made, And for that the Plea is not good: 
Alſo he pleades that he took and led away the Cowe, in name of 
diſtreſſe, and he ought to ſay that he rook it and impounded it , for 
that ( he tooke it and carried it away, ) _—_ that he tooke it 
to his owne uſe, 9. Ed. 4. 2. 20. Ed. 4. 6. And ſo he concluded that 
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the Barr is not good , and praied Judgement for the Plaintiff : And. 


Barker { Serjeant for the Defendant ) conceived that the Preſcrip- 
tionfor the Hundred (by which'the Eſtate ) was very good, and for 
that, See12. H. 7-17. 4.8. H. 7, 13, H. 7. Alſo he intended 
that the:title co the Court is very good, notwithſtandiug that it is 
expreſſed, before that it ſhall be held , inſomuch that the Law takes 
notice of the Turne of the Sheriffe, and that he is. Judge of thac , 
and that the Affirance is very good, inſomuch that this is according 
to the Cuſtome of the Turne aforeſaid: And the Warrant of the 
Bayli:te is very well pleaded , and more is pleaded then need, for it 


Barker. 


Barr n0t g00d. 


is the duty an appertaineth to bis office to gather the amercements, | 


and be might do that without Warrant by force of his office : Bur 
if it be upon plaint berween party and party; otherwiſe it is and for 
that ſee the book of Entries 553. And alſo the.charge in the Aion 
is for chat, that he rook and carried away, and of that he- made 
Juſtification, and he cannot Plead otherwiſe, and to the - (.whoſe 
Eſtate, &c.) That.a man cannot-Preſcribeto have a thing by (whoſe 


Eſtate ) which liethmeerely in grant, without ſhewing of a Deed , - 


yet when that is appurtenant to another thing, as. here the Court 
1s to a Hundred, it may very well that do, and 33. 'H. 8,:B. Leete, 
when che penalty is Preſented by the Jury it ſelfe, there needs nor 
any affirance : And fo he concluded that the Plea in Barr is very good, 
and praied Judgement upon that for the Defendant: And (ke cheife 
Tuſtice ſaid, that Turne of the Sheriffe is derived of Turner, which 
ſignifies to ride a Circuit, and ſo of that is derived Turner, and of 
that the Turne ofthe Sheriffe , and of this is derived the Hundred , 
and from this the Leete : And it ſeemes to him, that he ought ro 
plead, before that the Court ſball be held , infomuch that iris againſt 


Right, and ſo it was adjourned. 
Michae:mas 1611. 9. Jacobi, in the- Common Bepch. 
Hill again Upchurch. 


> £ 


OTE. that Coke cheife Juſtice faith, thar-ic was adjudged in 


27, of Eliz.. For the Mannor of Northhall in the County of. 


Eſſex chat admicting that a Copy-hold may be Intajled by the Sra- 
e#te , that then Cuſtome that a ſurrender shall be a Barr or difcon- 
/ tinuance 


Copy-bold in» 
. tailed, 
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Brandons Caſe, | Part I | 


tinuance of ſuch Eſtate tayl is good , for as well as the Eſtate may 
e , 


becreated by Cuftome , as w 
Surrender by Cuftome. 
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& Statute, 


SUMMONS IN. 
Dower 


Patent of 4 
Fudge of the 
Common bench. 


it may-be Barred or difcontinuedby 


Brandons Caſe. 


T OTE ifa Mannor or other ſfipniory be extended upon a $:a- 
N t#te;, and a Ward falls which 15a ſufficient value to make fatis- 
faction of the Extent., yetthis ſhall not be any 1atisfaRion in ten» 
der to ſatisfaction: Inſomuch that this is only the. fruit of Tenure, * 
and not like to cutting of Trees, nor to- digging of Cole or other 
Ore: | Andiſo.Cokg cheife Juſtice , that it hath been adjudped, and 
with this agreed the booke of 21. Ed. 3. 1. | C 

"The manner to make Summons in Dower, if the Land lieth in one - 
County., and the Church in another County : Then upon the 
Statnte the Sheriffe ougbe come to the next Church, though it be in 
another County , and there make Proclamation, asthe Auditors in 
Accompt ought ra commit the Accomptants found in arrerages to 
the next Gaole, and there ought to be commicted though that they 
are in another County. | FE ioghn's? 

The words of a Patent ofa Judge of the Common Bench are as 
follows, that. is toſay , James bythe grace of God, &c. Know that 
we haye conſtituted Hamphrey. Winch: Serjeant at Law , one of 
our Juſtices. of the. Cominon Bench, during our good pleaſure , 
with all and ſinguler Vales arid Fees, co the ſame office belonging 


and appercaning, In Witneſle of which , &c. 


_ Michae/maſſe 1611 9. Jacobt. in the Common Bench. 
Jacob againff 'Stilo. Sowgate. 


AfBon upon the TN 3 Action upon the Caſe for ſlanderous words : The declarati- 
caſe for ſander Aon was, that the Defendant ſaid of the aforeſaid Plaintiff, that he 


Haughton. 


is perjured, to whick the Defendant pleads, that the Plaintiff ano. 
ther time hath brought an ARtion inthe Kings Bench againſt the ſame 
Defendant for that , that he the ſaid Plaintiff was perjured , and 
had cozened Fobx Sowgate , and that the Defendant had pleaded to 
all beſides theſe words, ( Thou art perjured) not guilty, and to 
the words ( thou art perjured ) he Juſtifies that the Plaintiff was 
perjured in making an Affidavit in the Star-chamber, and this Iſſue 
was Joyned, and-it was found: for the Defendant , bur it. was nor” 
 Pleaded that any Judgement was given upon it, And Havghtox Ser- 
jeant for the-Plaintiff, which had. Demurred upon' the Defendants 
Plea. : Argued that the Plea is inſufficient, forif it ſhall be- inten- 
| | | ded 
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ded by.that , that the. Plaintiffwas afore times -barred, if it be in 2 
. reall Action, it ought to beaverred, that it is for the ſame Land; 

and if it be in a perſonall Aion it ought to be averred that it is the 
ſame Debt or Treſpaſſe , and ifir be pleaded by way of Juſtification, 
then he ought to have averred alſo, that the Plaintiff hath taken 
a falſe and untrue Oath, upon which Iſſue might have been taken : 
But here nothing is pleaded but the Record, and nothing averred 
( in Fafo ) So thar the Iflue cannot be taken upon it, for the plea- 
ding isonly of Record, and that the Defendant for the cauſe afore- 
ſaid in the Record aforeſaid mentioned, ſpoke the _p words, and_ 
this is not good , for there is not containedariy caufe of Juſtificati- 
on, as in Yuare z/mpedit, in the 15- and 16 H. 6. The Defendant. 
pleads that he was Incumbent by the cauſe aforeſaid (and without 
that : ) But this was no good Plea, for he- ought to plead his Title 
ſpecially ., And alſo ir is not pleaded as £foppel/:, forthen he ought 
co have relied upon that preciſely, as. 35. H. 6. in Replevin the a- 
vowant relies upon diſcent, 30. afſiſ. 32.'2. H, 7.9; Alſo :Eftoppell 
it cannot be, inſomuch that Judgement was nor given in the firſt 
Aion ; Alſo it is not pleaded as Eftoppell for 'the Plea is concluded 
Jadgement if Aftion, where he ought to have relied upon the Eftop- 
pell, and peradventure alſo. the- Triall was voyd. by .unawarding of 
Venire Facias , or other Error; So that without Judgement ir can 
be no Eſtoppell, and ſo he concluded and praied Judgement for 
the Plaintiff. Barker Serjeant argued for the Defendant , that the 
Declaration is very good, and notwithſtanding that the words are 
senerall; that is, he is perjured, yet this may be ſupplyed very 
well by the ( Innuendo) as it appeares by James and' «Alexander 
Caſe, 4. Coke.17. a. And alſo that Eſftoppell by the Verdi& is good 
without Judgement , as in Action of Debt , releaſe was pleaded, 
and Ifſue joyned upon that, and found for the Defendant, and 
after another Action was brought for the ſame Debt, and agreed 
that the firſt Virdit was Eftoppell, 2. Ed. 3: 19. b. cs Andi he cited 
Baxter and Sfyles Caſe to-be'adju:iged in the point , that the'Zfop- 
pell is good , and alſo Yerxons Caſe, 4. Coke where the bringing of a. 
Writ of Dower, Eftopped the Wife rodemand her Jeynture, and 
ſo concluded and prayed Judgement for the Defendant: Coke, the 
Count' is good . being of the aforeſaid Plaintiff, - and may-after be 
ſupplyed by ( Inzxendo) though that the words after are-generall ; 
| Bur if the words. were generall, that is, He is perjured; without 
ſaying that the Defendanr ſpoke of the aforeſaid Plaintiff, theſe 
Engliſh words following ( Y5delicet ) he ( Tznmendo ) the Plaintiff ) Periured Afi- 
is perjured, this is not good, and ſhall not be ſupplied by ( Inxs- 9nable. 
endo ) and hefaid that another time:.conviRted is a good Plea in caſe 
of life without Judgement; but this isin favour of life, bat' in _ 

R 2 paſie 


Barker, 
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Hall againſt &tawley. PartIT, 


paſſe ir ought to be averred:, thar it is the, ſame Treſpaſſe , and alſo 


there ought to be Judgment, and the Defendant ought to ay 6 upon 
that as an Eſtoppell, and agreed by all that Judgment ſhould beigiven 
for the Defendant, if caute be not ſhewed to the: contrary ſuch a 


_ Gay, &c. | 


Michaelmaſs, 1611. 9. Jacobi, in the Common Bench, 
Hall againſt Stan/ey. 


| Treſpaſsfor Aſſault and Impriſonment, the Defendant juſtifies, 
inſomnch that the Action upon-the caſe was begun in the CMarſhal- 
{ey for a Debt upon an Aſſu-»pſie made by the Plaintiff, and that 
upon that Capias was awarded to this Defendant being a Miniſter of _ 
the ſaid Court to Arreſt the Plaintiff to anſwer in the ſaid: Action , 

and that be by force of that Arreſtcd the Plaintiff, and him detained 
till the Plaintiff found ſuerties'ro anſwer to-the ſaid Action, which 
is the fame aſſault and Impriſonment : To which the Plaintiff re- 
plied; that:none-of the-parties inthe ſaid Action were of the Kings 
houshold ; and fo demanded Judgement, upon which the Defen- 
dant Demurred.inLaw': And Doaridge the Kings /Serjeant for the 
Defendant/,-that.the 'Court of Aar/balſey may hol4 Plex of 
AQtons of: Treſpaſſe ; by the parties or any of them of the Kings 


' houſe ornot , and he incended that the Juriſdition at the Common 


Law was genetall, and then they have Juriſdiction of all Aftions 
as well reall as perſonall., and 'though char their Juriſdiion be 
in many caſes reſtrained, yet in-an Action of Treſpaſſe -there is not 
any reſtraint, but at.this day they have two Juriſdictions - ' Thar is, 
in Criminall caſes, and alſo in Civillcanſes, wichin the Virge :See 
Fleta book the ſecond and third, where he diſcribes the Jurifdiaion 
of all Courts, and amongſt them the Juriſdictions of this Courr , 
and-alſo,By;tron,which wrote in the time of Z4& 1. /ib: 1. chap.''2, 
which faith it was held before Bygore who was then Exrle of Nor-- 
folkg and Marſhall, -and their Authority and Juriſdiction was ab- 
ſolute and their-Judgements not reverſable unleſfe. by Parliament, 
and chis appearesby the Sratare of 5, Ed. 3: chap. 2, that they 
might hold Plea of things which did not concerne them of the houſe- 
hold, andalſo the words of the Statmre of eArticnli ſuper chartas 
chap. 3-28, E4, 1. provides that the Marſhaiſey ſha!l nor hold Plea 
of tree- holdof covenant , nor ofany other contra made between 
the Kings people , but only of Treſpaſſe made within:the Kings houſe 


er within the Verge, and of ſuch Contracts and:Coverants which one 


ofthe honſe made with another of the houſe and within the houſe 


| and in no. other! place, where Treſpaſse is Limired to the Kings 


houſe 


Part T1. Hall againſt 'Sean'ey. 


houſe or within the Virge, but no reſtraint that the parties ſhallbe 
of the Kings Houſe, or otherwiſe it ſhall 'not be intended which 
ſha!lbe only thoſe which are of 'the Kings Houle, infomnch "that. 
the Treſpalle- is Jinitedro be made' within the Virge,, alto he ſayd' 
it was a farute made 30 £4, 1.* which provides , that if any cauſes 
ariſe amongſt the Citizens of Londoy only, that this ſhall be tryed 
amonglt thr Citizens; but iFir be between them of the Houſe, it. 
ſhall be tryed by chem of che Houſe, by which it appears thac they 
may hold plea between Cirizens of Loudon ,-where none of the par-, 
ties are of the Kings Houſe , alſo the flaryre of 6 Ed. 4. chapter 2." 
providesthat in Inqueſts they ſhall be there raken by men of the 
Country adjoyning , and nor mrn of the Kings Houſhold if it be nor 
betwixt men of the Kings Houſhold if it be not for Contracts, Cove- 
nints and Treſpaſſes made'by mien of the'Kings Hou!hold of one” 
part, and thatthe ſame Houfe which eſerrs ro the hature of Articuls. 
ſuper chartas before cited'\,' and 'this expounds, ardſs the Statute 
of io Ed. 3. chapter 2. provides that in Inqueſts they are to be 
taken in the cMarſvalſty, that the fame inqueſts ſhall be taken 
of men the Country thereabouts, and nor by People of the Kings, 
Houſe, if it be not of Covenants, ContraRts, or Treſpaſſes ANT: 
by people of the fame Houle, according” ro.the Srarute made in time . 
ofche- Grand*Father of the faid now King, and according to thay, 
the uſe hath been, that is;if none of the partiesof were ths Kings 
houſe then the tryaFbad beerr by the men,ot the'country adjoyning. 
And if one of che parties be'6f che houſe; zhd-ariocher nor, chen che; 
tryall is by party Futies : and if back the parties be'of the ivute, then” 
all the Jury hath*ufedto'be of 'the houſe ; and if che Caſe fe be-! 
tween Citizens of ' London , then rhe tryall harh ufed ro be by Ciri- 
zens of London, and in the Book of Extries, the ſame pled was ple:= 
ded in falſe-Impriſonment, 9, 10. andthe Regiſter, fol. r1 1.4. in a- 
tion upon eſcape in Treſpaſſe, nd to the B3oks of 7H: 5.30,” 10H. 


6 Lo#7,'5 £4. 4" 19964. 4. 216d. 4. He faich, tharnone'ofthefe* 


Books are ination of Treſpaſſe but one onely , and char is miſtak?n. 
in the principall point, and'fo:may be miſtiken'in one by caſe”: And 
the Broke of 16 H.6, 30. is diretly in the point; but Brooke in a»; 
bridgemenc 5f that ſaith, thar'the p:atife'and' uſage of the Courr 
was-Otherwife :\ But it my be objected that this 15 ( Jndevitgtis af- 
ſumpſt ) 'which isifth nature of an action of debt , and founded'upon. 
contra; he ſxid that Firzherbert in his Natura Brevinm: ſaid, that 
there are two'ſorts of Freſpafſes, that is, General, and uporrthe Caſe; 
and Treſpaſſe is the Gexxs, and the: other are the Species, and that 
the achon is founded upontbreach of promiſe, which is the Treſpalſe; 
as for nor making of a thing, which he hath promiſed to doe , andiir 
is Majeſteale. breve., and not breve format map , and1o is an ation of 
| T rover- 
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Tall againſt. Stawley, : Part IT. 


T roverand Cenveron, or Afwmp ſit, are Writs of Treſpaſſe ; .bat ad- 
mit that no., yet.aCtion of falſe Impriſonment doth, nor lye , for bee 
one not to diſpute the aytherity:of the Court ;, for the duty of his 
Qthce is only. to be obedient and diligent, for,otherwiſe he ſhould, be 

judged of the Judg:And who by the appointment of the Judge doth 
apy £tung doth not ſeem to do it deceitfully, becauſe it is of neceſli- 
ty.he ſhould obey ; and 14H. 8.16, a Juſtice of Peace awarded a War- 
rant+to arreſt a.man for ſyſpition of Felony, ; where, his Warrant was 
void, .and yer, the. party to. whom it was direRed,, juſtifies the-ma- 
king of the Arreſt by force of that. And 1:2. H. 7.1.4. Caprias was a- 
warded to the Sheriff without original, & yetit wasa ſufficient War- 
rant to the: Sheriffe : and 22. Aſi/. 64. Court awarded a Warrant, 
wherechey had no JurisdiQtion, and- yet it was a ſufficient Warrant 


for him to whom. it was;directed. And ſo-in'en/ellscale, if the She- 


riffe execute an (| habere facias (cſinam ).awarded upona void-Judge- 
ment, this is a: ſufficient Warrant for him.. $9 in this caſe allowing 
that the Court hath no Juriſdiction , yet the Plaintif cannot (be re- 
tained by this ation, bur is put to his Writ of Error, or.to his ation 
npon the Sratxze, and ſo he concluded , and prayed Judgment for the 
Loma: W130 FIT ſO0F Bit: (9970770, oft 96 31 ao WO? 
" Hatton Serjeant for the Plaintiff argued. tothe contrary , and hee 
intended that Judgment ſhould be given for the. Plaintiff, for the 
matter, and alſo forthe Parties, and that the Judgement, and all 0- 
ther proceedings in the Marſhalſey were meerly void ; and he denyed 
thar they had originally ſuch;abſolute jurisdiction,as Feta pretended, 
for originally.chat was only for the preſervation,of the peace,as it ap- 


_ pears by, the, ſtile of the Coyrt, and. alſo by the, diverſities of the 


Courts, and that Criminall cauſes which require expedition, are there 
only tryable ,. and -that civill cauſes are incroached of later times, 
and it was neceſſary. to be reſtrained and reformed by Parliament : 
And it apatite Statute, of Articuli: ſuper Chartas., that they 
have encroached to hold plea for free-hold ;. and for that -the Court 
which is mentioned in Fler.,. cannot be otherwiſe intended then che 
Kings Bench , which then followed the Kings Court. And alſo that 
they have not incroached only upon matters, as to hold plea for Free- 
holds, bur alſo to. perſons and place where Contracts apd Treſpaſles 
were made, and this was the cauſe ofthejmaking ofthelJaid Statste. 
And to this action of Treſpaſſe for izdeb;tatns aſſwmpſit there begun, 
he intended thact it is for another thing, of which they could not hold 
plea, and it might be criminall z for Civill is that which begun by con- 
trac, and it is part of the commurative Juſtice, for 'which is recom- 
pence given by- one: party to. another, .and.. is; not founded upon 
the Contrat, but is tranſlated to.anaRion. of Treſpaſs, which manner 


of Treſpaſs is not withigghe Statute : and ſo he intended, that forthe, 
\Þ 


matter 
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matter it is not within the $:at#te : and then forthe perſons alſo, he 

intended that it" is not wirchin the S*atzte , and this appears by the 

words of the Statute of 28. Edw- 1. Articuli ſuper Chartas , and to 

that 10. H.i6. /30.Jit isadjutiged that Jidgemtenc-in ſuch caſe there 

given is void, and (ram nou 7adice, ſo. 7 H. 6.30. expreſies the cauſe 

to be, infomuch that none of the parties are of the houſhold of the 

King, 4 H. 6. 8. 19 EdWy. 4.8, 5, Edw.4. 32 H. 6:Foet. 27.. And 

he cyted alſo Michelburxs Caſe to be adjudged upon a Writ, of Ertor, 

in the Kings Bench; 38'F1;z, Thar they could nor tender a Plea in 

T roſpaſſe for Troverand Coxverſivn,,/if tion 'of the parties were, of 

the Kings houſe : and further he ſaid , that wheri a Court hath Juriſ- 

digion, anderrs in matter of proceedin2s, or in Law , there the Exe- 

cution made by force of their Procefs ſhall be lawfull. . But where 

the Judgement is void by default'of Juriſdidion, as in this Caſe, there 

it is otherwiſe, as ro H, 6.13. Recovery of Land in the Spirituall 
Court ts void;lo Formedon comimnenced, & Judgment given.upon that Coram non jus 
before the Judges of Aſſiſes void. So Fl H.6.32. Recovery of Landin dice. : 
Wales in this Court is void ; and 8 Eaw.4. 6. Recovery of Land in 

ancient demeſne is avoidable by Writ of Decezpt : But in the other ca-- 

ſes before-;\the Tudgment'and Recovery is ablolugely void, and (* Co- 

ram n0u Fudict ) fordefault of Juriſdiftion : So in 9 H, 7. 12.6, Re- 

covery of Land in Dzrham, (eſter, or Lancaſter, here is void forthe. 

ſame cauſe: And in this caſe alſo the ſaid Starzte makes that void by. 
exprefſe,words, ſee the farute of Articuli ſuper Chartas , Chap. 3.. Fudgement 
And to rhe cafe of 14 H.8. before cyted, of Warrant awarded by . v9id- . 
Juſtice of Peace yhe agreed, that inſoriuch that the Juſtice of Peace 

had Juriſdiftion of cauſes of Felony, and efred only inthe forme and; 

manner of his proceedings, and ſo in all the other caſes which were 

pur of the other part. And alſo hee agreed that a Writ of Error may 

be well maintained, if ſych:Judgement which is void, as it was in 245- 

chelburns caſe, for the party may.admit the Judgment to be bur void-- 

able if hewill. And to the exceptions to thepleading, that js, that 

the authority is not proſecuted, 1 Poſtea, that is;, ſuch a day , which 

was before the Judgment, and yet it ſeems good; and that in the firſt 

the authority was very well proſecuted in the 2 Poſtea was ſufficient, 

and the other words, that is; (ſuch a day) is but ſurpluſage; and ſo he. 
concluded , and prayed Judgment for the. Plaintiff, and it was ad- 

journed. | ; OY Ws 
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Michaelmas 1611. 9. Jacobi, In the Common Bench. 
reta.againit:.Checy-and Sherman and their Wives. 
NE _ _ "Tri9. 9. Jacobi, Rot; 415 ts vo 


N Treſpaſſe and Fjeltione firme, the Defendants pleaded ; that one. 
of the Defihdntr ads apteement with. the, P /aryifffor:the- ſaid 


 Treſpalſe nd Ejedment with Gtisfadtion, and demands Judgment, if 


ion, upon which the PlaintsFdemvrred inLaw ; and-it -was argu-- 
ed by Nichols Serjeant forthe P {anriff, that the agreement was no 
plea, though ir be (aid by Keble in the 11, H.9. 13, That,though ir- 
e a Plea in Raviſhment of Ward , .qzuare Impeait., and; quare cjecit . 
infra terwinum, inſomuch thar they are. actions perſqnall :;Bur #4 ood 
denyed that, inſomuch chat Inhericance'is, to: be. recovered , and in 
Ejeftione firme tearm ſhall be recovered ; and for that it ſhall nor be 
ſpoken, and of this is #'ood exprely inthe 13. H..7.-20.6. That in &- 
jezone firme agreement sballnot be-a plea ,, infomuch that the tearm. 
15 to be recovered, ho "15 the thing in demand. And there alſo ic 
is agreed , "that. in Waſte brought againſt Leſſee for yeates in the 
Texet, agreement is good plea, and (o YVawvaſor intended, if .it be in 
the Texer, but not ifit be brought againſt Lefſee for life : And allo he 
intended that by Recovery in Ejeone firme,-more ſhall be recovered 
thenthe tearm only , for by, that the reverſionſhall bezJ{areduced, 
and for that the Inheritance is drawn in queſtion; and it is ſaid in 17, 


H. 7.13. that it ſball nor be a-pleain.e4/7/e, infomuch that rhere the 


| Free-hold is to be recovered, and by the ſame reaſon hee intended 


that ſhall be no. plea, infomuch- that more +is to be- recovered 
then ine4ſ/e, for there the Tenant only ſhall recover the free-hold, 
and his damages ; but here the Tearm' and che-Jnheritance.alſoare , 
reduced and reveſted': And this is the reaſon alſo which/is .given in 
It. H. 7. 13. b. by Fiſher: Thatif a man make a Leaſe for years, ren- 
dering Rent, and after brings Debt for the Rent behind,, the De- 
fendant cannot wage his Law, notwithſtanding that the ation is-per- 
ſonall : Bur this is more high in his nature, as.1t is there faid',,and yer 
there nothing hall be recovered, bur only damages, for which a man 
may have ſatisfaction. ' Alſo he intended that it was nt well-plead- 
ed ; that is, that ſuch agreement was had berween the P/azntiff, and 
one of the Defendants, and betwixt thoſe shallbe intended thoſe two 
only, and alſo Ipſam and Alies by his command ment, and doth not 
chew that this waz made by che other two by his commandement, 
and ſo hecconcluded, and prayed Judgment for the Plaintiff, 
Shirleg Serjeant for the Defendaxr, chat the Plea is good , and _ 
F. | © the 
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the nature of the AQon is only Treſpaſſe by force and arms, and 
differs from a  2ware ejecir , but Ejeftione firme differs from pre- 
dif}, infra terminum , and lyes againft the immediate EjeQor ; but 
ware ejecit lyerh againſt him which (gth citle, as he in reverſion, 7 
H. 4. 6. b. Ejeftione firme was brought by FE xecutors of Land let to 
their Teſtator for years, upon outing of the Teſtator by the ftarxte 
of 4 Edw..3: / bap. 6. which gives aQion for the Executors of goods 
taken out of the poſſeſſion of their Teftator - and it ſeems to him alſo 
that proces of Ourlawry lyes in an Ejeione firme,but in Qware ejecit 
5nfra terminum only ſummons. Soitis 11, H, 7. 13. There is a great 
difference between Waſte and this , for there the Proceſs is Diſtreſs, 
and other ſpeciall Proceſs : Bur ſo is it not here, but only the Proceſs 
which is ih other generall aQtions of Treſpaſſe, and ſo is the ex- 
preſſe opinion of Keble , in 1x. H. 7. 13, That in ravishmene 
of Ward, 2nare Impedit , and quare ejecit ir fra terminuws , that a- 
. greement is2 good plea, and yet all cheſe trench upon the Realty ; 
and in ejeft:oxe firme, if the tearm expire, hanging the ation, this 
Shall-not abate che Wie ; bur the P /ai»riffe shall have JudKmenct for 
his damages, otherwiſe in a [2xare ejecit infra terminum. And it was 
reſolved 20 El:z. That if an egjeftione firme be brought at the common 
Law of Lands in ancient Demeſne, that this:shall not alter the te- 
nure, inſomuch rhat it is meerly perſonall, and the damages are the 
principall which are to be recovered ; and in 21 Edw. 4. to. b. the 
diffetence is shew2d between - need aig , and- quare ejecit infra 
terminum, for one lyes againſt che Leſſor , or other EjeQRor immedi- 
ately , and the other lyes againſt the Feoffee of the other immediate 
EjeRor, and the firſt is by force of armes, and the other not, and ic 
alwayes lyes againſt him that is in by Tife , and the firſt againſt him 


which is the wrong doer; and hee intended that the agreement wich | 


one of theſe Defendantsis good, for it is ſatisfaftion, and diſcharges 
the ation as releaſe , the which every one which hath it may plead ; 
and here it is pleaded with fatisfaRion, that is obligation, upon whick 
the Plaintiff may have ation, and ſo he concludedand prayed Judge- 
ment for the Defendants. 

wynch Juſtice argued this caſe, notwithſtanding that hee had not 
heard any argument at the Barr This being the firſt caſe that he argu- 
ed afterhe was made Juſtice of this Court, and he delivered his opi- 
nionthat the agreement was a good Barre ; and he ſaid , that the dif- 
ference is where the thing to be recovered is inthe Realry, and where 
it is \in the-Perſonalty, as it is agreed in B/akes Caſe, 6 Coke 43.6. 
So that here the only queſtion is if chis ation be in the Realty, or in 
the Perſonalty-, andic ſeems ro him that ir isin the Perſonalry, and 
that it is ofthe nature of Treſpaſs, and the tearm is not anciently to 
de recovered, as it is 6, R. 2. Fits. _ Þre. and it is withinthe Za- 
ence 


129 


WWynch. 


130 


Foſter. 


Peto, againſt Checy. + PartIT, 


tate of 4 Edw. 3. Chap. 6-which gives aQion to E xecyters for goods 
carryed away in the life time of the Teftator, asit is 7 H, 4. 6.6. 
And to objection, that ancient Demeſne is agood. plea, and for. that. 
is in the Rea'ty-, and hee aid , and ſoit is in Accompt , and 
Accompt is not in the Realty ; and. the reaſon why it ſhall not be a 
Barr in Aſſiſe , is in ſo frwch, that there the Free-hold ſhall be recove- 
red, but this fails here : ſo. in Waſte alfo this towcheth -the Inheri- 
trance ; but here the Inheritance doth not come in queſtion , but the 
tearm only ; and it doth. not appeare to the Court, that it concerns 
Inherirance, for it may be betwixt the Leſlor or another which claims 
under him, and the Leſſee, And if a Husband which hath atearm in 
right of his Wife, ſubmits fumſelf ro Arbitrement,, this ſhall nor 
bind the Wife, but ſhall bind the Husband, and. ſhall be a Barr,if the 
Wife hath not Intereſt, and ſo he concluded that Judgment ſhall be 
Siven for the Defendants, ahd that the agreement is a good Barr. - 
Foſter Juſtice intended that the agreement is-a good Barr in an E- 
jefione firme, &c. And it ſeems that it is noqueſtion but that the a+ 
ion is pegſonall, and yet hee agreed that ancient Demeſne is a good 
p cz. So.in debt, receipt of part hanging the # rt abates allthe 7/717, 
And 21 E4. 4. 10.6. Two Tenants in Common were of a Tearm:and 
7 H. 4- 6. 6. Executors ſhall have an aRion upon Entry made inthe 
time of their Tefator by the ſtatute of 4 Edw. 3+ Chap. 6. and in this 
the, Plaintiff ſhall recover his Tearm.; but he denyed that the reverſi- 
on is reduced by the recovery., norreveſted in the Leſſor till the Le/- 
ſee enter. And to the ObjeRtion that the. Realty and Inhericance 
may come in queſtion in this, that is not to the purpoſe , for ſo it 
may in an action of Treſpaſſe. And he intended there is no difference 
between agreement and Arbi#wtement, and agreedthat none of thoſe 
15S a plea. where the 7zheritaxce or Free-hold comes inqueſtion, And 
he conceived that Arbitrement for free-hold is not good , unieſle the 
ſubmiſſion be by Need indented ; for by Obligation: with Condition is 
not ſufficient, 11H. 4. 44. 6. and it 5s not in differexce, 14H. 4. that 
in raviſhment of ward ſubmiſſion may be without Deed,inſomuch as it ts 
in the perſonalty., and he intended that there 16 mo_ difference between 
that and Raviſoment of Ward, and Ward i but Chattell,, (6.15 tearm 
which may be ſold by-word,, as well M the poſſeſſion may be ſold by word, 
ſo may the right of that be extintt by word... And as. if a man be buund 
10 pay 4 certain ſumme of money at a certaine day., and the Obligee ac- 
cept parcel! im ſatisfattion before the day, and that-u« very goud : So 1. 
thus caſe acceptance of a [nmme of lefſe value may be. a ſatisfattion of 


' ſwchperſonall thing, 4H. 8. Dyer 1. 8 Edw. 6. Dyer, 19H. 6. 9H. 


7. eArnd ſo he concluded, that for that nothing is tobe recovered but 
Chattell , that for that the agreement ſhall be good plea. 
, Warburtea Juſtice agreed that the agreement ſhould be good in 

Ejetlione 
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Ejeftione Firme, infomuch that this is merely perfonall : And . he 


argued'that it is no Plea- in af/i/e inſoniuch chat this is .reall ," and 
there che Pree-hold is to be recovered, and chis is the reaſon that 
waging of Law lieth in Deht upon arbitrement , infomuch that the 
ſeale of the Arbitrarotsis not annexed unto ic , and for thit to him it 
is but only:matter tm Deed, 13; Ed: 4. And he intended thac agree- 
mentwith fatisfaRtion is as much as Arbirrement, for a perſonall chin 
cannot be ſatisfaRion”' for a. feall. thing, and that is the cauf 
that it cannot be a Birr in Debt upon arrerages of accompt, inſo- 
much that thit is- founded upon Record ,” and is a thing certaine : 
And in waſt it is no Plea, inſomuch that this is a mixt Aion, ific 
be againſt a Leſſee for"life, otherwife if it be againſt a Leſsee for 
yeares., fora Tearme's taker in 7; H. 4: 6, b. to be within the 
word -( Goods, ') and an Execntor may have an A&ion upon that , 
( of goods carried a'way in the life of the Teſtator ).'And though 
that the Entry abate the Writ, yet this doth not prove that it is 
more then'a Tearntie ;| #nd chongh that the Tearmedetermine hang- 
ingthe Writ; this ſhall nor abateche' Aion, bur the Plaintiff ſhalf 
recover Danimages; -#ti& in Raviſimient of Ward',” Summons ane 
Severance lies, and the Body of the Heite ſhall b& recovered', and 
ſo in'_24are Impedit Summons and Severance lies, and thepre- 
ſentment ſhall be recovered and Dammages, and yet the principall 
is but prefentmetnc,* which is bur a'Chatrell, and for that*a reement 
ſhall be a-Barr, and 6 he concluded thar Judgement, ſhall be given 
for the Defendant, arid that the agreetnent is a good 'Plea., Coke 
cheife Juſtice agreed that the agreement is a good Plea: & he thought 
that thatſavered of Realty, forthar, that the Tearme is to. be 
ww Peary and of the perfonilty in reſpe& of the Danimages, which 
are to be recovered, and that if/ all Ations, where” money or Dam- 
mages are to be recovered , & rearing is 2 So0d Plea, as in 47. 
E4.3. 24. and 10, Ed.3.in Debt upon a Leafe for yeares, concord is 
2 good Plea, and 7. Ed. 4. 23. in Detinxe fot charters it-is a good 
Plea, and in6. £4.6. Dyer 75. 25. itisa poſitive rule, that. in all 
Caſes and ARtions, in which nothing but amends is to be rccovered 1n, 
m—_ there ati. agreement with an execution of that is a good 
lea , and for that in Deriuxe it ſhalfbe a good Barr: So in Cove- 
nant it wasadjudged in Blakes Caſe, 6. Coke 43. 6. As where an 
Obligation is with a Condition, to pay money at ſuch a day, the 
Ppaynient of another thing is g&d, if the Obligation be to pay 3, 
certaine Suth of tnoney : But ifa'manbe bound in a Sum of. money , 
to make another Collaterall thing, the acceptance of an other thing 
Collaterall ſhall not be aBarr, for money. is to the meaſure, and 
the price of every thing , ifa man be bound in two Horſes to pay one, 
acceptance of another thing ſhall be rio Barr: But the acceptance 0 
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Arbitrement; 


S. 2 ſuch 


' H, 7-13-is miſprinted, inſomuch- chat it is reported co be adjud np : 
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not be barred or extin& by acceptance of another __ thoughir 
ed in YVernons 


But intruth this was not adujdged, for then it, would: not in 
I3. H. 7, 20. the reſidue before 21. H.7.13; Andin; the 16. of H. 
warranty, it.is agreedthat in waſt againſt Leſſee for yeares; Agree- 

ment is a go0d Plea ». otherwiſe ifit.be. againſt Leſſee for life : And 
if they. have adjudged, 11. H.7. 15. which was ſo-ſmail a time: be- 

fore , they would not have adjudged che contrary in x6. H. 7. and 
Hillary. 6. Ed. 6. Bendlowes in waſt againſt Leſlee-for yeares in the 
Tenet: Agreement is affirmed co be good Barr i: And iathe book of 
Reports inthe time of H.7. printed in cime of H. 8, the yeare of 
rhe 177 of H. 7. there was no print atall : And he then upon that: 
igferrs , that as well as a man mighragree for Trees, ſo: well might 

he agree for Tearme ;zand to the booke of 9g. H.:5. 15, a That re- 


Traſe of one Plaintiff in an Action of waſt is z,good- Barr, he ſaid that 


this is ro be underſtood in waſt of the Tenant, and thenir-ſhall be a 
good Barr, ſeein the 12. of Ea. 4. 1. 4 Two joyne-in'2n- Aftion of 
waſt and the ofhe was ſummoned and:feveredthe other recovered the 
halfe of theplace waſted; and in_the.26, H. 6, 8. Agreement is: 
a good Birrin an AQtion of waſt;andghe intended. that, in all AG- 
o25s by force and Armes , whege.a Capia lies at, the. Common Law. *- 
Asreement or Arbitrement are good Pleas, as Raviſhment of Ward 
which is given by Sratre in /iew of Treſpaſle , for raking of a Ward. 


where a Capias lies at the Common.Law, and Agreemeat was a Bar, 


and forthat now Agreement ſhall boa Barr ig Raviſhment of aWard:: 
| And. 
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And he intended that an. ZjeSioze Firme which is Treſpaſe in his 
nature, andthe EjeAment is added of Hater times: And in'all 
their Entries , this is entred Treſpasle , and fevers the Trefpaſse from 
the EjeAmenc , andthe EjeAmene will vaniſh, and the Statwre of 
4. Ed. ge, ay which gives Action to Executor, of goods carri- 
cdaway/in the life: tigie of che:Feſtacor, extends to that which 
proves this to be Treſpaſse, for by the Sratwre the Executors may 
have Ejeftione Firme.for EjeAment made to their Teſtator , not- 
withſtanding that ancient Demeſne is. a good Plea in that , and in 
the '4.4- Ed. 3+ 22. That is called-an AQion of Treſpaſse, and ſo all 
the Entries are. De P lacita.T ran{pgrefſionss, and inthebaok of Entries, 
in Maybhmeit is cited £0 be adjudged 26. H. 6. Tn. Rot. 27. that 
Ws. is a good Plea. in an appeale of mayne 35. H. 6..30. But in 
an Actioninthe realcy it is no Plea, otherwiſe i» [Y#are Impedit , 


fox there nothing is eo be recovered , but that which is perſonall, 


and be igcended that Agreement by one ofthe Defendants in perſo- 
n3ll Aon is 29008 Barr, as.in.36,.H. 6, Barr, concord made by the 
freind of 9ne of the parties was a. good Barr S:athaw, Covenant ac- 
cordingly, and 35..H.:6,* _- 7. H. 7. One of the petty Jury-in At- 
taint, , pleads agreement and good ;andin an Fjeftione: Frime , Leaſe 
made to try Title 1s not within the Statare of buying of Titles, if ie. 
be not made cogreat, men, -hur to a Seryant of him which hath the 
Inheritance ; and.cannot mainetaine or countenance the Aon, 
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and Bratton fol, 229. Leſſee for yeares bach three remidies if he, be 
evicted, . that is Covenant, Puare Ejecit infra Terminum againſt 
che Feoffee of the Ejeaor, oran. Ejettione Firme againſt the Imme- 
diate EjeRors;, and i» Ejettioxe Firme the Tearme ſhall be recover- 
ed, as 12, H. 4-T..H.5; apd 12..H, 6.6.Non-Tenureisa good Plea 
js Ejettione Firms ; ergothe Tearmshall berecovered, 7.;E4.4, 6: 13, 
H. 7.21 and.14. H. 7.1; is adjudged that the Tearme- ſhall bee 
recovered in EjeQone Firme, and ſo he conchuded., - that the agree- 
ment, ſtiall be a good Birr, becauſe Wiſe men ſeeke peace. Fooles 
ſeeke ſtrifes : Andchat Judgement ſhall be given or the Defendant, 
which was dohe aceotdingly, pHAGIE 26 1 
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AM beaelmaſs, 4651..9. Jacobi, in the Common 7 ench.. _ 
- Mallfs, againff Mallet. __ | 


"A NDS were givento omen Aon hs Heixes of their exvq | 


[Bodies begotten, and the one died without” Ifſye,,, and: the. re- 
maindet; of the halfe revertef to the Ddgor, and he brought an Ati- 
on of waltagainſt the ſurviving. Donee bf houſes and Lands to him 


dcnifed., andagreed that che Writ was good-, but it-was a qoelion 
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Leafe by the 
Dean and 
Chapter of 
Norwich, 


Putton, 


i Michaelmas:16r1, 9. Jacobi; ©irtheCommun Bench; 


Bagnall againſt 7) uoher. PartTT: 

TW 1123-30 W- "17 wexg4  anore y tis 751: TETTISk HI tA 
if the Count ſhall be generall , 6r_ of x halfe only,,/,notwithſtan- 
ding that both the parties wereTenants in Common of che ;rever- 
ſion. | | wig 


A 


Ralph Baghall againſt John Tucker, after 83, 


ARINITY. »9.or Micaelmaſſe 8. Her: 26.48. The Caſe 

was, Copy-holder rite, remainder for life purchaſeth tfie Fre- 
fold and levies # Fihe with Proclamations made five yeares-paſse 
and then'he died} if the remainder were bound by the” Fine'or tior; 
was the queſtion, '*and ir ſeemes that it ſhall nor be Bart , for he is 


' not turned our of poſſeſſion irrright. So if a min bath a Leaſe for 


remainder for yeares andrhe firſt Lefbee” for, yeates' purchaſe the 
free-hold: and Teviea Fide wich Proclimarions; and fivi Feuges paſse, 
this ſhaſſnior batFthe remainder for yedtes' tnfomuch hat this was 
Intereſt of a Tearme, ani{'remaines an Interelt as it 'was withoutany 
alteration ; arid it was not turned roa Right. And yet it was 'agreed 
that'the $rarxre of buying ofpretenced rights exrends'to'Copy-holds; 
See Leſſures Caſe 5. Coke 125. See Paſche 1612. for the Judges 


ment... " FRE ate ; a FO 17" e 00 
© "Note if an Attorney of this Court be fied here by Bill of Privi- 
ledge, heanghr not to find Bayle.: But if he be ſued. by Otfiginall, 
and comes in by Capi, theri he ought 'to find Bayle.' | 
In covetianit upon a Leaſe made by the Dean of Nyrwich , Prede- 
ceſfor torhe Dean'chat now. is ,/ and the'then'Chapter of the Foyh- 
dation of E4. 6, King, for injoying of Land deviſed to' the Plaintiff 
for three Lives diſcharged of all inctitnbrances ; 'and' alſo to accept 
ſarrender of the ſameLeiſe,and to'make a new, and for breaking of 
covetant,' the ſame Dean and Chapter in ſuch a yeareof the . Raine 
of H.$, had made a leafe for years not"Ietermided by Which the lands 
deviſed were incumbred, upon which the Defendant demurred.” An 
Hutton Serjeant for the. Defendant .argued , that the Leaſe was by 
the Statute of 13of F1:z. as to the ſucceſſor of the Dean which made 
it, for that it was a Leaſe. for years in being at the time of the making 
of that , as it is reſolved in E/mers Caſe upon the Statute of 1 Ez. 


if a Biſhop makes Leake for years, and after makes 2 Leaſe for,life+ 


c 


Biſhophitnfelfe, as it wis reſolved in tlie Caſe of the next Advowſon 


by 


Part LE. Baguall againft Tucker. WM 


by the Biſhop in S:"gletsxs:Caſe:; cytedin Linco/ne Colledge. Cafe 3. 
- Coke 59.4; And heintended if the Leafs:be voyd aninſt-ihe: Succel- 
fors that then the covenants alſo are void;as'it is-agreed inthe 2$H.8, 
28. Dyer 189. 190.and he cited one. Afifs caſe to be adjudged inthe 
29 and 3o. Eliz.in the Kings Bench, - that if a Parſon make Leaſe 
and avoid by non-Refidence, the Covenants alfo are. void as well as 
the:Leaſe,; and alſo he-intended that the Leaſe for life was void, 
inſowuch ghar it was to be Executed by a Letter of; Attorney , and 
the Atcorfity had not made' livery til]-after two Rent dayes were 
ſt , and for that the Livery was not good, for when'a man makes 
a Leaſe for life rendring Rent, with Letter of Attorney to 'make live- 
ry , here isan implyed condition, that Lifery-ſhaltbe made before 
any day of paynient be incurred, andit:is as much as:if a; man- had 
made a Leaſe for life;, without any Letter of Attorney to make /Li+ 
very before ſuch a day there, if the Attorney do- not make* Livery 
beforethe day, bur: after the Livery is void;, inſomuchas' it is 
contrary tothe Condition,ſo. in the caſe here., for if Livery made: 
be aftera Rent day,it:may be made after twenty; and. ſo.immediate- 
ly before the end: ofthe Tearme', and if the Rent be void ; for this 
cauſe the Covenants alſoare void , and'if a man bargain and ſell: his- 
Mannor , and the Trees growing upon it, the :Trees-do not paſſe 
without Inrollment., inſomuch that it was the.-intent of the' parties- 
that it ſhould ſo paſſe, and for that they do nor- paſſe without the 
Mannor, alſohe intended that:the! Count is' repugnant; inſomuch 
thar that containes that the:laſt Leaſe for life was made' inthe time 
of E4. 6. and after by the Deanand Chapter of che foundation of 
-Ed. 6. and after that containes that the: ſame Dean and Chapter 
have made a former-Leafe in the time of H. 8. Which .cannot be-if 
the Deanand Chaprer were of the Fonndation 'of 'Ed.: 6.' and: for 
thar the Count onghe to have contained the alteration of the. foun» 
dation; as in caſe of preſcription; asin'7ringhans caſe, 4. (ok#' 385 
Wyat Wilds Caſe 8'Coke 79. 2. and 3; Phil. and Mary Dyer 124« 
A good Caſe ,- and he intended that Deeclaration ought ' to: have: 
preciſe certainty , 'a6in 8. and 9. E/5z;-254. Dyer; 'for'a thing” 
which-canfiot'be preſunied,” ſhall net beiintende@;a&it'is agreed- in 
Pizgotts'Caſe'5. Coks 29. a- otherwife of-Plea Bare," for-chat 15 
ſafhcientif ir be good to'common intent ,' alſorhe: intended:that 
there is variance berween: the Count and the Covenanr, for -the- 
declaration is:that -the Dean and: Chapter: covenanted with the 
Plaintiffs, the Covenant is generall, that is, thatth&Dean and Chap- 
ter covenant, and doth not ſay with who, and foxthat the Count - 
alſo ſhall not be good, and ſo he concluded and prayed Judgment for : 
the Defendant. .. | | 
Havghton Sgrjeant for the Plaintiff, intended that the — Hanehtoss 
| g- - - 
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Bacnall againlt Tucker. Part TT. 


© ſhall not be voy," notwithſtanding that the Leaſe it ſelf be voyd, 


She intended that a leaſe made by a Parſon hal be good againſt him- 
ſelf, bur it ſhall be voyd by his death to the Succeſſor, but a Leaſe 
made by a Dean and Chapter ſhall be void to the Dean himſelf, and 
the Covenant ſhall be in force, notwithſtanding that the Leaſe be 
void, infomuch that the Covenants are collaterall,, and have not 
any dependance upon the Leaſe, but'to- the. inherent. Covenants, 

ich-depend upon the Leaſe ani the Eſtate ,7as for Reparations 
and ſuch} like ſhall be voyd by the avoidance of the Leaſe,* but he in- 
tended that Covenant to diſcharge the Land from incumbiances, 
doth not depend upon the Intereſt, butic is meerly collaterall, and 
forthar it ſhall nor be void, and with this difference he agreed all 
the Caſes put of the ether part, as in 45 Ed. 3. 3. Leaſe was: made 
to'the Husband and Wife, / the' Husband dies, the wife accepts 
the Land, and ſhall not be charged wich collacerall Covenants, not« 
wichſtanding chat ſhee agrees to the Eſtate , inſomuch th-tthey do 
not depend -upon the Eſtate, and to the Livery made after two Rent 


. dayes incurred, he intended that Livery is goed, that: notwithſtan- 


ding for the defetring vf the Execution of a letter of Attorney; ſhall 
not defeat the Leaſe , or other meancaR which amounts to a Com- 
mand, for the Leſſer cakes the profits in the mean time, and it is not 
like ro.Lztelerons caſe,that if a mandeviſe his land to his Executors to 
be ſold;,. and they take the profics and do-not make Sale , that the 
Heir may enter ; inſomuch. that the Executors have not performed 
the Condition, and it was not the iintent_ of che Deviſor :thac they 
ſhould take the profits in the /»tez5m to theiſown uſe, and he in- 
tended chat the declaration-was not repugnant, for it is of the afore- 
ſaid Church, and not of the Dean and Chapter aforeſayd , and alſo 
there need not ſech congruity , as it were the Foxndation of the A- 
Rion , infomuch chat this'ts only Allegationof the trath of the mat- 
ter, ſeer H. 7.18. For variance upon ſhewing in Deed,and 17 £4. 3. 
33-6. and here the aforeſaid ſhew, that it is the ſame in ſubſtance 
chongh it vary in words, and though that the name is altered, yet are 
the ſame perſons .in ſubſtance and the ſame Body, and though thar 
it beas it-is intended.to be of another part, yet-itis but name, and 
the Foundation then is not Iſſuable , aSif the. King H, 8. had been 
the Founder and made ſpeciall proviſion in the Foundation, that after 
the Time of £4. 6. ic ſhall be ſaid to be the Fonndation of Ed. 6. this 
ſhall be good, and ſo he concluded and prayed Judgment for the 
Plaintiff, ſeeafter adjudged. | 7 


} 
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Michaelmas 
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_ chaelmas 9: Jacobi 1611. Is the Common Bench. 
The Biſhop of Ely.” | 


to) HE Biſhop of &/ grantedan Office with the Fee for the exerci- Office granted 
-Þ '- fing'of that, -if it be an ancient office, it is a good grant, and by a Biſhop. 
if che Fee be newly increaſed;, +yet Fofter Juſtice thought that the 

Grant ſhall be good for the Office, and for ſo much of the Fee as 

hath been anciently'granted with the Office. 


1 chaelmas 161 1.9. Jacobi in the Common Bench. 
Holcroft agairſe George French. 


tion be: Eecutory , then the Declaration onght .co contain 

the time and place where it was made, and after it. ought 

'r0 be averfed-/zi Fado, - when it was performed or executed! accor- 
dingly, bur-if it be by way: of Reciprocall agreement , then: the 
Plaintiff may count ,"\ that in conſideration that, he hath prpyiſed 
for the .Defendant, the - Defendant hath promiſed to do another 
thing for him, there he need not that the Declaration contain time 
or place for the conſideration, or otherwiſe that it is performed end 
executed, 3 ; | 
But if in the firſt caſe, where it is exec#tory, that is alſo an aver- 
ment that it is execntedthere, if the Defendant plead Now Afſnmp- 
fit generally ,, and do not-plead the ſpeciall matter, - he cannot af- 
ter take exception to that Count for the Defauit aforeſayd, where 
he pleads ſpecially to that, as in an action of Trever the Converſi- 
on ought to beaverred to be in a:certain place , and ſo in ſubmiſſion 
and Arbitrement-, they are contained in the declaration, it. need 
not t2 expreſle any time or place certain, but if the Defendant, pleads 
that the Arbitrators made no award , or that the parties have not 
ſubmitted themſelves to their award, _ there the Plaintiff may re- 
ply , that the Arbitrement or Submiſſion was made ar ſuch a place , 


and chis was agreed by all the Juſtices, 
Michaelmaſſe 1 61 <y 9. Jacobi, in the Common Bench : 
Sir Edward Puncheon againſt Thomas Legate. * 
T. was adjudged in the Kings Bench , and affirmed upon a Writ 


of Errour in the Kings Bench , that an ation upon the caſe upon 
| T an 


I N an Afton vpon the Caſe upon an Aſſwwp/t , if theconſidera- 


Aſſumpſit. 


welt of Right. 


Hanghton. 


Puncheon againſt Legate. PartTIT, 


an A(ſ«mpſit made by the Teſtator is very well maintainab.e againſt 
the Executor, and this was for Money borrowed, and ſo the Count 
ſpeciall, but not upon generall, ndebiratus Aſſumpſit , but is good 
without any aycrment , that the Executors have aſſets over the pay- 
ment of Debts due by ſpeciaſty and Legacies, and he ſayd, chat the 
Record of the Cafe of 22 H. 8: with this agrees,and that the book 
in this is mifprinted, and ſo: Coke cheife Juſtice who publickly re- 
ported this Judgment in the Common place , fayd, which was 
adjudged in the 11 H.8. in this Court. | 

Note that Land of which a Writ of Right Cloſe lyeth;, ſhall be 
aſſerts in a Formedon, andit isa Free-hold and not a Copy-hold , 
and ſo are all Landsin ancient Demefne, 3 £d. 3. - - I4 


It is no matter what is known to the Judge, ifitbe not in the form 
of Judgment. 


Paſche t611. fol. 50. 


Anghton Serjeant for the Defendant , argued that the entry of 

him in Remainder is not lawfull,inſomuch that he intended it is 
not any forfeiture of the Eſtate tayle, and firſt he argued that the 
condition is not good, but repugnant to Law , and for that voyd, 
and yet he agreed that Tenant in tayl may be diftrayned from ma- 
king unlawfull AAs, but here the condition tends co reſtraine him 
from doing of things which are lawfullas if aman makes a, Gift in 
tayl, upon condition that the Wife of the Donee ſhall not be in- 
dowed, or that the Husband of the Donee ſhall not be Tenant by 
the Curteſie,or that a Feoffee ſhall not take the profirs of the Land , 
though thar the profits may be ſevered from the Land,asin 16 Ea. 3, 
Formedon was brought of the profits of a Mill , yet the condition is 
voyd , inſomuch that it is againſt the nature of an Eſtate tay!, or in 
Fee-ſimple to be in ſuch manner abridged, ſoifa man makes a gift 
in tayl upon congition, that the Donee ſhajl not make waſte, the 
condition is void, for the making of waſt is a priviledge which is inci- 
dent to an Eſtate tayle, and for that the condition reſtraynes the 
Tenant in tayle of a thing which the Law inables him to do,the con- 
dition is yoyd, ſoa Donee in tayle upon concition, that he ſhal 
not make a Deed of Feoffment or Leaſe for his owa lite ,as 1t is agreed 
in AMildmayes Cale , ſohere whenthe condition reſtraynes Tenant 
in tayl of concluding and agreeing,the which in him is not any wrong 
no more then if a man ſhould make'a gift in tayl npon condition that 
the Ponee ſhould not bargaine and ſellthe Land, this is voyd , info- 
much that he doth not make any wrong or diſcontinuance :- So in 
the caſe here, for the thing which is reſtrayned , that is ( conclu- 
ding 
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PartT1, Puncheon apainſt Legate. 


ding & agreeing Jis init ſelf a lawfull a, and alſo this is only the affe- 
ions and qualities of the minde , that thiey cannot make an Eſtate 
conditionall , if an open a@be not annexed unto it, but he agreed 
that if a man make a gift intayle, or a Leaſe for life of white acres, 
upon condition that the Donee or Leſſee ſhall not take the profits of 
Black acre, this is a good condition , for this doth no wrong , nor 
is repugnant to the Eftate given, or leaſed. And ſecondly , he ar- 
oued, that admitting it is a good condition, yet hereis no a@ done 
to operate ( concluſion or agreement ) which might make a forfei- 
cure, for he ſayd that Mildmayes caſe was an exprefle condition, 
that Tenant in tayl ſhould not {affer common recovery , the which 
he might lawfully do at the common Law , and he was not reſtray- 
ned. by the Statute of Dex conditionalibus , which was doubted till 
12 E4.4. but here he intends that the ( agreement and concluſion ) 
in this caſe ſhall make no forfeiture, in reſpeRt that the Wife in 
whom the Eſtate, was marryed at the time of the making, and then 
when her Husband joynes with her , it ſhall be ſayd the agreement 
ofthe Husband, and not the agreement of the Wife , and- yet he a- 


agreed the caſein, 20H, 8.6, Ter 1. that if a man makes a Leaſe - 


for yeares upon condition, that the Leſſee his Executor or Aſlignes 
ſhall not alien, and thereif the Wife executrix,. and her ſecond 
husband alien, that this shall be forfeiture, inſomuch that there the 
condition followes the Eſtate, and is inherent to it, but here the a- 
Sreement is collaterall and perſonall, and this depends upon the E- 
ſtate,, as if condition be that a woman $shall-not beate f. S. and she 
tikes a Husband which beats him, this ſhall not be forfeiture, for 
the condition is annexed to the perſon of the wife , and for that the 
beating ofthe Husband ſhall be no breach of the condition, but the 
walſt of the Husband is the Waſt of the Wife a'ſo , for that followes 
the Eftate and is not perſonall, ſo he agreed that as made. by a 
Wife married , the which ſhe is compellable to doare good, as par- 
tition between Coparceners, as it is ſayd by Littleton, or Adminiſtra- 
tion of Goods by Executor or Adminiſtrator, orto makeattorne= 
ment,'{o of things made for her benekir, as accepting an Obligation, 
or the bringing of an ation of Waſt upon a Leaſe made by him are 
alſo good , but here the agreement and concluſion madeby her and 
her Husband, are for che diſadvantage of the Wife, and for that 
they are meerly voyd, astothe Wife, as in;H. 6. 19. 50. Con- 
tract is made with the Husband and Wife and they joyne in debt up- 
on that , and the writ abate, infomuch that the contra to the 
Wife is void, and ſhall be intended to be made with the Husband 
only , and ſo in R «ſells caſe 5 Coke 27.6. It is agreed that a marry- 
ed Wife cannor do any thing as Executrix to the prejudice of her 


Husband , foin 45 E4. 3. 11. Leaſe was made by Husband and _— 
T 2 an 
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Nicholls, 


Puncheon againſt Legate, Part IT. 


and they covenanted to-make ſuerties, and after the Husband dies, 
and the Wife accepts the Rent, and $5he shajl not be Bound by her 
Covenant, inſomuch that this was Colaterall to the Eſtate, and if 
iz be ſo that the agreement made by the married Wife is void to her, 
then ir ts no agreement and by conſequence no forfeyture of the E- 
ſtice : Alſo he intended that the concluſion of the condition, forthe 
words ofthe condition depends only upon the agreement and con- 
cluſion, and not upon any At made: So that the ſuffering of any 
AQ, doth not make any matter in the caſe, nor is to the purpoſe, 
and alſothe Replication relies only upon the agreement , ſo that 
the Recovery is not materiall: And he, intended that it is a, con- 
Cition, and that it cannot be Limitation, infomuch. that the words 
are, that the Eſtate ſhall ceaſe, as1f ſuch perſon had not been. na- 
med in the Will, and ſo that the Eſtate $hall ceaſe, as if he had 
been dead, which are words of Defeazance only and not of Limi- 
tation , for he doth not appoint the Eſtate to continue ſo long : 
And alſo the words are repugnant , for it cannot make the Eſtate 
void a5 if he had not beennamed,, for this is only the office of an 
Ac of Parliament to make a man tobe dead to one, and to be alive 
to another purpoſe; and ſo he concluded, and praied Judge- 
men: for the Defendant : Xi ho/ls Serjeant for the Plaintiff argued, 
that it is a matter ſufficient upon which. Judgement ſhall be given 
for the Plaintiff, and he firſt conſidered the words of the Condition ; 
that is, if the deviſces by themſelves or by any other, ſhall make any 
concluſion or agreement , ec. This shall be a forfeyture ; as in 28, 
H. 8.13. Dyer 65. Wherea Leaſe was made to the Husband and 
Wife, Proviſo that if they are diſpoſed to ſell and alien the Tearme , 
that the Leſſor shall have the firſt offer, and agreed,, chat if thac 
be a Condition, and the Wife ſurvive the Husband, notwithſtan- 
ding that it was no: her Deed, but the Ac of the Husband, $he hall 
be bound by that , infomuch that her Eſtate is bound wich. thac,, 
and chis was the pleaſure of the Leſlor, and she cannot hold it other- 
wiſe then it was given, and 47. Ed. 3.12. Ifa man. makes a Leaſe 
for yeares tothe Husband and Wife, and after outs them, they 
$hall joyne in a Covenant, and fo 48. Ed. 3. 18. They joyne ina 
Fine , yet there the Husband only brings Debt for the money , not- 
withſtanding that it be the Land of the; Wife which was ſold, and 
38. Ed. 3.9, If the Husband and the Wife joyne in Covenant : See 
45. E4,3. 11. b., Where they. joyne in Leaſe, and alſo to make 
furcher aſſurance , and the Husband andthe Wite alſo charged with 
thac, and ſoin the 20. H. 6.25, Feoffrlene was made to a woman 
ſyle upon candition, and after she takes a Husband , which 
break«s-the Condition, ſo in 35. afſiſ« 11. A woman ſole makes a 
Feoffment upon condition to re-enfeoft upon requeſt ,and after takes 

rok a Hoi= 


P-rt II. Tuncheon againſt Legate, . 141 


a Husband ,-and-then makes. requeſt .,and, good:, andif..ic be fv-in 
theſe caſes, then inthis caſe the Wife sball not be received, to fay the 
agreement, was made againſt her will, and for this, ſee the Starxre 
which gives C#4.1z zitato the Woman, where the words are, to 
whom $he inherlife.could not,c 2neradit; _ _ DEW BE | 
: And after chjs agreement , jf the Hucband give warrant of At- 
rorney to ſuffer Recovery this is ſuit cient, asit is agreed in 4.' Ed. 3. 
aniin6. Coke 41, CAMildmayes Cate is agreed: Thatifa man make 
a Feoffment to a Huband and a Wife upon condition that they 
ſhall not alien, it 1s good. to.reſtrajne alienation, by which. it apeares 
that if they Joyne in Feo{'ment., that this ſhall be forfeyture, and 
yet this is che, Feoffment of. the'Husband only , So here the agree- 
ment of them, notwithNanding itis the A of the Husband, yet 
inſomuch that it is againſt the expreſse words of the Condition, this 
f) all be breach of the Condition, and he intended that the words 
of the Condition amount to.as much, as if he had ſaid, that neither 
the Daughter ſole, nor the Daughter with .another -Daughter, 
or with another perſon ſhalf make agreement , and the other perſon 
of neceſlicy ſhall be intended her- Husband, and ſo this agreement 
by the Hysband and the. Wife is within the words of the Condition; 
And alſo he ſaith that it 1s argued in Becwiths Caſe 2. Coke that a 
married Wife may, declare a uſe of a, Fine which is, levied of her 
Inheritance, and if the Husband declare uſes, the Wife may con- 
.troilethem: And if an Eſtate* be conveyed with power, that the 
Husband with the afsent ofhis Wife may revoke that, the aſsent of 
the Wite to ſuch reyocation is good :Soif Proviſo be, that a mar- 
ried Wife only without her Husband. may make. . revocation of uſes 
" and declare new oþis is good ;,.and reyocation, made by the Wife, 
and declaration of. new uſes are very 00d , and he agreed that in 
' matters of Record, the Husband-cannot prejudice the Wife with- 
out her conſent , as Warrant of Attorney upon a £xid 7aris Cla- 
met , or Per que ſervitia, or other AA which concernes her Inhe- 
rirance, asing. H. 6.52, 46 Ed. 3.11.43. Ed. 3. 5:and27. H. $. 
If a married.Wife joyne with her Husband iff a Feoffmenc of her 
owne Land, rendring Rent, and-after the Husband dies and the. Wife 
' accepts the Renr, this ſhall bind her, which' proves. that it was her 
Feoffment as well as the Feoffment of the Hnsband . Seconely be 
conſidered the words or the Condition, which are : ( Conclude 
andagree.).. &c, the which be intended,,not to be ſo uncertaine, 
as going about, but they. are [ſſuable and triable, as it-is agreed in 
5. Ed. 4. 6. (om. 56. a. Wyzbiſh and Taylhois Caſe ,. conſent ro a Ra- | 
viſhmeat withinthe Starxte of 6. K: 2: 15 Ifſuable and. triable , ſo J 
of conſent and agreement within this Condition., for- though thar 


{ . , the words are conlent.and. agree, yet. it ought co be otherwiſe an 
"i. S435 l AQ 
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AQ fubſequent,that is,reconvey, ſuffer, or other ſuch A& or apree- 
ment ſhall notbe forfeyrure , for ro make Elopment which ſhall be 
a forteyture of Dower, there ought firſt to be conſent , but that is 
not ſufficient, bur there ougn to be alſo departure from the Hus- 
band and then the Law adjudges upon all the AQ : So here when it 
3s an agreement , and another A& ſubſequent , whichis execated , 
then the Law ſhall judgenpon altogether: and for that this agreement 
confifts of two parts , tirſt when the Wife upon the motion of rhe 
Husband concludes and agrees to do the At, which is the begin- 
ning of the agreement, and then when'the Husband and the Wife 
upon'that joyne in Deed indent, as in this cafe,this' is aconfummarti- 
on and makes x breaking of the condition, and this is not like the 
condition in Myldmaies Caſe , where every going about ought to 
breake thar, as if he goe to'Councell to be adviſed upon his Eftate : 
Thirdly he inten ed that the condition is not repugnant to the Eſtate, 
in refpe@ that an other thing 1s to be done before the-forfeyrture , 
and after the concluding and agreeing, for the Wife remaines in 
Seiſin after the agreement, tillthe Recovery 'or othet' AG be cxe- 
cuted : And alſo he argued that before the Statute of 4. H. 7. of 
Fynes : Tenant in tayl might be reftrained of alienation of his E- 
ſtare , for untill chat he could not Barr the Iſſue in tayl.. 'So at this 
day he intended that a gift in tayl upon condition'that he ſhall levre 
a Fine without proclamations this is, good,. and our of the power 
which is given to Tenant intayl to Barr the Eſtate tayl by the levying 
ofa Fine: And levying of a Fine without proclamations is only a 
diſcontinuance, and ſo tortious, ſo when a Condition doth not 
extendro all as,but only ts all unſawful aQs,and for that it dbth not 
extend ro a Recovery, for that is a lawfull A, as'it is apreedin Scho- 
laſticas Caſe to, H. 7.10 11.9. 7. 6,7. 21, H. 7. and 28 HB.8. 
Leemans Caſe : If an eccleſiaſticall perſon hath a Teartne with this 
condition, that he Shall not alien, and after comes the Eſtate, 
which inflias punishment upon him ſor keeping of a Farme, and yet 
it ſeemes it is a'good, condition: But ſo upon the Statute of 4. H. 7.0f 
fines,If aman hath agift in tay! with. condition that he $hal not alien : 
And after the Srzatste of. 4. H. 7. is made which inables him to barr 
the Eſtate tayl by fine, yet he intended that the condition should re- 
ftraine him -from all unlawfull Alienations: And he-intended as 
well as ſuch a condirion annexed to a Leaſe for life is good , ſo is 


' it being annexed to an Eſtate tayl!; for as well as it is in one caſe 


for the preſervation of the reverſion :. So''is this in the other caſe, 
and as in 6, Eliz. Dyer 227. Grant of Rent, Provi/o that it shall not 
charge the perſon of the Grantor, shall notextend to the Executors 
of the Grantor , 'but shall be determined by the death of. the Gran- 


tor: And ſoas a conditionthat a married Wife or an Infant hall. 


nor 
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not alien is good , inſomuch that this is wrong , ſo he intended 
that if this were a good condition at the Common Law, that Te- 
nant in tayshall not alien the Eftate by 4. H: 7, and 37. H. 8. 
doth not 1nable Tenant intay[ to make ahenation againſt ſuch con- 
dition: Andirt hath been agreed” that if a man makea Feoffmene 
in fee of the Minnor ot D. And after makes a gift in tayl of the 
Mannor of S. upon condition that the Donee $hall not alien the 
Mannor of D. this is a g 50d condition, and inthe 21. H. 7. 1 2.it isa- 
greed that if a man make a Feoffment (anſa Matrimoniz Prole- 
cati,and after Divorce. is ſued, there the free-hold shall be de- 
veſted out of the Husband without entry : And aiſo-he intended 
that a man might make athing by.-deviſe, 'the which he could not 
make by Atexecuted, as Authority to ſell his Lands to his Execu- 
tors it good, and yet inall caſes of Authorities by Ads executed 
the Authority ſhail ceaſe with the life of the party: And for that 
there ſhall be one Law ofdeviſes,, and anvther Law of Adts execu- 
ted by the party in his life, as 29. 4/i{c 17. and Fitz. Na. Bre. in 
ex'gravi querela laſt caſe, the particuler Eſtate being created by 
deviſe , ceafes, and remainder takes effe& : And then to the excep= 


tion , that the eſtate ſhall ceaſe and-. remaine to him which had : 


the next remainder, the which is repugnant, as it was intended, and 
ſo is fermy and eArſcotts Caſe : Burt here the words are that the 
Eſtate shall ceaſe, as if the party to which that is limited were 
dead without Iſſue from the time of the Contract and agreement, 
and the remainder to him which hath the next remainder, and not 
the Iſſue of him which made the forfeyture , and alſo this Remain= 
der from the time of the agreement and concluſion, and not from 
the time of the AR executed, for then ir would be too late, for 
then the Eſtate is transferred to another, as it was in the caſes-put by 
eAnderfon in Corbetts Caſe : But here all the Eſtare jimited to him 
which made the forfeyture $hall be determined , and alſo he inten- 
ded that the Reaſon that the Replication containes, that the parties 
deing in acuall poſſeſſion are only to fatisfie the words of the Con» 
dition : And fo he eox.cluded, and prated Judgement for the Plaintiff. 

In dower the Demanaant recovered Dower of tenths of Wool and 
Lamb, and how execution ſhall be made was the queſtion : And the 


Juſtices intended that the Sheriffe might deliver the re»ths of every 


3 yard land, and affigr the Yard Lands in certai» : Bat after it was 
conceived that this would be uncertain and nnequall, and for that 
the Sheriffe was directed to deliver the: third part of all in general, 
and yet the firſt was agreed to be good';: bur onely in refpeR of Ine- 


qualities, as indower of a Mill, the third Tolt diſh, and'of a Villayne: 


the third dayes work, as in 23 H.8, And it was alſo agreed that 
tlie Sheriffe may aſſign this dower withour a Jury. 
Ie 
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Nicbolls, 
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Tc:was moved , if an Artachwepnt be granted againſt a Sheriffe for 
contempt-after he is removed our. of; his Office ; and the Juſtices in-, 
tended tharnot, inſomuch that now he: is no Officer , and (for that” 
tre cannot be now fyned, and without fyne they did not uſe to Im- 
priſon, bur the Judges would be adviſed to ſee the Prefpdents of che 
Court 1a ſuch a.caſe. (SIND 


M-chielmas 1617. 9. Jacobi, in the Common B:nch. 


Kemp, and Philip his Wife, Jawes; and Blanch his Wife, Plain- 
 tiffs, againſt Lawrere and TroVop, and the Wife of Guxiey, - 
- Executrix, during the minority. of the Wives of the. 

Plaintiffs. $146 | 


TJ He caſe was, An E-xecatrix during the nonage;; for ſo it was, and 

& not Aaminiſtratrix,that is, ſhee was ordained. E xecwtrix, till 
the Wives ofthe Plaintifs.came to their full age , or were.marryed, 
and then they ſhould be Execarrixes. And:this Execatrix during 
the minority; broughr an aRtion of Debt, and tecovered ; and before 
Execution the women E xecstrixes took Husbands, and brought Sci- 
re facias upon the Record , to have Execution upon the Judgment a- 
Sainſt theſe Defendants 35 Ter-tenants, which pleaded ſpecially that 
they had nothing intie-Free-hold, nor inthe LanJ, but. only a leaſe 
for yeares, and that the free-hold was in another ſtranger, upon 
which Plex the Plaintiffs demurred in Law. And Nicholls Serjeant 
for the Plaintiffs , that there is the difference betwixt this ZE xecator 
and an Adminiftrater during the minority , as in 26 H, 8,7. 4. ifan 
Aaminiſtrater have Judgment, and dyes before | Zxecxtors or other 
have ſued out ther Letters of Adminiſtration, they ſhall have no ex- 
ecution of this Judgement, inſomuch as he comes in-paramount the, 
firſt Adminiſtrator, and as immediate eAdminiftrator to the firſt Inte- 
ſtate, as it is agreed in Shelleys caſe. So the Adminiſtrators of one Ex 
ecutur ſhal not have execution of a Judgment given for the E xecator, 
as it is reſolyed in. Bradenels caſe, 5 Coke, the 9.6. Andin 21.Zdw. 4. 
It is agreed, .iftwo are made Joynt-Executors, and one of them dies; 
the other ſhall be ſole Execator to the Teſtator-: and if hee make his 
Executor, and dyes, his E-xecators shall be Executors'to the firſt Te- 
ſtator : And alſo there is in Foxx & Gretbrooks Caſe in- the Com: that 
one may be Executoy forcertain years, and another after; and 'this 
differs from the other caſes ; .for in-this caſe all-gheſe, Kxecutors were. 
in privity oneto another but in the other caſe, qne,comes paramount 
the other. . But here-they are all made by the firſt Teftator and the 
Will : And he cyted the,2-Caſe inthe Lord Dyer, and,.18. and 32, 
Eaw, 3. there cyted, where a Purchaſor brought a Writ of m_—_— 

an 
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and was not-privy-to the firſt Record; And Grantee of a Reverſion 
brought a Scire facias againſt Conuſee of a Statute- Merchant , al- 
tedging that he had received ſatisfaRtion. So if a Parſon of a Church 
recovers an Annuity, and after the Church is appropriate to a houſe 
of Religion, the Soveraign of the ſaid houſe shall have a Scire facias. 
And ſo if union be made of two Benefices, and yet in all theſe caſes 
there was no privity to the firſt Judgement : ſo he in reverſion $hall 
have Errour in Attain@upon Judgment againſt his Leſſee forife, and 
the. Reaſon is given'tn Bradexels Caſe, that is, they which may have 
prejudice may have /cire factas, and it is not like where two Joynt-- 
tenants are, and one makes a Leaſe for years, and dyes, the other shal 
have the Rent, inſomuch that he comes in by ſurvivorship, and not 
in ptivity.- Bur.here:the Executors come in in privity,, as in caſe of 
two Executors are joyntly, one cyes, the other which-ſurvives chall 
havEExecution of Judgement given for them; for Adminiſtrator du- 
ring the nonage is only to the uſe, commodity, and profit of an Exe- 
cutor, and of a Teſtator : ſo that he being Executor to the Teſta- 
tor , he shall have execution. Agdto theſecond, that'is ,;'that the. 
Defendants bave noching bur for yeares, and'thatthe free-holdis toa 
ſtranger;he intended that this is not good, 8 yet he agreed that in//cire 
facizs where a free-hold is ro be recovered , ſpeciall non-tenure' is a 
good plea, asin 8Edw 419.and8 H. 6. 32. but not of the contra- 
ry, and there alſo generall non-tenure is no plea : But here-where the 
free-holdis not to be recovered, nor one northe-other is-a Plea; ;-for is 
may be averred that the Defendant hath a releaſe from-him- that hath 
the reverſion : andas in 14 H. 4.'5. in /cire facias 'to accomprt againft 
an Executer who pleads that the Teſtator was never-his Zay/iffe to 
give an accompr, and yet it is agreed that this hath been a good plea 
for the firſt Defendant , and this is the reaſon thatit was not taken, 
nor was allowed for a good plea. inthe 11: H, 4.'12. Taſomuch that 
this amounts to #or-rexxre ; and in 44. and 45. Eliz. Aich. Rot. 834. 
it was adjudged in Scire facias , where the Defendant pleads that he 
was not Tenant Of the Free-hold,and adjudged no plea : And fo he ſaid 
it was adjudped in the cafe of eLi-ſonles Colledge, in Scire facias to 
have execution of a Judgment in Eje&:0xe firme : and the Defendant 
in the Scire facias pleads, that he was but "Leſſee for years, and ad- 
judged no Plea, infomuch that nothing was to be recovered but only 
the tearm, and not the Free-hold, and fo he concluded, and prayed. 
Zmndgement for the Plaintiff in Scire facias.. Harri Serjeant argued 
to: the contrary, and he intended that the Return of the Sher:ffe 
is void, 'inſomuch that the Fri commanded him'to give notice to 
theTenants of the Land in Fee-ſmple , and hee did nor return, thar 
thoſe which he had returned were Tenants of the Land in Fee-/ample, 
| U and 
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and ſo theſe words of the #r:: are not anſwered, and fo no Texan 
is-returned at all. ©" 36 od | 17 

And it is not like to the Caſe:in 2 H,4. for:there the Return was: 
according to the Exigent ofthe Wric, but here it is not ſo. Andto 
the firſt matter he intended, and agreed, that an Execuror of an Exe 
ecxror may ſue execution had by the firſt Executor, infomuch that hee 
'comes in in privity. But he ſaid, that ſo it is not in this caſe, and that 
there is no diflerence betwixt this caſe , and the cafe cyted in Shefeys 
caſe, that is, that e-Ldminifrator of eAdminiſtrator ſhall not ſuc ex- 
ecstion , inſomuch that he comes in peramount eAdminmifrater, and 
accords with this Caſe, 2 El:z. in the Lord Dyer : If two Joynt-Te- 
nantSare, and one makes a Leaſe for years, rendring Rent , and dyes, 
the Survivor ſhall not have the Rent, infomuch that hee commeth in 
peramount him ; and tothe other he intended , that the ſpeciall wow- 
texre is a good plea, as well in Scire facies to have execution offda- 
mages, as Of Free-hold, as in 24 Edw. 3.31.ands H.y5. 1.andg. 
H. 5. tt. Itis reſolved, that 'in Scire facias ſpeciall non-texwre is a 
good Plea, and the books of 8 H.6. 31. cyted before, there is Joynt-te- 
anc pleaded to one part, and ſpeciall yon-tenwre to the other part by 
Leaſe for years, and the queſtion is if it might be pleaded apart : And 
in 3 £dw... 14: I Scive faces upon Recovery by Writ of Right P«- 
text in baſe Conrt, and that the Defendant cannot plead releaſe of 
the Leſſor., and ſo'the joyning of the Miſe may be forfeiture of his 
Eſtare : And he ſaid that it was adjudged in 16 Edw. 3. Scire facias 
5. that Tire facies to have exrcntionof a Fyne ſhall not be ſued a- 

zinſt a Leſſee for:;years, but againſt himwhich hath the Freehold ; 
t where Debt or Damagesareto-be recovered, there it may-be.{n- 
ed apyinl him which bath only Leaſe for years, infomuch that the 
poſleſlienis to beicharged ; and-ſo he concluded;, and prayed Judge- 
ment for the Deferdants, and it isadjourned. 


Michaelmas 1611. 9. Jacobi , in the Common Bexch, 
Crogate agaizii. Morris. 


TX caſe was this , Copy-holder preſcribes tohave:common in the 
, Waſte of the Lord, and brings aQtion of Treſpaſſe apainft a ſtran- 
gr for his Braſtsdepaſtucing-upoa the Common there ,.and Harra 

rjearit argued that this aRionis aot maintainable for two cauſes. 
Firſt, inſomuch that he isa Commoner ; for as it is ſaid by Brook Ju- 
ſtice, 1 2. H. 8. 2.4. Commoner- cannot have an ation 'of Treſpalſe, 
for the Common is not Common , but after the Commoner hath ta 
ken that, and then before that he hath taken that be hath no wrong 
nor damage , but the damage is to.the Tenant of the Land : As if a 


* Leſſee 
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Leflee for years bequted , and kein reverſion recovers in A/ife , hee 
ſhall not have damage, infomuch that the damage was made co the 
Leflee, and the 22 A{i/-48. 15 H.7.i 2.6; agreed that Commoner can 
n2t maintain aion'of Treſpas,nor no other but che owner of the Soil, 
but, 13 H. 8. T5. by Norwich, 15 H. 7.6. 5 H. 7.2. 24 Edw. 3. 42. 
Cummoner may diſtratn and avow for doing damage. 2. He inten« 
ded that this ation is not maintainable, inſomuch that every other 
Commoner may alſo have the ation of Treſpaſſe, for if it be wrong 
to one, it is wrong to.cvery one of them , and fo the ſtranger ſhall be 
infinitely puniſhed, as in Filliams Caſe, 5 Coke, 72. b. where it-yas 
adjudged an ation-of the Caſe-doth not lye for the Lord of the Ae 
or to;preſcribe; that a Vicar ought to adminiſter the Sacraments 
kis private Chappell, ro him , his 2Zen-[ervants and Tenants within 
the PrecinQs of the ſaid Aſanvor, and adjudged that it doth not lye, 
inſomuch that then every of his 7 exants might alſo have action , and 
fo the Vicar ſhall be alwayes pumfhed : So.in 27 H. 7, 27. 4. A man 
ſhalt not have an actian upon.the:Caſe for nuſance made in the high 
way ;ſoitis 5 £4. 4 2. fortrenchingiin the high way, ſee 33H. 6- 
26. 8. accordingly ; and ſo-he concluded that rhe aGon is not main- 
tainable, and prayed Judgement for the Defenilext. Dodridze 
Dedridge the Kings Serjeant , to the exception which hath been an 
made by.the other party, that Plaintiff ought to averr that he 
hath Beaſts which ought ro Co there, and that his Beaſts have 
loſt their Common, that need not to be averred, but itſhall be pleaded 
by the other party ; for if ke have diſtrayned the Beaſts of a ſtranger, 
doing damage, he need to ayerr no more in this ation, and to the 0- 
ther matter, and the two Objefions which have been made by the 
other part : Firſt, chat che Commonerhath no right to the Common, 
till he have taken it by the month of his Beaſts ; to that he ſaid, that 
the Commoner hath right to that beforethar ir be taken by ſuch 
mouths of his Beaſts : and notwithſtanding that it ſeems by the time 
of Ed. 1, That Commoner cannot granc his Common till he have Sei- 
fin of that ,, yet 12 H. 8. is otherwiſe , and that a Commoner may 
have an ation the name implyes, for he hath Common with others, 
and a ſtranger which is no Commoner cannot do wrong , but this is 
damageto him ; and he cyted BraFo», 430. that thereare two forms 
ef Frits, 1. Curficory Writs , 2. Commanding Writs : The firſt-of 
thoſe which are formed , and are of courſe, and the others ſach of 
which there is no form, but areco be formed by the Maſters of the 
Chancery, 'according to everyparticular Caſe : So that there is not a» 
ny Cafe , but that the Law affords a #r5+ and remedy for that, asin 
28 Edw, 4.23. Altion xpon the Caſe was framed againſt an Officer, 
which gave priviledge to ne as his ſervant Which was not his ſervant : 
nnd it 35 not like tothe Caſe in 11 Hig. 47. a. where 8 School: maſter 
U 3 brings 


Cokes 
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| brings #n ation upon the Caſe againſt another for evefting of a School in 


the jame Towne to bis damage , but this was damage withont Injury, 
But here the Commoner hath received wrong and damage ; bur yet 
he agreed that the Commoner couid not have ation of Treſpaſs why 
he broke his Cloſe}, for thar.is proper forthe owner of the Soile. But 
it hath beenagreed to him; that he might diſtrain them , doing da- 
mage ; and the reaſon of that is, inſomuch that he hath recei- 
ved damage, and amends may be tendered unto him in recompence 
of his damages, without any regard to other Commoners, as it is a- 
greedin-24 Edw. 3. 42. And-to the Objection, thar if one Conmme- 
zer may have aRion, vhen every Commoner may have the action, and 
fo the ſtranger ſhall be infinitely puniſhed. 'And to that he ſaid it is 
a Publique lofſe and private; and when the publique wrong includes 
private damageto any man, there ke to whom the private damage ts 
done may haveaQion : And he faid, that the Regiſter contains many 
#rits/for. publique wrong, when that is done to private men, as 
fol, 95« Awan fixes a:pale, croſfe a navigable River, by which a' Ship 
was caſt away ,, and the Owner maintained ation of Treſpaſſe :* And 
fal. 97... A man brought Treſpaſſe againſt one which caſt dung into a 
River, by which his Medow was drowned ; ſo if the River be infeaed 
with watering Hemp or Flax, -he which hath fiſhing there may main- 
tain aRion-of Treſpaſle : ava - Aion of Treſpaſle by one 
for ploughingof-Ladd:where one AU a common way ;and fo it is 13. 
H. 7.17. 'One brings an action of Treſpaſſe againſt another for ere- 
Ring a Lyme Kill where many others are annoyed by that : So by an 
aſſault madeupen a ſervant, the Maſter and ſervant alſo may have ſe- 
yerall ations ; and fo in'the other caſes many may have-actions, * and 
yet this is. no reaſon to conclude any one of then, 'thar hee ſhall nor 
have his acRion,,' for in truth thoſe are rather actions upon the Caſe, 
then actions of Treſpaſs , forthe cruth of the Caſe is contained in the 
Writ. Alſo inthis caſe it doth not appeare chat there are any other 
{ommontrs which have Cormmon there}, and for that this-Objefion 
1s not- to the purpoſe : and it appears by He:/mar and Cratheſoods 
Caſe, 4 Coky 32. That Copy-holder ſhall have Common by preſcripti- 
on-in the demeſnes of the Lord , and ſo he concluded, andprayed 
Judgment for the Plaintiff. -. | TOS 
{okg cheife Juſtice ſaid, that iv was adjudged m thisCovure, 7r;n;- 
t1, 45; Elizs Rt. 153. b. between Holland and Lovell, where Com- 
money brings an aftionuponthe Caſe, as this Caſe is, 'agaitiſt a ſtran- 
ger which pleads not guilty., and-1t--was found by verdif for the 
Plaintiff, andit was after adjudged for the Plaintsf, for imformith 
that the m—_ may take them damage feaſant thac proves that he 
harh wrong, and this us the reaſon that hemay diftraine ( doing dam- 
wage.) And by the lame reaſon; if the Beaſts are-gone:before his com- 
| ming, 
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ming, he may have aQtion upon his Caſe, for otherwiſe one that bath 
many Beaſts may deſtroy all the Common ina night, and doe great 
wrong, and. ſha | not be puniſhed : and it is not like to a Nuſance, for 
that is publique, and may-be'puniſhed ina Leet ; but the other 1s pri- 
vate tothe Commoners'; and cannot be puniſhed inanotherplace'nor 
courſe : and heallo cyted oneWhitchands caſe to beadjudged, where 
many Copy-holders preſcribe 'to have Loppings and Toppings of Pol-- 
lards , and Husbands growing upon the Waſte of the Lord, and the: 
Lord cuts them , and one {opy-ho/aer only brings his ation upon the 
Caſe, and adjudged that ir:was very well maintainable, notwithſtan- 
ding that every other Copy: holder may have the ſame remedy. ' And 
hefaid alſo, that ſo'it was adjudged inthe Kings Bench, Hillary 5 
7acebi, Rot. 1427. in George Englands Cale : And 2 Eaw. 2.b, Cove- 
naxt 49. If a man Covenant with 20, to make the Sea banks with A. 
B. andevery one of them, and-after he doth not doe it, by whictt 
the Land of ewo.is drownetl and damnified \, and they rwo may have 
an ation of Covenant without the others; Pere, for it ſeems every 
one ſhall. have an action by himſelfe. © Bur Foſter and ynch Juſtices. 
ſeemed that the Plai=tiffe.ought ro ſue in his Co#7t ,'that che Beaſts - 
of the ſtranger eſcaped in the Commor,'or were put in by fe Owner, 
for it may.bethey were puein by the Lord which. was owner of che: 
Soile, op by a.ſtranger.\ in' which caſes-the. Owner'of the Beaſts ſhall 
not be-punitſhed ::But (ke and 1/arburtos ſeemed the contrary;-and 
that this owght ro be averred and: pleaded by the: Defendant im excu'e 
ofthe Treſpafſe, as in ation of Treſpaſſe-( why he broke his- Cloſe )* 
And fo it was adjournedylee Goſublas cafe, 490; fee} ndgment.' . * 
Sir] 503 07: 9958149 1311005 2212 03 0953TIDE 900 Why 
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N. Repldvinche Defendant made Conuſance as Bayliffro Sir Them ar "*, 
Loighyand Daino:KCathterevetv Wife, invimating'that //abel-Brads Repirvin. 
burn was ſeiſed/db theplace where; c..in, rheir:demeſn2.asDof. Fee, 
and fo ſeifed the tirſt of 7»»e, 15 H. 8. gives this to the Lord 'Anthaiy 
Firzherbert, and Maxd his Wife, and to the Heirs males of their 
bodies, which have iſſue T homas Fitzherbert, Knight, FohiaFitther- 
bert, and Fillians. Fitzherbert, Anthony and Mand dyed, and the 
faid place where. diſtended to Six Thoman:Fit zherbert as Heire to--. 
' the Doxees to the Intayl : and the ſaid Thomas Firzherbert the 5.0f 
Amill) 6 Edwi'6. of that enfeoffed Hiumphrey'Swinmnerton, Ralph ' 
Cotton, and Roger Baity; totheuſe of william Fitzhberbert, and E- 
lizabethhis'Wifei for their lives, 'zndbafter td the-uſe :0f 'Siri Thomas: 
Fiteberber; and chefeirs of hisbody ; the-remainger' to the-uſe = { 
h the. 


j 
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the right Heirs of the ſaid #Hiew Fitzherbert : Filliam Fitzherbert 
dyed, Sir Themas Fitzherbert difſeiſed the ſaid Elizabeth , and the 
ſaid Fobs Fitzherbert had Iſſue, Thowas,and dyed, & Sir Thomas Fitz- 
berbert dyed without Heir of his body, and the faid place where, &+c; 
diſcendedto the ſaid 7hopwas as-Couſin & Heir of the ſaid Sir 7 hows, 
and Son an i Heir of the faid ohx Fitzherbert, which enters, and was 
ſeiſed co him and ro the Heirs Males of his body-,=as in his Remitter. 
And the ſaid Thomas Fitzherbert, 4 of Novemb. 39. Eliz. by Inden- 
ture of Bargain and Sale enrolled in the Chancery within fix moneths, 
bargained and (o}d the ſaid Land to Sir ##illiam Leighton & his heirs, 
ad Sir William Leighton, 5 of Novemb. 43. Eliz, by Indenture en- 
rolled withinſix moneths for 40co.1. bargained and fold 'the ſaid land 
where,&#c. to Sir Thomas Leigh, and Dame Katherixe, as aforeſaid, 
and fo avowed the taking for doing damage. And the Plaintiff tor 
Barr to the ſaid Avowry; pleads; that well.and true it is, that the faid 
Sir Willam Deighton was leiſed of the'ſaid place where,&c, in his De- 
meſne as of Fee, as:it was atledged-by che Defendant : Bur further hee 
ſaith;'that the ſaid Sir 7/i#iam Leighton ſo being thereof ſeiſed, x De- 
cemb, 44 Eliz.. enfeoffed the P laintiff in fee, and by force of that the 
Plaintiff ts ſeiled , and put in his Beaſts into the ſaid place where 
&e. withouc that, that the ſaid Sir #s/{5am Leighten bargained and 
ſold the ſaid Landin;which, #c.uo the faid Sir Thomas Leighton, and 


Katherine his Wife, as in the Conuſance hath been alledged by the 


Defendant, upon whichthe Defendants joyn Iſſue; and it was agreed 
by all the Juſtices , thac notwithſtanding this admiſſion of the Par- 
ties, is an Eſtoppell by the pleading, yer as well the P/aintsffe as the 
Defendant were admitted to give another evidence to the Jury againſt 
their own placing: that-is,'that Sir /:llizem gs. gt was not ſeiſed, 
and ſo nothing paſſed by the bargain and ſale; and alſo that Sir The- 
was Fitzherbert had the poſſeſſion by acceptance of the ſurrender of 
the eſtate conveyed to w:/liam Fitzherbert and his Wife , notwith- 
ſtanding it was admitted by pleading, that he. had that by Diſſeiſin x 
And all.the Juſtices agreed, that the Jury ſha[l not be concluded by 
" Rong of theparties , inſomuch that they are ſworn to ſpeake 
ru Ll 


Paſche 1612, 10. Jacobi, in the Common Bench. 
\ ++ Brook Plaintiff, againſt Cobb, © 


T5 Waſt the Plaintiff aflignes waſte in cutting down of 20. Oaks in 
ſuch a Cloſe, and 40. Oaks in ſuch a Cloſe, &c. Upon the Evidence 
it appears that the ſaid Oaks were remaining apon the Land for ſtan- 
dils, according to the ftatate ; at the laſt felling of that , and-they 


were 


go" 
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were of the growth of 26. or. 20. years, 'and char tithies were paid 
forit, Andit was agreed by the Lord Coke andalirhe Juſtices, that 
this was no Waſte, infomuch-ic was felled as Acre wood? And:it 


452 


was ſaid by the Lord { oke;; ; that thouglit be'of rhe ape of 20:'0r 24. * 


yeares, yet if the uſe of the Parties be to. fell ſuch for-ſeaſonable 
Wood, this ſhall not be Waſte ; and:if Tithes be paid for that, it ap» 
pears that itis'no Timber. | 


Doctor Mannings Caſein the Star-chantber. | 


OX Golding as an Informer, and not as party greived, exhibits his 
Bill in the Star-chamber againſt Dotor fanning, Chancellor 
to the Biſhop of Exeser , for Excortion, Oppreſſion, and other of- 
fences, It was reſoived, that when a Bill contains any particular of- 
fences, and afcer the ſame Bill contains generall words, which in- 
cludes many offences of the ſame kind ; And the P/aintiff proves the 
particular offences, he may-examine other particular offences alſo in- 
cluded within theſe generall words, in /wpplement and aggravation of 
the particular offences contained in the Bill; and if they be proved, . 
the Court will give the greater and- high ſentence agairiſt the Defer- 
dant in reſpe of them , notwichſtanding that they be not particu- 
larly expreffed in the Bill. Bat if the 'P/aintiff hath not proved any 
of the offences particularly expreſſed inthe Bill, the Defendant ſhall 
not be cenſured: by the' /particulars grounded upon: the generall- 
words of the Bill. And if a man-which is not party greived , exhi- 
bite Bill for offence made co another perſon ;*a9 agninſt 'whom- the 
otience was-committed , he ſhall not be allowed as Witneſle ,. inſo- 
much as he is party greived , and by that. he ſhould be a. witneſlſe in: 
his own Caulſle. | | 


Paſche 1,6F2. 10. Jacobi , inthe Conanon Bench. 
William Peacock Plaintiff, againft- Sir George Raynell; 


I N the'Sar-chamberthePhainci: exhibirs- his Bill againſt the-De-- 
fendancrfor Libelling and: Infamous Lerters:, the which was jn-xhis 


Informer, 


L 'J bell; 


manner, The Phimiff being Heirepenerall ro R:5chard Peacock which 


was of the age of eighty fixyeares-,” and had Lands of Inheritatice to 
theyalue of 8. or 900, . pound per annum,” and «the 'Defentiant had 
married the Daughterof Sir 'Baward Peacock;, -which was a yonger 


brother of the- ſaid Richard: Peacock, -and the ſaid Defendant per--. 


ceivirig that the ſaid Rfchard Peacock,, had purpoſe to fetrle his In- 


hericance upon the ſaid Plaintiff, and intending to remove the: 
- affectionof the ſaid Richard from. the Plaintiff, and co ſettle that in: 


hynſelie, 
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. any Bill , -upon, which this Sentence. ſheuld be founded . 


Peaeoth, againſt” Raynell. PartTIT. 


himſelfe , writes a'Letter,to the ſaid Richard Peacock, containing 
that the Plajntiffiy/asinot-the: Fon.df 'I' Peacock; and:was/a hunter 
gf -Tavetnes;z and. that-- divers! women: had . followed: him: from 
Lendonx0the place:of his dwelling , and chat he did 'defire to heare 
of the death of che ſaid Rerhard;, and that alt his Inheritance would 
not be ſufficient to ſatighe his!Debts ; and many other matters con- 
cerning his Reputation and Credit, to that ſubſcribed his: name, 
& chis enſezled & directed to the faid R. Peacock.: And it was agreed 
chat this was a,Libell., and for that the Nefendant was Fined to two 
hundred pound, and Impriſonment according to the courſe of the 


Count: 'And'the Plaintiff let looſe fro the Common Law for his re- 
compence tor the Damages he hath ſuſtained : But if the Letter:had 


been direRed to the Plaintiff himſelfe;;! and not tothe: third perſon;, 
chcnit ſhould not have beena Libell; -or if jt had been direRed:to-'a 
Father:,- for Reformation of: any, Afts- made by: his: Children; ir 
{hould be-no Libel] , for it isnot but for Reformation, and not for 
Defamation ; for if a Letter containe. ſcandalous matter , and be: Ci- 
reRedto.athird perſon,” if it be Reformarory and for:no.reſpe to 
hunſelle git ſhall nor be intendetd ro hea LibeJl; for with. what-mind 
it was made!is to be reſpeced::! As if a: man write to a; Father, and 
.his. Letter containe; ſcandalous matrer.concerning his Children, of 
-which he gives notice to. the, Father ,; and. adviſech-the- Father to 
have better regard;to his Children, this is only-Reformatory with- 
out any reſpect of, profic, co-him. which wrote-it: | But in the firſt 
caſe,the Defendanx.intended his;/profit.and: his/ owne' benefit ; and 
his was thedifference, COMSY TRHONS 03 S330 $4 75 


d Paſt he 1612.1 oO: Jacobi z:1# 'the Common Bench, 
Randall Crewe againſt Vernon. | 


es 1 wot Ar t1 ( 

N the nad i was reſolved : That if the Defendant do 
not performe the Sentence of the”©Court 5; as here he was'to make 
acknowledgement of his offence committed againſt the Court of 
Exchequer at: Chiſter,-:and-this; acknowledgement was to'be'madear 
- the::great; Alliſes at Chefter:,andhe:did nor, performe the Sencence, 
:antLyet.tbe. Defendant could nopbe fined for thisconrempr , bur, on. 
{ ty Jmpriſonpment.,/andifor that he was: committed "cloſe Priſoner till 
{ he performed it::' ;Buche could not be.fined , infomuch there- was not 
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Paſche 1612. 10« Jacobi , inthe Common Bench, 


Charnocke agianſt Corey , See before. 


LN Debt againſt Adminiſtrator: The Defendant pleades two Debt againf 
I. acknowledged by the Inteſtate, which were nor ſatis- 4dninibrator. 
fied , and that he had not any Goods or Chattells of the ſai4 In- 

teſtate , unleſſe Goods and Chattells which did "amount to the 

Debts due by the ſaid Recogniſances : And it ſeemed to all the 

Juſtices , that the Plea was not - good :. But that the Defendane 

ought to plead accarding tothe Common forme , that is , that he 

hath no Goods beſides or -beyond the Goods toſarisfie the: two Re- 
cogniſances, or that he hath no Goodsto ſuch value, which do not 

amqunr. to the ſaid. Sums. due by the two Recogniſances : And in 

theſe caſes this manner of pleading is Implied, confeſſion that he 

hath Goods of ſucha value , and ſo they ſhould be aſſets if .the Re- 
cogniſances be diſctarged,, ar remaine. of Coyin and fraud to de- 


ceive Creditor. 1 s 2 . 


Faſche 1612. 10. Jacobi , in the Common Benth: 


Copy-bols, 
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Bicknell againft Tucker. | PartTI 


termined and extinA by acceptance of a new Leaſe, as it is there, and 
in 22. H. 7.51.4. agreedand fo it was adjudged in Hillary 3o. Eliz. 
between Wilmottand Cutlers Caſe, that if a Husband which was 
ſeiſed of a Copy-hold Eſtate in right of his Wife , accept an eſtate for 
life, this determines the copy-hold Eſtate which he hath in right of 
his Wife in poſſeſſion : $o if Lefſee for yeares accept an eſtate of one 
which hath no Eſtate , yer this determines his Tearme, as it was 
adjudged Hillary 31. Eliz. Rot, 1428. b. That if Leſſee for yeares 
of a Leaſe made by the Anceſter accept an eſtate of Gzardiaz in Soc- 
cage , this determines his Leaſe , which” he had of the Anceſtor, 
and upon that te concluded , that in this caſe the acceptance of a 
Bargaine and Sale , turnes the Copy-holder in remainder to a Right , 
and then ir appeares Hy wt 69— 5. Coke 125. That he $hall be 
bound though that he hath only Intereſt , and fo of Title alſo, and 
he ſaid that it appeares, by Kite and Dnarintons caſe, 4. (oke 26. 
4. that a Right or Title may be of Copy-hold Eſtate, forit is there 
ſaid by ray cheife Juſtice, that it ſhall be wich in the Srarure of 
32 H, 8. chapter 9. of buying of Titles ; and ſo concluded. 

Doaridge the Kings Serjeant agreed , that the ſole queſtion is 
if any thing be here done to tuin the Copy-hold-Eſtate in remainder 
intoa right, for then he agreed that this ſhall be barred, otherwiſe 
not , and tothat hee intended, that the firſt Eſtate for life ſhall be 
fayd to bein Eſſe, notwithſtanding the acceptance of the Bargaine 
and Sale, asto all eſtrangers , and eſpecially when it is to their pre- 
judice, as if Tenant grant Rent, and after ſurrenders his eſtate, 
now between the parties, the Leaſe (hall 'be extinR by the ſurrender, 
but cothe Grantee of the Rent it ſhall be fayd to be in Ze, and 
if during his life , he in Remainder alſo grants-a_ Rent ,. hee ſhall 
hold the Land ſubje&'to both the Rents, thongh chart the'grants be- 
both'to one ſelf ſameperfon, ſo if he in Reverſion grants his Reverfi- 
on with warranty, and after the Tenant for life ſurrenders,, and the 
Grantee be impleaded , he ſhall never vouch during the- life ofthe. 
Tenant for life, 5-H. 5. Comment. 24 Ed. 3. And here alſo. is a 
cuſtome which preſerves the Copy-hold Eſtate. in Remainder, and 
their particular Tenant cannot thar prejudice, and for that alſo it 
ſhall not be turned into a right, as if-a'Copy. hold Eſtate be granted 
to one for life by one Copy, and after the Lord grants another E- 
Nate for life by another Copy to another, and then the firſt Copy- 
holder commits forfeiture.,, he which hath the ſecond eſtate cannot 
take advantage of that , but the Lord ſhall hold ic during the life of 
the firſt Tenant-, for no at made bythe particular Tenant ſhall pre- 

judice him in Remainder, for otherwiſe many. Inconveniencies 

would. inſue upon that , as by ſecret conveyances,, oras if a gran- 
"tec of a Rent charge, grant that to the Tenant of the Land for his. 
1331 : b | life, | 
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life, the Remaindet over, the Remainder ſhall be good, notwirk- 
ſtanding that the particular Eſtate bee extin and drowned , alſo he 
intended that the Copy-hold Eſtate is another thing, then the land 
it ſelf, and for that the Fine ſhall not be a Barr, no more then in 
Smith and Stapletons Caſe, Com. Where a Fine levied of Land hal 
not be a Barr of Rent ,* inſomuch thart it is another thing, ſo in this 
caſe he intended that the fine ſha'l not be a Barr of the Copy-hold 
Eſtate, and concluded, ec. Wynch Juſtice was of opinion that the 
Fine (hall not be a Barr to the Copy-hold Eſtate in Remainder, for 
the acceptance of the Bargaine and Sale doth not determine the firſt 
Copy-hold Eſtate for life, as to him in Remainder but only to the 
firſt Tenant and the Lord , and betweene thoſe he agreed that the 
Copy-hold Eſtate is determined, as in Heydens Caſe, by accep- 
tance of a Leaſefor years, and for that the Remainder fhall not be 
rurned to a Right, and by conſequence ſhall not be barred, and 
for that he ſuppoſed thatthe reaſon that the Fine was a Bar in Saffins 
Caſe5 Coke 123.6. was infomnch that the Lefſor entered , made a 
Feofment and after levied a Fine, andit is there agreed that the Fe- 
oftment turnes the Eſtate of the Leſſee to a Right, and for that the 
Fine ſhall be a barr, and alfo there the Leaſe was by limitation of 
time to have a beginning, but ifa man makes a Leaſe for years to 
begin at aday to come, and before the beginning of that makes a 
Feoffment or is difſeiſed,and Fine with proclamation is levyed, yet he 
which bath future Intereſt ſhall not be barred, for this is not turned 
to a Right,and ir was not the intent of the Statute of Fines to make a 
Barr of right, where there wasno diſcontinuance or Eſtate at leaſt 
turned to right, and this was the cauſe that at the Common Law, Fine 
with Non-claime was no Barr, but where they make alteration of 
poſleflion, and he cited Palmers cafe to be adjudged, that a Fine of 
Land ſhall not be a barr for Rent, where the caſe was, Leſſee for life, 
Remainder for life of Rent : The firft Leſſee for life of the Rent, 
purchaſeth Land- and levies Fine of that , and adjudged that this 
ſhall not binde them in Remainder of the Rent, no more, ifhein 
remainder levy a fine that ſhall not prejudice the particular Tenant , 
and ſo he concluded inthis caſe, that the Ramainder ſhall not be 
barred and that the Plaintiff ſhall have Judgment. Parbarton Ju- 
ſtice accordingly, and he argued that the Statute of Fines con- 
taines two parts. 

The fiſt, to barr thoſe which have preſent right, and they ought 
to make their claim within five yeares after the Fine levied, or other- 
wiſe they ſhall be barred. 

And the ſecond thoſe which have Right , title, or intereſt accru- 
ed, after the Fine levied , by reaſon ofany marrer which preceded 


the Fine , and in both c,ſes the Eſtate which is barred ought to be 
X 2 turned 
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turned into a right', or otherwiſe it ſhall not be barred , the which 
cannot be here, for theeſtate is given by the Cuiiome, and it is to 


| have his paving after the Death of che firſt Tenant , and thengh 


that the firſt Tenant commit Forfeiture, yet he infemainder cannot 
enter, for histime is not yet come, as in45 Ed. 3.1s a collaterall 
Leaſe with warranty tothe Tenant for life in poſſeflion, this ſhall 
not be a barr,inſomuch that it is made to him which hath poſſeſlion , 
ſo if a man make a Feoffment upon condition, and the Feoffee levy 
a-Fine with proclamations and five yeares paſſe, and the condition 
is broken, the Feoffee may enter at anytime, otherwiſe.if the Fine 
had beenlevied after the condition broken,and fo if the Lord be inti- 
tuiled to have Ceſſavir, and Fine is levied by the Tenant and five 
yeares paſſe, he-ſhall be barred, and this was the cauſe of the 
Judgment in Saffizs caſe., inſomuch as the Leſſee had preſent inte- 
reſt coenter, and this was altered into a Right by the Feoffment , 
and then the Fine was a Barr, but here he in Remainder hath no 
right till after the Death of him which was the firſt Tenant, and 
then his right to the poſſeſſion begins, and ther. ifa Fine had been 
levied with proclamarion this fhall be a:Barr , and ſo he concluded ; 
that Judgment ſhould be entered for the Plaintiffe. | 
Coke cheife Juſtice accordingly, and he agreed alſo that the fole 
queſtion is, if by acceptance of a Bargaine and fale by the firſt Te- 
nant forlife., the Remainder be turned into a right , and he'fayd , 
tharrigbe fometimes {leeperth , but it never dyes, but this ſhall be 
intended'( the right ofthe Law ) and not right of Land, for that may 
be barred by Writ of Right at the Common Law , and he intended 
that Copy-holdes are. within the Statutes of Fines, be they Copy- 
hold for life , -yeares, . in tayl, orinfee, for the third part of the 
Realme is in Copy-holdes, and two parts in Leafe for 'yeares', and if 
theſeſhall not be within the Statute, then this doth not extend to 
three parts ofthe Realme, andir isagreed in Heydons caſe'3 Coke 
$8. 4. That when an a& of Parliament doth not alter the Tenure , 
Service, Intereſt of Land , or other thing in prejudice of the Lord 
or of thecuſtome of the Mannor, or in prejudice of the Tenant, there 
the generall words of fuch a of Parliament ſhall extend to_Copy- 
holds, and alſo it is reſolved to be within the Statute of 32 H. 8: OF 
Maintenance, and alſo it is within the exprefle Letter ofthis, which 
containes the word Intereſt, and Copy-holder hath intereſt and fo 
alſo of Tenant by Statute Merchant , then the queſtion .will be; if 
the'acceptance of a Eargaine and ſale turnesthat to a right.” and'he 
intended that his Eſtatefor life remaines, though that 'ir is only 
paſitvein acceptance of Bargain and ſale, and for that it ſhall not be 
prejudice more then if Tenant at will accepts a Bargaine and Sale, 
for his Eftate at will, this notwithſtanding cemaines , but .if Leſſee 


for 
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» 


for years or. life, accepts: a Fine. npon ,conyſance '9f, right , this is. 
a forfeiture,igſomuch that it is a matter 0 -record,and.ic {ball be anre- 
ſtoppel to ſay that he did not take Fee by that,& doth'not admit the 

Reverlionto bein another, alſo infomuch that the Bargain and ſale 

was executed by the Statute for this cauſe it ſhall not be prejudice,as 

it was adjudged.in the Lady .Gre/pams.caſe;inthe Exchequer, . 28 

£1iz2., Where two ſeverall conveyances were made with power of Re- 

vocation upon tender of ren pound, and adjudged by a& of Parlia- 
ment that a revocation-was good, and alſothar no licenſe of aliena- 

tion ſhall be made, inſomuch thatit,.- was by a& of Parliament, 
which doth no wrong , and it is-for the Treſpaſſe , for, which the | Revocation of 
party ought to have licenſe , and if 'it .be not Treſpaſſe. there need- 4s. 

no licenſe before hand nor pardon afterwards: Soif a man makes a 

Leaſe for yeares, remainder for yeares, the firſt Leflee- accepts 

Bargaine andSale , this ſhall not curncheſe in remainder ro prejus, 

dice. AY , 4M <Þ | | 

Thirdly ic ſeemes ro him alſo , that nocwichſtanding, the accep= 

tance.gf the, Bargain and Sale, the firſt Copy-hold Eſtate for life re-, 

mainstm Efſe, and isnot determined. For this differs from an Eſtate 

of Land,, for it ſhall not; be ſubje& roa Rent granted by the Lord : 

the firſt Eſtate remaines , till allthe remainders are determined, for 

the firſt tenant for life cannot ſurrender.to theLord,alſo-it iscuſtoma- 

ry eſtate, for by theCgmmonLay this being granted tothree-ſucce(- 

fively,this ſhail, be determined and extinQ for the third part,for they 

three take into poſſeſſion, and:the'word ſucceſſively, ſhal betaken as 

void, . but here the Cuſtome appoints ,. that the remainder ſhall not 

have his beginning,,  tillthe death of the firſt Tenant, /and that they, 

ſhould rake by ſycceſflion, / and for-that there is a difference between: 

this cuſtomary;Eſtate;, -and other Eſtatesat the, Common Law ,* and, 

other ſurrenders, for.if a-Copy-holder-ſurrender to.the uſe of ano- 

ther for.life ; nothing paſleth- but. for life only , the Lord hath nov 

any remainder by this Surrender , -and.if this Tenant for life.commits 

forfeiture ,, he in. reverſionfhall,nor take advantage of that ,, and, 

if at the. Common Law Tenant for kife., remainder for life, or ja fee 

be, andthe firſt Tenant for Jife.makes a Feoffmeat, Tos 'aKer levies 

a Fine, and reſolved that he in reverſion ſhouid not be bonng ill 

5.yearsare incurredafter the death ofthe 1.,Tenant for life, for then 

his title of|Entry;ticſt, accrues in apparancy,,. and before thar is. in ſe» 

crecy.,., of which hein remainder is nor held ro, take notice, ,and fo 

in this caſehe in remajader ſhall not be, bound till five yeares are ins 

curred after the death of the-firſt Tenxnt, and the rather informuch @# 

as.che firſt Eſtate remaines , for that that the firſt Tenant was only 

paſſive and not active, and fo .he concluded chat Judgement ſhall 

be sivenfor the Plaintiff, ,infomuch that the Fine was no Bar, , and 
UPOQ. 
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vpon this concordance offlEthe three juſtices in opinior?, rio other 
Juſtices being preſent this Tearm Judgment was entered accordingly. 


 Taſche 2612, 10. Jacobi, in the Common Bench. 
Danyell Waters 4ghinſt the Deane and chapter of Norwich. 
N covenant , The caſe was this in 37 H. 8. the then Deane and 
Chapter of Norwich made a Leaſe to one Twaits for fifty yeares, 
which ended 35 Zliz. intimeof E4. 6.:The then Dean and Chap- 
tef ſurrendred' all their poſſeſſions to the King, which thoſe newly 


endowed; andiincorporated by the name of Deane and Chapter of 


Doariage. 


the foundation of E4d.6.and inthe 8. Eliz. Saliſbzry then Deane 
and the then Chapter made a Leaſe to Thimblethorpe tor 99, yeares 
to begin after the ſaid Leaſe for fifty yeares made to 7 waits: And 
ic doth not appeare by the pleading; that Thimblethorpe entred : 
Brit the ſucceeding Deane and Chapter in the (42. Flzz. rzade ano- 


"ther Leaſe torW/ters the Plaintiff for three lives, rendriris the an- 


cient Rent quarterly ; with warrant of Attorney to mie livery , 
and it wasnot executed till after the end of three quarters of a yeare 
afrer the Sealing of it , and when the time of three rent daies were 
Incurred: And in this Leaſe rhe Deane and-Chapter-eovenanted 
with Fafersx0 acquit and fave harryeleſſe the Leſfee and the premi- 
ſes during the Tearme','&c. ' By reaſon of any Leaſe made by them, 
or any of their Predeceffors or by the Biſhop : And then the Plain- 
tiffiri his Court, conveys the Leaſe made by Thimblethorpe to Doy- 
the, and that he intered and diſturbed the Plaintiff, and fo aſſigned 
breach of eovenant, upon which this Action was founded , upori 
which the Defendants demurr in Law: And this was agreed by 
Doaridge the Kings Serjeant for the Defendants. es 
Firſt that the Leaſe made to Waters was'void, and then the Co- 
venants do not extend to charge the Defendants: And he ſuppoſed 
the Leafeto be void', 'infomuch 'that rhe 'Atrorney did not make 
Livery ; untill threeRent daies'were incurred; and the Leaſe was 
made as welt for the benefit of the Leſſor , as for the Leſſee, for if 
the Leſſee is to have the profits and the Leſſor is to have the Rent : 
And inſomuch that the Livery was not-madce before a Rent incurred, 
this tends to the prejudice ofthe Leſfor , and for that the Autho- 
rity is countermanded, and the Livery made after yoid , for when 
a man hath a Letter. of Attorney to make Livery , he ought to make 
that in ſuch manner , as the Feoffer himſelfe would make it, and the 
Lefsor cannot make that after a rent incurred , for then he ſhould 
looſe thar Rent : Alſo Authority ought to be ſtrifly purſued, as 


in 36. H,8, Dyer 62. 24. Letter of Attorney was made to three 
- joyntly 
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joyntly and ſevetatlyt6 make Livety', andre; vel that two cannot 
doit, ſee 11. H.4. Foritought ro be made*$ytitly*or: Teverally , 
ſo here the Attorney ought ro make the Livery as his Maſter will, 
and that ought to be made before any Rent incurred : And for this 
cauſe heintended the Leaſe to be void: And thn as to a Colla- 


rerall Covenant ,- whith isin effe& no. other, but that the; Plain- 


tiff ſhall injoy the Land duting the Tearme, which is of an Fſtate 
which is nothing , for if the Leafe be void , rhe Eſtate is nothing , 
and the Leſſee hath not any Tearme or Eftate in the Land : And 
| he agreed that inthe Record of Chedingtons Caſe, 1 Cokg 153. 6b. 

And inthe Commencaries , #rotſleys Cale 198, And 2. Elizs Dyer 
178. There is a differetice berweene' Tirminum Annorum, and the 
time or ſpace of yeares, orthe life ofſuch a mari, 'but there-is not 
any difference between a Tearme and an Eſtate:' Alſo he ſuppoſed 
that the words of the Covenant extend only to fave the Plaintiff 
harmeleſse of Leaſes made by theſe Defendants or any of their prede- 
ceſsors, and this'Leaſe was made-to Twazts intime of ' H. 8. Which 
was before their Corporation , for they have been but named a 


Corporation in the time of E4ward's. and not before: And then a 


Leaſe made inthe time of H:8. is not made by them nor by their 
Predeceſsors, and ſo the Covenant doth not extend. to that , as it 


appeares by 8.” E4..4. in cafe of preſcription , if Corporation be 
changed in manner and forme; and thie ſubſtance of their name .re- 


maine , yet they ought 'to make ſpeciall pteſctiprion ; then. # for- 
tiori in; this caſe,” where thre fabſtance is changed; and 'ſo he. con- 
cluded, and praied Judgement for the Defendants. | 
Nichols Serjeant forthe firſt argued, that the Livrey was well made, 
for theſe Defendants ſhall be intended Occupiers, and ro have the 
profics of the, Land rill che Leſsee entred Fb they waved the' poſſeſli- 
on, andfo no ptejudice andthe Leſsee;f alt not be charged 'with 


Rent till heetits, or the Leſsor wave the poſfreffion , as it was 
refolved in Bractbridges Caſe Com. 423.6. and in'the Deane and. 


Chapter of Capnterbaries Caſe there cited ; And-forthat. the Livery 


ſhaltbe good , and'the Leſsor not prejudiced by the deferring of it, . 


and then to the ſecond, thatis the Coyenant , heagreed thatif the 


Eftace.becreated, und Covenant in Law annexed I'& it, if the Eſtate 


ceaſe) the Covenant alf6 ſhall ceaſe : But if expreſſe Covenant be - 
annexed-, then the Covenantor ought to have regard- to performe - 


it,or otherwiſe an Actien of Covenant lies againſt him, notwithſtan- 
ding chat the Eſtate be avoided - But here he'intends'it againſt him 
notwichſtanding: that the Eſtate be void : Bur here he intends the 
Eſtate continuestill; Thimblagghorp © entred : But admitring that he 
had entred,, yet the covenant fhaſ{bind the Covenantor, as in 12. 


H. 45,4. Parſon makes a Leaſe for yeares, and afteris removed ; : 
oy an 
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an Aftionot Fanny int, lies: againſt. bing and 47: Ed.; 3. and 3. 
£4. 3. 1f Tenant, in makes a; Leaſe with expry: elle, ; Cqvenanc and: 
dies; and rhe Iſſue outs the 3g the Lefcee ſhall have an AQion . 
of Covenznic againſt the Executors of the Tenant in tayl, and. 9. 
Eliz. Dyer 255.713. Tenant for life, the Remainder over in Fee, 
by Indenture ma kes a Leaſe, withour any expreſ5e. covenant and 
dies,, Lefzee canri ave an Acioniof covenant againſt his Execu- 
rors, \ otherwiſe 7 ere had been an expreſse covenant :., See the 
booke nhl many Kachcrities there cired to this, purpoſe , and: alſo 
he cited one Raylinſons Caſe to be here adjudged , that if a man 
which hath nothing in land. makes a Leaſe, and an expreſse cove- 
nanr forthe in;oying of that, if he which hath: right; enters, .by 
which'the covenant, is broken , Adtign, of covenant lies upon: the 
expreſs covena ane: Sothar, admitting that the Leaſe is veid,, yec 
thre covenant is $60 and $hall bind the ſucceſsors ; and ſo he. COn- 
cluded, and praied Judgement for the Plaintiff, and this caſe was 
argued at another day. by Dodridge the Kings Serjeant, by ſpe- 
cial appointment ofthe Judges, and now he ppo ofed,. that the 
(onnt containes. k; at the ame Dear & Chapc er which made the leaſe 
to Twaits in'37. Ne alſo made the Leaſe to Thimblethorp in the 18 
El.wb cannot be,inſonuich that the corporation waschanged in the 
time 6F E. 6. & for f Y cannot be the ſame Deane and Chapter,for if 
a Et Gor Covent. be ie Hh 4 Ve and Nl Gan, the Nean 
aft 
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inther en newly ing: _ be, which 
mote £5 1 L7 Fate Fc be P tt Oe to the 
Deane and Chapter which made to, T himk{ethorp.i in \I8, of Eliz, 
for he could not then be any Predecelsor , and for, that the Leaſe 
ro Thimblethorpvoid,, and Penheres is nq Exigtion , but. wrong to 
the. Ten for which, h & M bee any Treſpabse , 
and then he Lot þ ayean NA of cov ant,, as. 1T. aPPEAres by 
22, H'6; 6 painſt 73k Tekor : But * ALE ce the Leaſe to 
Thimblethorp were good , then this hath his. 2 PAT the” 38. of 
Eliz, and makes the. Leaſe for three lives to the Plaintiff void by the 
Statute of 13: £liz. infonich that the. aforeſaid Leaſe for yeares 
was then in beginning, and; the Starxte is expreſly, that it; hall be 
void , as the Ftaht of next avoidance ofa Church inthe caſe of the 
Biſhop of' Lichfeild and Coventry againſt Sale. cited in_Lincolxe 
Collcage Cale 3+ Coke, as if a Parſon makes a, Leaſe Tor yeares, and 
is 
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is Non-reſident , the Leaſe is void by. the Szatate againſt the' Par- 
ſon himſelfe , and thenifthe Eſtate be void, all covenants which 
depend upon that are alſo void : Alſo he. ſuppoſed that there is not 
any good conveyance of the eſtate of Thimblethorp to Doyley , which 
is intended to be the diſturber to make the Covenant to be broken ; 
and then when Doj/ey entered without title, the Covenant cannot be 
broken, and ſo he concluded, and prayed Judgement for the De- 
fendants. ; 

Nichols Serjeant for the Plaintiff agreed, that if there be an alte- 
ration of Corporation, and title is to be made by preſcription , ir 


ought to be ſo ſpecially ſhewed as it hath been. ſaid of the other part 


by Dodridg. But here it is not ſo,for the ſame Dean and Chapter which 
made the Leaſe to the P/ai»tif}, made the Leaſe to Thimblethorp, and 
this appears by the pleading ; and the Leaſe made to 7 waits is not 
mentioned , but only to ſhew the beginning of the Leaſe to Thim- 
blethorp: And then the Deaxe and Chapter which made the Leaſe 
in1$ of Eliz. to Thimblethorp, 'wereitheſame Deane and ( hapter 
which made the Leaſe in 42: E/iz.to'VValters.' And hee ſuppoſed 
the Covenant being expreſled , this remains ; otherwiſe if it had been 
a Covenant created only by the Law, as it appears by the Books of 9, 
Eliz, Dyer, 257. 13. and 32 4.6, 32. Andaiſo when a Covenant is 
created by Law, the Covenantee cannot have Covenant , if he be not 
outed by one which hath title, 26 H. $: 36. otherwiſe of expreſle 
( ovenant , as it isagreed inthe 12 H.4. 5. So in 47. £dw. 3, Cove- 
nant lies againſt Executors : and 38 Eaw. 3. Covenant lyes againſt 
Heir beins made by Tenant intayl, if the Leſſee be outed after his 
death ; and ſo hee concinded , and prayed Judgement for the P/ain- 
Tiffe. 

pA Juſtice ſuppoſed that Judgement ſhould be given for the 
Plaintiff, and that he had good cauſe of aQion ; and he intended that 
the Livery and Seifin by the Attorney, after Rent incurred, was good. 
Secondly, That the Covenant ſhall extend to the Leafe made to Thins- 
blethorp ; for it doth not appeare , {but that, it is the ſame Deare and 
Chapter,which was intime of #7, 8. For t.1s.not pleaded that it was 
founded by E4. 6. but had his name by him. 'And alſo it is.confeſsed 
by the Demurrer, that ir is theſame Deaxe and * hapter , but admit- 
tins that it is not, yet it may be anſwered, as it hath been by Nichols 
before, that is, that the Deaze and Chapter,which made the Leaſe in 8 
of Eliz«to T himblethorp , 1s the Deane and (Chapter which made the 
Leaſe to the Plaintiffinthe 42 of E1iz, areal: one : and the Leaſe to 
T waits is ſhewed only, te ſhew the beginning of the Leaſe made to 
Thimblethorp. Alſo he ſuppoſed the conveyance of Thimblethorps E- 
ſtate to Doyley to be good ; and it doth not appear bur that the Deane 


and Chapter were in poſſeſſion at the time of the making of the Leaſe 
'E for 
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for 3 lives : So that this hath'a good beginning, and continued till 
it was avoyded by the Entry of che ſucceeding Deay, for this remains 
good againſt the Deaxe that made it : But Thiwblethorp alſo may a- 


void it during his Tearm , and now here is evictionby the Aſſignee of 


Thimblethorpe., before that the L aſe be avoyded by the ſucceeding 
Deane and Chapter, where the Deane himfelfe could not avoid it , for 
he is the party which made it : .Alfo here is exprefſe warranty againſt 
the Leaſe made to Thimblethorp, and for that alſo ation of Cove- 
#ant lyes, otherwiſe if it had been only warranty in Law, as if Leſſee 
for life had made a leaſe for years, and dyed : Upon the covenant in 
Law aGion doth not lye , forthe Law doth not conſtrain to Impoſſi- 
bilities, as inthe 40. E4. 3. Covenant that the wind ſhall not peirce 
nor break. the Trees: and 2 Ed. 4, 12E4. 4. Action of Covenant 
lies upon expreſs Covenant, though that a ſtranger enters without ti» 


tle, and he cyted one Dozmans cate to be adjudged, that wherea man: 


borrows money upon a ufurious contra, anc the Principall gives ſe- 
curity-to the Surety that was bound with him by colſaterall Obligati- 
on : and the Surety being arreſted, takes advantage of the Counter- 


bond, notwithſtanding that the principall Obligation was void by the 


Statute. of Uſury. So here, notwithſtanding that the eſtate was 
yoid, and that is the principall: Yet the Covenant being expreſſed, 
and collaterall, ſhall bind the Leſſor, and ſo he concluded that Judge- 
ment ſhall be given forthe Painiff. 

Warbwrton Juſtice to the contrary, and yet he agreed that the live- 
ry was good, notwithſtanding that ir was made by the Attorney , af- 
ter three Rent dayes incurred , and he ſeemed that it might be made 
at any time during the tearm and the lives of the parties. And alſo 
he agreed that the Corporation $hall be intended the ſame Corpora- 
tion , and yet Corporation had no Predeceſſer nor Sxcceſſor + but the 
Statutes ſay, Predecefſors, Anteceſſors, and *Progenitors of the King, 
as 39,6. 7E4.4. 2 H.6. But he did not infiſt upon that, bur agreed 
that : But the matter upon which he inſiſted, was, -that the Leaſe to 
the Plaintiff was void againſt the ſucceeding Deaze and Chapter , in- 
ſomuch thar the leafe to: Thimblethorp was in Eſſe at the time of the 
making of that, and this by the Srature of 13: E/iz, And it appears 
that the Deane which made the Leaſe to the PlaintifFis dead , for he 
is named in the Count, the late Deazxe ; and then when the Covenants 
depend upon the eſtate, be they expreſsed, or in Law, theſe determin 
and end with the eſtate, as in Lemons cafe, 28 H. 8. Dyer 28. 189. re- 


ſolved, that where the fatate of 21 H. 8. makes Leaſes being in the- 


hands of Spirituall perſons void , this avoids theſe Covenasts alſo 
which depend upon the Leaſe. So if a Parſon make a Leaſe and Cove- 
zpnt that he will not be non-reſident, and binds himfelfe for the per- 
formznce of that, ifrhe Covenants be releafed, the Oblivation alſo is 

releaſed. 
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- releaſed. So if the Leaſe be avoyded, the Covenants alſo are avoyded: 
And as an action of Covenant doth not tye'for the not injoying of 
Land after a ſurrender, ſo Covenant doth not lye after the eſtate is 
avoyded, ſee4H.7. And to the caſe put'by yyxch of counter- 
bond, whereſthe Principall was void by the Zaizte of Uſury : he faid 
that there the Qbligation was not void , but voidable by plea. But 
here/it is, the eſtate is made void by the expreſs words of the #gtate - 
and he intended that this difference between expreſle Covenant, and 
(ovenant in Law, but that the one determines with the eſtate as well 
as the other, and yet he agreed that expreſs Covenant ſhall extend 
ro charge-the Covenanter upon Entry by a ſtranger, which hath no 
ticle ; but yet this doth not. charge the Leſſor after the eſtate deter- 
mined, and fo he concluded that Judgment ought to be given for the 
Plaintiff. - | | "? | 

rk Juſtice accorded with /y»ch that Judgment ſhall be gi- 
ven for the Plaintiff: And he ſuppoſed that the livery was well exe- 
cuted by the Attorney after the 3 Rent dayes incurred : and yet he a- 
greed that ir had been a probable objeAion'made'againſt that* :*Bur- 
he ſuppoſed that the Zeſſo# was not Prejudiced , infomuch'that the 
Law intends tft they had the poſleſſion and the profits of the Land 
till livery made, and the Attorney is only as a ſervant to the Leſſor - 
And he ſaid, that this is not like tro Crommwets and Andrews Caſe , of 
grant of a* Minnor--upon- Condition to re-grant Advowſon or Rent, 
in which caſes the Advowſon 6r Rent ought to be re-granted , before 
that the Chyrch becomineth void, orthe Rent day Fe incurred, in- 
ſomuch that they are followers of the thing granted , notwithſtand- 


ing that the Feoffee bath time during his life to make the re-grant, if 


it. be not haſtned upon Requeſt. 2. He ſuppoſed. that the expreſs 
Covenant ſhall bind the Leſſor, though it be teferred to the tearm;for 
tearmincludes Eſtate and Jntereſt, but this is when ic is Tearm ; but 
when it is no Eſtate, then it ſhall be intended during the continuance 
of the years, as it appears by the ReQor of (hedingtons Caſe : and 
this he held clear ,- and ſo of promiſe alſo, asif a man makes a Leaſe 
for years, and before that the Leſſee enters, makes a leaſe to another, 
and promiſes that-zhe ſecond Leſſee ſhall enjoy ducing the tearm, if 
the firſt Leſſee enter, the ſecond Leſſee may have an ation upon the 
promiſe , and he ſaid that it was adjudged in the Kings Bench, Hill. 
35 Eliz, berween Foſter and Wilſon, Plaintiffs, and Mayes , Defen- 
dant ; where the cafe was, A man made a Leaſe of a ReQtory for years, 
and covenanted with the Leſſee to ſrye him harmteſſe againſt one 
Blunt Parſon of Dole, which'entered and outed the Leſſee, which 
brought Covenant againft the Zefſsr, and reſolved thar ic lyes not- 
withſtanding that it doth not appear whether he had Intereſt or no : 


So that be the Leaſe good or yoid : yet when there is an Eviction, Co- 
T7 2 venant 
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Waters againit the Dian and Chapter of Norwich, Part IT. 
. venant; lyes,, though the Leaſe: be origingUy void} yer till it be avoid- 


Ec 3,.it ſhall bganrended good, Leaſe': Andif-'Coverant of: Deawand 


Chapter doe nar bind them , none will take Leaſe of them, ſo they 
ſhall.be compellable co plow..theLand themſelves. and alſo he ſup- 
poſed'that the Leaſe'was goodagainſt the ſucceeding Dean and Chap- 
.rer ,' Lillit.be avoyded by Entry, as it, was adjudged.) Trin. 30 Eliz, 
etwegn Elmer.and Pate... where a,Biſhop made: a" Leal for years, 
and dyes, the Szcceſſor makes adLeaſe for 3 lives, the Leaſe for years 
; not determined : And it was reſolved that the Zeafe for 3 lives was 
. void, notwithſtanding that the Biſhop might make a concurrant Leaſe 
For years,, which .1s. not made _yoid by. the Statute of 1-E1iz. info- 
mugh that the” Frarare is in the definitive, that is, Leaſes for 3 lives, 
. Qr 21. Fears ,. and lothey cannotmake both, for then the-Leſſee for 
"life ſhould have the Rent reſerved upon the Zeaſe for years, which is 
 ſetled.in.che.Leſſce for 3. lives, . by the regreſs of the Leſſee for years : 
and ſo he ſaid allo, notwithRanding that the fatwute of 18 E1:;z, made 


"xoid all Leaſes made. by Neaxe.and (haptars,, where there are more 


then 3.yezrs.1n being ; he agreed thata, Zeaſefaryears,, where'there 
are ſo many years in. being'is good;:. but if there be [btic two years in 
being, that makes the Leaſe for life void. And he agreed that not- 
withſtanding the ftatete, yet any. Leaſe ſhall be. good againſt the 
.Deaue hinielfe, inſomuch thar,he is,party to chat ,, and hath a nega- 
tYevoycgeim Fhemakingpr chat,; And be)ſeemed chat the Proviſo in 
the ftatmte of 18 Eliz.did notextend.to Leaſes in poſſeſſion, but to 
Leaſes in reverſion, which are dormant ,. of which-a 'ftranger cannor 
take notice, infomuch that they are inviſible; ang for that, if a Deax 
and Chapter procure'ſurrenders of them , and within 3 years, that 
ſhall make another Zeaſe good, and ſo they-fhall faye their Covenarr, 
and for that the Zeg/e heremade to the Plaintiff bad bee good: ; if 
the Defendants had procured the Leaſe made to. Thimblethorp to be 
ſurrendred within 3 years after the taking of that. Alſo he cyted the 
Caſe betwixt the Biſhop of Lychfielaand Coventry, and Sale to be ad- 


judged, AMighaelmaſs 32. and:33. Eliz, That a grant of the next a+ 


Yoydance is good, againſt a, Biſhop himſelf that granted: it,; and not 
made void by the Starate of 1 Etiz. asto him, but-to all Sxcceſſors 
only. And ſo in this caſe he ſaid, they all agreed that the Lea/e was 
not void which is made to Faters againſt the Deane himſelf which 
madeit, but only againſt the Sycceſſor. And he ſaid alſo, Covenant 
in Law extends to !awfull £vi&:0x5, and to eſtates in being, and. not 
"where an eſtate is determined, , as if Leſſee for life.makesa Leaſe for 
years, and.dyes.,, rhe Leſſee ſhall not have an ation of. Covenant: up 
on Covenant in Law, as it is agreed in'9 Eliz. Dyer, and 38 H.s6. be» 
fore cyted. So alfo he ſuppoſed to expreſs reall Covenants which ex- 
tends to Free-hola, or Inheritance, as Warrant and Delend, upon 

Ea Fl 2 | which 


Part II. Waters againſt the Dean and Chapter of Norwich. 


which a man cannot have. anaQtion, if he be not outed by one which 
hath title z and as in 3 Zaw. 3. 7. and 21. A man makes a Feoffment 
with warranty, zex.feoffavit,is a good Plea ; for if the Feoffment be a- 
voided, the Farranty allo is avoided, for that depends upon the Fe- 
offmexut, But if a man makes a Leaſe for years, and covexanrs that he 
will warrant ang defendithe Land co the Leſſee, if the Leſſee be outed 
by. one which hath title, or without title., he may have an ation of 
Covexant, for the Leſſor hath the Evidences, and ought to defend 
the poſſeſſion of his Leſſee, and the right alſo , and damages are only 
to be recovered ; and fo is the ditlerence between a Leaſe and 7zhe- 
r:tance, though that the words of the (ovexant are all one. And al- 
ſo he ſaid char ir may be objected, that the Incorporation ( was not 
well pleaded ) by Zaw. 6. Infomuch that he doth not fay after the 
Conqueſt, for Ed. 3. was E4. 6.intruth, ſor there were 2 Edwards 
before the Conqueſt, and he was the third after : And he faith that 
he hath known many exceptions to be taken to that , but hath not 
known any of them to be allowed, and forthat he will not infiſt upon 
it. But the principal matter upon waich he inſiſts, was, that it doth not 
appear by the pleading, that che Deane which made the Leaſe was 
dead : and it appears by the pleading, that he entered in 4 Zacobs and 
was ſeiſed, and then of neceſſity ought to be living ; and ſuch aver- 
ment of his life is ſufficient, as it is agreed in the 13 E!iz. Dyer, where 
a Parſon made a Leaſe for years, and the Leſſee brought an Ejetione 
firme , and in pleading it was faid ; that the Parſon is ſeifed of the re- 
verſion, and this was allowed to be good without other averment 
of his lif2, for he cannot be feiſed if he be not living : and then if the 
Deaxe (hall be intended to be living, then they all agreed that the 
Leaſe ſmall be good againſt. him ; for ic was adjudged in this Court 
between :3/ackeleech-and Smal, that ifa Biſhop makes a Leaſe for 
years, and after makes a Leaſe for life, the Leaſe for years being in 
E ſſe, and dyes, and the Succeſſor accepts Rent , this ſhall bind him : 
and by this it appears that the Leaſe was good againſt the Deaz him- 
ſelf which madeit, and alſo againſt the Succeſſor , till he enter and 
avoid it , and then by conſequence the action of {overant ſhalt 
be very well maintainable, and fo he concluded alſo that Judge- 
ment ſhould be given for the Plaintiff. , which was done accor- 


dingly. 
Pa/che, 16-12. 10. Jacobi, in the Common Bench. 
Browning againlt Sircliey, 
' FF 7chael. 2 Jac. Rot. 531..In debt,the Margent of the Count con- 


V Lcains Norringham, and the Count it ſelf contains that the Obli- 
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 treland againſt Smith. PartIT. 


gation was made at the Town of Nottingham, which is a County ofiit 
ſelf, and the Defendant pleads nos eft fattnm, and the view was of the 
Town of Nottiagham, and itwas tryed by the Jury of the County of 
Nettingham, and this was moved in arreſt of Judgment after verdi&t 
for the Plaintif, by Nichols Serjeant. And it was agreed by all the Ju- 
ſtices, that Judgment ſhallbe given accordingly to the verdif , info- 
much that notwithſtandingthat the Town of Nottingham is a County 
of it ſelf, yet it may be that ſome part of the Town may be within che 
County, and for that poſſibility they would not arreſt the Judgment, 


Treland againſt Smith. 


N action upon the Caſe for theſe words , the Plaintiff counts that 
I: was , and is ProQor in the Arches : and in communication be- 
tween one orgat and the Defendant of him, the Defendant ſaid to 
the ſaid Morgat, Yoa take part with Ireland againſt me, who is an 
arrant Papiſt, and hath a Pardon from the Pope, and can help you to 
ſuch anone if you will : And after verdi# it was moved by Hutroy 
Serjeant in arreſt of Judgment, that the action doth not lye ; and he 
ſaith, that it hath been adjudged in this Court, 3 Fcebs , Rot. 7031, 
berween Kingſtone and Hall, that an action doth not lye for like 
words, he is an arrant Papiit : eAndit were good that he and all ſuch 
as he is were hanged , for he and all ſuch as he 1s would have the Crowne 
from the Kings head they durſt : And it was adjudged that an ation 
doth not lye for theſe words;, which are more ſttong then the words 
in this aQion: but of the other part it was ſaid by Hanghton Serjeant 
that he did not inſiſt upon theſe words, that he is a Papi, but that 
he had obtained a Pardon from the Pope, the which by the Sraryte of 
13 Eliz. is made High Treaſon, and then notwithſtanding that no 
time was limited when the Pardon ſhould be procured , that is before 
the Statute or after, yet it ſhall be intended ſuch a Pardon which is a- 
gainſt the Sratare ; for the preſumption of the Law ſhall be taken in 
the worſt ſenſe, ard not like to the Caſe, where a man ſaith to ano- 
ther,that he hach the Pox : And alſo it is alledged by the Count, that 
the Pais tiffe is not above the age of 40. years, ſo that he cannot ob- 
taina Pardon before che Statureof 13'Eliz. And for that he ſuppo- 
ſed that the aQion is very well maintainable. (ke cheif Juſtice ſaid, 
that it was adjudged in the K7xgs Bexch in the time of Catlyz cheife 
Juſtice there ; that an action upon the Caſe doth not lye for calling a 
man Papi. And 1/i»ch Juſtice ſaid, that if a man call a 3iGopor ano- 
ther man which is truſted with government of the Church, and Ec- 
cleſiaſtical cauſes, that he thought the aRion lyes, otherwiſe not, Al- 
ſo he. ſuppoſed that the Pardon miight be for Pargatory, or other 
matters which are not within the Statute of 13 E/iz. And alſo _ 

Pardon 
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Pardon may be procured by another, and come te his hands by 
delivery over afterwards that it had paſſed twoor three,and the aver- 
ment'is n2t ſufficient, for it is onely Implication and Inference , Coke 
and Warberton Juſtic es ſayd , that a Papiſt is one that errs in his 0- 
pinion , and though that the Papiſts are Authors of many Treaſors, 
yet the Law doth not intend ſo, and {o of Heretick, which is alwates 
in a fundamentall point of Religion, and yer an action doth not ly 
for calling a man Heretick, alſo the Pope is a temporall Prince in 7- 
zaly., and for this cauſe ajſo may pardon, and this is out of the 
ſtatute of 13 Eliz.and ſo they all agreed that the Action doth not 
ly for theſe words. Y | LF 


Paſche 1612. 10 Jacobi, Tz the Common Bench. 
Marſtones Caſe, 


Na common Recovery the Tenant appears by Attorney, and 
vouches one which is preſent in Court, which appears, and vou- 
| Ches thecommon Vouchee, and the Attorney hath a Warrant of 
the party acknowledged betore a Judge , butthis was nor entred of 
record , and this was in Hilary tearme 16 El;z, And it was moved 
by Dodridge the Kings Serjeant, that the Warrant of Attorney 
might be now amended and entred upon the record, and Coke 
ſuppoſed cleerly that it ſhall not be entred,infomuch that it is a want 
of a Warrant of Atrorney, but ifchere had been a miſ-conſtruing 
of che Warrant of Attorney, otherwiſe it is, for this ſeems to be 
within the Statute of 27 Fliz. Chapter 5, Concerning amend- 
ments. 

In Debt upon an obligation with condition to perform Covenants 
. tn an Indentureof Leaſe the Defendant pleads, that after and before 
the original] purchafed , the Indentnre was by the aſſent of the 
Plaintitt, and the Defendant cancelled and avoyded, and fo demands 
Judgment if action, andit ſeemes by Coke cleerly , that the Plea is 
not good without averment that no Covenant was broken before 
the cancelling of the Indenture, 


Paich. I 7. Jacob), 1612. In the Common Bench. 
Parde againſt Stubbing. 
[| T was moved in arreſt of Judgment, that the Yenire facizs 


wants theſe words, Er habeas tbidim nemina faratorum , but 
Þþ the werds, Fenive facias duodecim, &c. were incerted, an 
it ſeems by all the Juſtices that ir was good, and that the firſt 
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Fetherftones Cale. PartTF; 
words, are ſupplyed inthe laſt, and they are aided by the ftatxtes of 


7eofai es, after verdit, and fo it was adjourned. 


Audita qucrela, 


raft, 


Eftrepement = 
awaradcd. 


E jeftione firme, 
Refujall, 


Lord of a 
Mannor incloſe 
the Deaneſnes 
adjojning tothe 
C87/7107, 


In Auaita.guerela ſued by the ſureties upon. an eſcape made by the 
principall, they being in execution offered to bring the - Money into 
the Court,or to put in ſufficient Sureties to the Court,and ſo» prayed 
that they might be bayled, and it was agreed, that if Amrdita 
qzerela be grounZed by ſpecialty or other matter in writing, or up- 
on matter of Record , Swper/edeas ſhall be granted before that the 
party be in Execution, and if he beinexecurion he ſhall be bayled, 
but if it be founded upon a matter in Deed , which is only ſurmiſe, 
he ſhall not have Sxper/edeas in one caſe , nor ſhall be bayled in 
the other caſe, andſo was the Opinion of all the Juſtices. 

In an AQtion of Waſte for digging of earth to make Brick, Eſtrepe- 
ment was awarded, and upon efidavit ; that the Writ of Eſtre- 
ment was delivered to the Sheriff,, and that he gavenorice of that 
tothe party, and he notwithſtanding that continues to make waſte, 
attachment was awarded, | 


.Pgſch. 12 Tacobi, 1512, T1 the Common Bench. 
| Fetherſtones Caſe, Trinity 161 2, 


'N._ Ejeltione firme, The Plaintiff had Judgment, and 'an Hitere 

facias poſſeſſionem;to the Sheriff of Coventry,which returnes that he 
had offerey poſſeſſion tothe Plaintiff, and he refuſed to accept it, 
and it ſeems that the Plaintiff cannot have Habere facias poſſeſſionem, 
inſomuch that ir appeares by the Record, that he hath retufed to 
have the poſſeſlton, 

The caſe was, A Dean and Chapter being Lord of a Maunor , par- 
cell ofthe Demeſnes of the Mannor being ſeverall , adjoyned to the 
Common, which was parce!l of the waſt of the Mannor, and one 
Copy-holder which had Common in the ſayd Wat, puts his Beaſts 
intothe ſayd waſte totake his Common, and they for defaulc of 
incloſure eſcape into the ſayd Demeſnes, by which che Lord brings 
his action of Treſpaſs,and upon this the Defendant pleads the ſpeciall 
matter, and that the Lord , and all thoſe whoſe Eſtate he had , 
in the ſaid place wherethe treipaſs is ſuppoſed to be made, have 
uſed to fence the ſaid place which is parcell of the Demeſnes of the 
ſayd Mannor, againſt the Commoners which have Common inthe 
ſayd Common, being parcell of the waſte, and alſo ofthe demeſ- 
nes of the ſayd Mannor, and that the Beaſts of the ſayd Defendant , 
eſcaped intothe fayd place in which, &c for default of incloſure, 
and ſo demands Judgment, upon which the Plaintiff demurrs in 
Law : Inthe agreement of which, it was agreed by Hntton and 

/ Fanghton 
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Part IT. Rowles againſt Orborne, 


Haughton the Serjeants which argued it, whether a man by pre- 
ſcription, is bound to make fence againſt Commoners, as it is agreed 
inthe 22 H, 6. 7.8. 21 H. 6.33. But the doubt which was made in 
this caſe by Harghton which demurred was, for that that the Lord 
which by the preſcription ought to incloſe is owner of the ſoyle alſo, 
againſt which he ought to incloſe, and ſo he ought to incloſe 
againſt himſeif, and for that he ſuppoſed that the pleading ſhould 
have been, that there is ſuch a cuſtome there, and of time out of 
minde that the Lord ſhall incloſe againſt the Common, inſomuch 
that by thatthe Copy-holder would bind the Lord, and upon that it 
was adjourned, &c. | 


Paſch 12 Jacobi, 1612. Tn the Common Bench. 


Sir Henry Rowles againſt Sir Robert Oſborne and 
Margeret his Wife, 


N WarrantiaCharte , the caſe was, Sir Robert Oſborne and his 

Wife levyed a Fine of the Mannor of Kelmer/h,with other Lands 

in Kelmer/h,to Sir Heary Rowes, againſt all perſons, and this is 
declared for the Lands in Re/merſh to be to the uſe of Sir Henry 
Rowles for life, with diverſe Remainders over, and for the Minnor 
no uſe was pleaded to be declared atall, and then a Writ of Entry 
in the Poſt was ſued againft the ſayd Sir Henry Rowles which vou- 
ched Sir Rebert Oſborne , and his ſayd wife and this was declared 
for the ſayd Lands t6 be to the uſe of the ſxyd Sit Henry Rowles for 
his life with other Remainders over , which were declared upon the 
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and the Sonnrreleaſe with warranty -againſt all men, the Feoffee may 
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youch one, and Revut againſt che other, ſo of Warranty of Te- 
nantin tayle and releaſe of an Anceſtor collaterall with warranty 
in Law, and expreſſe warranty, as it is agreed in 31- Ed. 1, Fitzh. 
Voucher 289. And upon that he concluded that a manmay have ſe- 
verall warranties of one ſelfe ſarne man, and the one may be execu- 
ted and the other remaine, notwithſtanding that it be for one ſelfe 
fame Land , and he ſuppoſed the effec ot theſe warranties are as 
they are uſed , for if that may vouch generally , and- bind himſelfe 
apon the Fine or upon his owne warranty , or upon the warranty 
of his Anceſtor , notwithſtanding that the voucher be generally, as 
itis 31. £4.3. Warranty of Charters 22. So if he be youched as 
Heire, though that it were ſpeciall, but if he be Heire within age 
otherwiſe it is, for.that is a good Counter Plea that he was within 
age, and ſo praied ( that the word might demur ) during his no- 
nage, 17. Ea. 2, Counter Plea of voucher 11x. 21, Ed. 4. 71. Then 
he ſuppoſed here was generall warranty which is executed, and alſo 
another warranty which remaines, notwithſtanding any thing which 
appearsto the Court,for he hath not demanded any binding, 16, E4. 
3. 15-46. Alothe warranty inthe Fine is the warranty of all the 
Conuſees., and thewarranty uporr Which -the voucher is, is only 
the warranty of Sir R obert Oſborne, which cannot be intended the 
ſame warranty which is contained in the Fine which is by two , as it 
is reſolved in 10. E4. 3. 5:2. But admitting that-it agrees in all, that 
rs the.voucher and the warranty in the Fine, that is., in number of 
perſons and quantity of land and all other circumſtances, yet it ſhall 
be no Barr, for the Common Recovery & only as further aſſurance, 
for it is for forfeiture if it be ſaffered by Tenant for life, as it is re- 
ſolved 3» Pelhams Caſe 1. (ket: Alſo he ſappoſed that notwith- 
ftanding that the Fine was levied hanging the Writ of entry , and 
lo Sit. Henry Row/es made Tenants yet this is good; being by pur- 
chaſe, but notifirbe by diſcent or by recovery upgn elder Title : 
And he ſuppoſed that if the recoveryand the warranty. might be to- 
ether by any poſſible meanes, they. ſhall not be. diſtrojed,  inſo- 
much that. this is the common caſe of aſſurance , and for that ſhall 
be taken, as.in Patrenhams Caſe 4,and 5.Phil. and, Mary Dyer 157, 
and 2..Coke. Crommells Caſer77, b. where a mantmakes, a Feofiment 
upon condition.rendring Rent, -and after ſuffers. common recove- 
ry ,. and yet this notwichſtanding the condition and Rent remaines - 
And'ſo it ſeemes that inthis caſe rh&'warranty remaines notwirhſtan- 
ding the;Recovery.;.and ſo. he concluded.,. and praied Judgement 


a HMMS: ES 3 f0-..:] 

WY Gchpll; Serjeant- for the Defendant; and he- ſeemedi that the 

warranty is:deltroied, firſt. inſomuch that the-Recoyery was to 

other uſes, and:the Eine was. when proved; that, there was no fur- 
INS ter 
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ther aſſurance, alſo he ſuppoſed, that inſomuch that it doth not 
appeare to what uſe the Recovery was for the Marmor of X elmey/h, 
that for that it ſhall be intended to the uſe of Sir Robert Oſborne 
himſeife, and then for that alſo the warranty is diſtroied , inſo- 
much that part of the Land is re-aured to Sir Robert Oſborne, as in 
40. Ed. 3. 13. The Father enfeoffes the Son with warranty , which 
re-enfeoffes the Father , this deſtroies the warranty :- So if they 
make partition by their owne AR, as it is agreed in the 34. E4. 3. 
Alſo he ſuppoſed that the Tenancy in Sir Henry R owles is diſtroied 
before that the Fine was Levied , inſomuch that this was Executed 
by voxcher, and ſo he did not purchaſe hanging the Writ , for this 
is alſo conveied from him by the Recovery in the value before that 
the Fine is levied, and itis all one with the caſe, where a man re- 
covers upon good Title hanging a Writ, and he agreed , that the re- 
covery had been for further Mlurance , that chen it ſha!l be as it hath 
been objected by the other party, and the warranty had remained , 


but chis he ſuppoſeth, it was not, inſomuch it was to other uſes then ' 


the Fine was, and he intended that if the Eftate to which the war- 
ranty is annexed be diſtroied , the warranty alſo ſhall be diſtroied , 
19. H.6.59. 21. H. 6.45.22, H. 6. 22. and 27.0 if the Eſtate be 
avoided che warranty is diſtroied,, if it be by the AR of the par- 
ties named, alſo.he ſuppoſed that the warranty is executed, and 
that it ſhall be intended che ſame tye upon which the warranty is 
created as it is 10, Ed.g. 51. Maxxells caſe Com : if he demand no 
tye but enter generally into the warranty , there ſhall be execution 
of all warranties and ſhall bind all his rights, for otherwiſe all the 
Eſtates tayl cannot be bound by that : But where the ( Liew) is 
demanded as where there are three ſeverall Eſtates tayl limited to 
one man,and upon voucher he enters generally into the warranty, all 
the tayles ſhallbe bound, but if he demand the Liew's which he 
hath to bind him to warranty , there ſhall be a Barr of that only, 
upon which the voucher is, and the remedy is ,-that if he be im- 
pleaded by the party , that hath made the warranty , he ſhall be 
rebutted by his owne warranty : But if he be Impleaded by a ſtran- 
ger he ſhall vouche him that warranted that, and if warranty be 
once executed by voucher and Recovery in value, though that the 
Land recoverd in value be a defeaſable Title, yet the party shall 
not voucheat another time by the ſame warranty, asit is 5. Ed. 3. 
Fitz, voucher 249. and 4. Ed. 3. 36. And for that in this caſe, 
inſomuch that the warranty was once executed , he ſhall not vouche 
againe upon theſame warranty :- Alſo it is not alledged in the Count 
that the Plaintiff was Impleaded by Writ of Entry in the Poſt, but 
in the Per, in which he might have vouched, -and ſo ſhall not 
have this Action, where he might have vouched : And —_—_ 
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ſuppoſed that Sir Henry Rowles (hall not have benefit by this war- 
ranty without praying aid of thoſe in remainder, inſomuch that he 
is but Tenant for life , but he ſuppoſed -that ir was no Remainder bur 
reverſion , for otherwiſe they are but asan Eſtate, and he may have 
advantage of the warranty, as it ſeemes without aid praying : 
But not where there is Tenant for life wich:the reverſion, expeAant ; 
And ſo he concluded, and praied Judgement for the Detendant : 
And hecited one Barons Caſe , where Tenant in tayl levies a Fine 
with warranty , and after ſuffers Recovery : And it was agreed by 
all the Juſtices ,that yert.the Recovery ſhall be a Barr to the Remain- 
der , notwithſtanding that the Eſtate tayl be-alcogether barred and 
extind by the Fine, | but Coke cheife Juſtice ſaid ; that Fraje cheife 
Juſtice would not ſuffer that cobeargued , inſomuch that it was of 
lo great conſequence being the common courſe of aſſurances : But 
it ſeemes that the Recovery {hall nor be a Barc for the. Remainders 
for the cauſes aforeſaid , and he ſaid that he was of councell in Bar» 
20s Caſe, and thought this Objection to he unanſwerable,and of this 
opinion continued, | 
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> ZECT1ON.-E Firmeupon ſpeciall verdict, the caſe was this; 
Leſſee for five hundred yeares, deviſed that to his Father for life, 
the remainder and reſidue of that afrer- the death of his Father tg 
his Siſter, the Deviſor dies, the Siſter which hath a remainder 
takes aHasband , the Husband at the requeſt of the Father grancs 
releaſe., and ſurrenders all his Righe, Tearme , and Intreſt, to 
the Father which had the Poſſeſſion : And the queſtion was ;. if by 
that the remainder of the Tearme ſhould be extin&t or not: And it 
was argued by Doariage for the Phaintiff., that the remaincer re- 
maines- that ithiheding > Inſomuch that. this is a poſlibility 
only, which cannot be granted ſurrendred or. releaſed , and yet 
he agreed, that if Leſſee for life grant or demiſe the land, all his 
Eſtate paſseth without making.of any- particuler mention of it, as 
it isagreed in 10. Eliz, Dyer. And for that when the Leſcee hath 
deviſed the Lands to his Father for his life, that which remaines is 
only a poſſibility , for it doth not appeare for what yeares the Si- 
ſter ſhall have ir,and for that meerely ugcertaine, 7. Eliz. Dyer 244. 
The King E4. 6.appropriated a Church to the Biſhop to take effect 
after the death of the preſent Incumbent, the Biſhop after thac 
makes a Leaſe for yeares to beginafter the death of the Incumbent, 
and void for the uncertainty , for theBiſhop bath no. perfic. Eſtats, 
| bur 


PartII. Lampit againſt Margeret Starkey. 


but futureIntereſt, which is meerely impoſſibility, and wich chat 
agreed Locrofts Caſe, in the Rector of Cheadingtons Caſe, 1. Coke 
where Leſſee for yeares makes aſſignement of ſo many of the yeares 
as ſhall be to come at the time of his death, and. void for the uncer- 
rainty , infomuch that it is meerely poſſibility , for that which may 
be granted or ſurrendred, onght tro be 7ntereſſe Termini at leaſt ; 
And he ſuppoſed xt could not be releaſed , infomuch that he to 
whom the releafe is made}, hath all the Tearme if he lived fo 
long ; and ſo he concluded, and prated Judgement for the Plain- 
tiff. | 

Harris Serjeant for the Defendant ; argued that the firſt deviſee 
had two Titles, one as Executor and anotherasa Legatee, and be- 
fore entry , -and after that he had entred alſo the Law doth adjudge 
him in as a Legatee, and before that he enter he may that srant-0- 
ver, notwithſtanding that he hath nor determined his EleQion, 
for the Law veſts the property and poſſeſſion of that in him ; before 
any entry, but to make an eleRion there ought to be ſome open 
AR done, as it is agreed in Weldez & Eltingtons Caſe,where that the 
firſt deviſee which was Executor, alſo made expreſle claime to have 
the Tearm as Legatee and not as Executor, and fo veſted the re- 
mainder alſo, ſee Com. 519. b. And fo in Paramore and Yardlies 
Caſe, Leſſee for years deviſes his Tearme'to: his Execytor during his 
life toeducate his Iſſues, the which the Executor doth accordingly, 
and this open a was reſolved to be a good eleftion, and in Marn- 
ings Caſe,8 {Coke 94.6. The Executor which hath the 1, Eſtate devi- 
ſed to him, faith,that he to whom the Remainder was limited ſhall 
have it after his Death , and this.reſolved to be a good Execution 
and ele&ion, and it is there reſoived, that ſuch EleRtion made by 
the particular Jeviſee is a good Execution for him in remainder , but 
here is not this Eleftion to have this as Legatee nor F xecnter, for 
there is not any overt Act made by which this may be done; 

Secondly he conceived that this is no remainder , but Executory 
deviſe, as it is agreed in © Mannings Caſe, and that this may be done 
by Devile which cannot be done by the party by at Executed, and 
for that he conceived that there is no poſſibility, but an Eſtate Execn« 
red and veſted in him which is Execucor, though there be no eledi- 
on made nor Execution of the Legacy, and admitting that it is but 
a poſſibility, yet he conceived that it 1s Propingua. poſſibititas , inſo- 
much that the Tearme1s longer, ther-it may be intended, that 
any man might live, inſomuch that Adam lived but 950. veares , 
and this is-five-thouſand yeares, which is longer then any mag in the 
world ever lived, and he ſaid that it is agreed in Fullwoods Caſe , that 
poſſibility may be re/eaſed to a poſſeſſion , and with this agrcel the 
opinion of Strange, in theg-H. 6, 64. And fo warranty may be relea- 
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{ed which is meerly in contingency , as it is agreed in Littleton, and 
power of revocation may be extin by 7eleaſe of him that hath the 
poſſeſſion ofthe Land, and ſo he concluded and prayed Jud gment 
for the Defendant. | 
Nicholls Serjeant for the Plaintiff, conceived that the Remainder 
isin Eſe, and not determined by the Releaſe. 
And firſt he conceived that the Remainder was executed , inſo- 
much that the Releaſe was made at the Requeſt of rhe Father, which 


was the firſt Deviſee, for this ſhewes his aſſent, and implies that 


he took norice of his Remainder, and aſſented toit, and he ſayd, 
it was adjudged in Deftor Lawrences (aſe, that the ſpeaking of 
theſe words by the Executors, thar is ( that they were glad ofthe 
Deviſe ) was a good Execation and aflent ofthe Legacy. 

Secondly , He conceived that it is only poſſibility, and for that 
cannot be releaſed or granted , and he faith that the Law 
hath great reſpet of poſſibilities that Eſtates may revert -, 
and for that it is adjudged in the 13. of Richard 2, Dower 55. 

If Tenant for life grants his Eſtate to him in remainder in tayl for 
hisowne life , the Tenant enters, takes a Wife and dies, ſhe ſhall 
not be Indowed , but the Tenant for life ſhall have it againe , and 
it ſhall be as it had been let to a ſtranger, and to this purpoſe 
alſo he cited , 18. Ed. 3. 8. Counter-Plea of voucher 8. And it was 
adjudged in Miadletons Caſe 5. Coke 28. 4. that an Executor be- 
fore probate of the Will may releaſe a Debt, but not an Admini- 
ſtracor before Adminiſtration granted , /ee (om. 277, 278. Fox 
and Greiſbrookes Caſe, and in 6. Ed. 3. Leſſee for anothers life, 
rendring Rent, the Rent was behind and the Leſlor releaſes to the 
Leſſee all Debts , he For whoſe life dies, and there the Releaſe de- 
termines and diſcharges the arrerages, for it isa duty, and Debitum 
is Latine as well for Debt as for duty, alſo re/eaſe bars the Lord and 
Writ of deceit for reverſer of a Fine levied of land in ancient De- 
meſne, aS it is7. H,.4, and yet Littleton ſaith , that releaſe of a futrae 
thing ſhall not be a barr , and for that if Connſee of Statute Mer- 
chant , releaſe all his Right in the land yet he may extend the Statute 
15.aſſiſ. And loif a mad man releaſe, and after come to his wits 
and dies, 2nereif the Heire may have a Writ of #0x compss mentis : 
And he ſaid that it was adjudged in the 25. of E/iz. If an Infant /evie 
a Fine, and after he /:vies another Fine, this ſhall be a Barr in a 
Writ of error for the reverſing of the firſt , otherwiſe of a releaſe : 
And here to the principall caſe to a releaſe made by the Son inthe life 
time of his Father without warranty : And fo upon all theſe caſes he 
concſuded, and prayed Judgment for the Plaintiff. 

Shsrley Serjeant for the Defendant argued, that the acceptance of 
Releaſe by the firſt Devs/ce , ſhall not be execution of the Dev:ſe, 
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as it was adjudged in Barramores and Yardleys ciſe by the Education 
ofthe Iſſue, or a Devi/e upon conditidn to pay money , and the 
E xecuter pays it, this is a good execution : But here the thing which 
makes the execution is only releaſe, which enures as Releaſe. And 
for that the accepting of the releaſe, it cannot be execntion of a Lega- 
cy. Butifthe Executor , ro whom the firſt Dev4/e was made , had 


had any Co-execator, and he would not have ſuffered him to joyn in 


occupation with him, that had been full Declaration of his Intent, 
that he took it asa Devi/e, and not as an Execnutor , aSit is agreed in 
the 10 £1. 277. Dyer 50, And he ſaid alſo, that'it hath'been agreed to 
him, chat ic 1s ſuch a poſſibility chat cannot be granted, as it is agreed 
in Fulwoods caſe, 4 Coke, 66.6. And he faid it is not like to Harveys & 
Bartons caſe, where two. Joynt-tenants for life were,and one made 
a Leaſe for yearsto begin after his death, and dyed, and his companion 
ſurvived him, and agreed to bea good Leaſe againſt the Survivor, 
notwithſtanding the Contingency. And heſconceived that this mighc 
be releaſed , and thart it is not like to contingent aRions, inſomuch 
that it is a releaſe of right in Lands, fee 5 H. 7. 31.6. Colts Afſiſe, 
where it is ſaid, if Lord, Meſne, and Tenant are, and the Meſae is 
forejudged by the Tenant, and after the Lord releaſes to the Te- 
nant, and after by Parliament it is enaRed that the fore-judger ſhall 
be void , yet the releaſe ſhall be good againſt the Lord, and ſo of a- 
Rions by E-vecntoy before Probate : and 1 4 E4. 3. Barr , Releafe of 
Dower by Fyne doth extinguſhit: and A/thams caſe 8 Coke, ifit be 
made to the Tenant of the Land, that ſhall be a Barr. And 21 H. 7. 
fol. the laft, Releaſe toa Patron intime of Vacation ſhall be a Barr in 
annuity brought againſt the Incumbent : and if the Leſſee for years be 


outed , and the Diſſeiſor makes a Leaſe for years to a ſtranger, and. 


the firſt Leſſee releaſe to them both, this is good, asitis 9 H. 6. and 


vet regularly ſuch releaſe is not good without privity : But infomuch 


that it is of right to the Land, and to one which hath poſſeſſion, ir ts 
very good. So Releafe by Copy-hotder, extinAs his Copy-ho!d right, 
as it isreſolved 4 Coke, amongſt the Copy-hold caſes, and yet hee a- 
greed that ſome poſllibilities cannot be releaſed, as in A/bayzs caſe, 
power of Revocation, ifit be not-to the Tenant of the Land, inſo- 
much that this'is a meer poſſibility. So if an annuity depend upon 


a condition precedent ; but where the returning of the eſtate is to the 


party himſelfe, as in Diggs caſe, 1 Coke 174. a. And alſo the releaſe 
in this caſe is-the more ſtrong, infomuch that the eſtate in this is rect- 
ted, as inthe cafe of 4q4-E4. 3. inreleafe of Ayde. And ſo he conclu- 
ded, that aJmirting there be no eleAtion and execution of the Legacy 
by the acceptance of the Releafe, thenthe title ofrhe Defendant 1s 


good,and if it be a good eleQion & execution : Yet he conceived that 


all the rearm remains'in the firſt Deviſcer, and that the remainder is 
| deſtroyed 
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deſtroyed by the releaſe, and ſo prayed; Judgment for the Defendant, 
and ſo it was adjourved. 


Paſche 1612. 10. Jacobi, It the Common Bench, 
Manley again{t Jerninss. 


FN Debt upon an Obligation, wich Condition to performe, obſerve, 
| Prot keep,all Covenants,Grants, Articles, Payments, contained 
in a L-aſe, &&c. The Leſſee doth not pay the Rent ar the day, and the 
Plaintiff without making of any requeſt, begins a Suit upon the Od- 
ligation ; and upon this matter pleaded in Barr, the Plaintiff replyed 


that he wasnot demanded , and upon this the Defendant demurred : 


And Harr:s Serjeant for the Defendant argued , that when any pe- 
nal:y is annexed to a payment of the Rent , be that annexed to the 


eſtate, or otherwiſe, yer it ought to be requeſted, and without re- 


queſt to pay it, no penalty ſha | be incurred, as in 22 H. 8. 57. 4, 
b. by Newton, Aſhton, and Port, where a difference is taken between 
an Obl-gation taken for payment of Rext generally , without any re- 
lation to a Leaſe, and where it is only for performance of {ovenants, 
and Ifſue taken upon the requeſt, and after demurrer joyned, andthe 
queſtion if the Leſſee ought to tender it, 14 Eavy, 4. 4. accordingly : 
And in 21 Edw, 4. 6.4. b, Pigett and Bryan agreed that there ſhall 
be no penalty nor Obligation forfeired, without requeſt, where the 
Obligation is for performance of {vvenants, and not precitely for the 
payment of Rext, and ſo he concluded, and prayed Judgment for 
the Defendant. - 
Nichols Serjeant for the Plaintiff, conceived that the Zeſte ought 
to make tender upon the Land to ſave the penalty , and this ſhall be 
ſufficient : and the Leſſor need not to make requeſt ; and this: is the 
Obligation for performance of Covenaxts, for this doth not-alter the 
nature of the Rext ; but if it be for payment of Rext preciſely , there 
the Leſſee ought to ſeek the Leſſor, or otherwiſ2 for nor paymenr, he 
ſhall forfeir his Obligation, for there tender upon the Land ſhall noc 
excuſe him. And forthat if a man makes a Zeaſe tor:years, rendring 
Rent at Michaelmaſs,with nomine pene;ifit be,not payed within 19 
dayes after Michaelmaſs, and within the 1c: dayes, and theſe diffe- 
rences appear, and are agreed in 22 H. 6.57. and 6 Edw. 6: Brooke 
tender 20. And he conceived that the Books of 14 E4. 4. 4. 20. E4.4. 
6. and x1E4. 4.10. depends upon theſe differences,that, is, that a man: 
Shall nor diſtrain for Rext charge without. Requeſt, inſomuch that it, 
is a8 a Dedt which is due upon Requeſt, and admit that the caſe were 
that a man made a Leaſe for yeares, the Leſſee covenants to pay the 
Rent at the day with a zine pene in default of payment of thar, 


and 
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and after the Leſſce aſſignes his 7»tereſt to one which Covenants to pay 
' the Rent, and performe all the { evenants in the Leaſe, he demanded in 
this caſe who ſhall make the requeſt , that is, the firſt Leſſor or the 
Leſſee, inſomuch that it is penall to the Aſſignee of them both , and ſo 
many Suits may ariſe upon that , and alſo he ſayd , that it was raled 
here npon a motion in arreFt of fudgment , that in Debt upon an Ob- 
ligation to performe Covenants there need uot to be alledged demand, 
pon Solvit or non Solvit pat in Iſſme, for it may be pleaded that it was 
tendered or payd, and ſo he ſayd it 1s confeſſed by the Demurrer , 
that the Obligation ts forfeited, and fer that he prayed Judgment for 
the Plaintiff. 

Coke cited Myles andDragles Caſe, Where a man was bound for 
performance of aWill , he need not to pay Legacy deviſed by that for 
which 1s no day aſſigned without requeſt, /o if the Obligation be for 
payment of Legacy expreſly and, no day aſſigned, andſo it was ad» 


Journed. 
Trinity 1612. 10. Jacobi, in the Corrmon Bench. 
Graveſend Caſe. 


N Debt, the caſe was this ,, that is, the Port-reeve, Jurates 

and Inhabitants of Graveſend, brought Debt againſt one Z4- 

monds a Water-man , which plyed the Ferry berwixt Graves- 
end and London , and counts that Graveſend and Hilton are ancient 
Townes and next adjoyning to the River of 7hames, and thac the In- 
habitants of theſe Townes have had time out ofminde, &+c. ancient 
paſſage from thence to Loxdon, and have uſed to make By-Lawes , 
and conſtitutions for the Government of that paſſage, and have 
provided Water-men, Steer-men, and Rowers for the ſaid Paſſage, 
the which uſed time out of minde, to take of every Paſsenger and 
his Fardell rwo pence , and that for their maintenance, and ought 
to hold the Paſsage, if their benefit at this rate amounted to foure 
ſhillings, or more, and that the 2zeen Elizabeth by her Letters 
Patents under the great Seale of England, incorporated the ſaid In- 
habitants by che name of Port-reevs, Jurats, and Inhabitants of A7:/- 
ton and Graveſend , -and this was in the tenth Fyeare of her Raigne , 
and alſorhat rhey injoyed the ſaid Ferry withour any Interruption, 
and that they held the tide and Ferry, and that the Porr-Reeve, 
Jurar, and twelve of che Inhabitants had power to make By-Laws and 
Couſtitutions for the government ofthe ſayd Ferry, andthat eve- 
ry Water-man ſhould obſerve his turn, and alſo to impoſe Fines 
for the not obſerving of them, and that in the thirty ſeventh yeare 
of the ſaid Yucene Elizabeth , a Conſtitution was made by the then 
Aa Port-reeve 
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Port-reeve,Jurats, andtwelve of the Inhabitants of the ſaid Towns, 
:nſomuch that many Fater-men ply poore Paſsengers , before that 
the Barge was farniſeed, and ſo that many other Paſſengers were 
inforced to looſe their paſſage by the Barge, inſomuch that the = 


{age did not amount to four ſhillings, fo that they did not hold their 
tyde, ſo that the Barge which had ſuch preheminence, that is, that 
no Water-men ſhall ply any Faire or peſſenger till the Barge had recei- 
ved ſo many of their paſſengers, by which chey might receive four 
ſhillings at the Rate aforeſaid, and be removed from the Bridg at 
Graveſend unto the Land markeg and that if the"T:/tboate, or any 
other Water-man received any paſſenger before that the Barge beſo 
farniſved, that he ſhould pay the fayd Port-reeve, Jurats,and In- 
habitants for the maintainance of the ſaid Barge for every paſſenger 
ſo received two pence, and ſoaſligned breach of the By-Law in the 
Defendants, and that he had received ſo many of the paſſengers bes 
fore the Barge Was fwrniſhed,, which amounted to as much as is de- 
manded, by which Action accrued to the Plaintiff to demand it , 
to which the Defendanc pleads that he oweth nothing to the Plain- 
riffs in manner and forme as they have demanded it, and by the 
Jury at the Barr it was found for the Plaintiffs, and after that upon 
motion inthe behalfe of the Defendant , the Judgment was arreſted, 
and now at this day Judgment was prayed for the Plaintiffs, 
By Doariage Serjeant of the King ,- and he conceived that the cu- 
ftome was good, notwithſtanding that it was alledged in the Inhabi- 
tants , and he ſayd it was no preſcription but Cuſtome, and it is de- 
clared to be a good and laudable cuſtome and uſage by the Sratete 
of 6 H. 8. (hapter 7. Raftall Paſſege 8. and he agreed that Inhabitants 
cannotpreſcribe to have matter of benefit, but ro have matter of Eaſe, 
he conceived they might very well, as it is15 Ed. 4. 29. 22 H. 6. 
Preſcription 46.18 Ed.4.2.18H, 8,1, | 
Secondly, Asto the Objection, that the living of the other Wa- 
termen which are not imployed in the Barge is by that abridged, and 
that when the Water-man is willing to carry , and the Paſſenger to 
be carried by him, ir is no reaſon that a By-Law ſhould abridge this 
volantary atof a man, upon which his lively-hood depends, he 
ſayd that fo it is not, for nothing is challenged by the By-Law, but 
only preheminence, and that proviſion be made for the Poore , 
which is for the publick good, for every one may go with any that he 
will paying two pence to the Barge or after the Barge is furniſhed 
paying nothing, and he conceived that the Liberty of the ſubje& 
ought to be ſo abridged , bnt not alltogether aboliſhed , as it is a- 
greed in the Arch-Biſhop of Torkes Caſe inthe Regiſter in the Writ 
of Treſpaſle fol. 105. b. c. 8 Coke 125. a. Wagoners Caſe,R Ed. 3. 37: 
4.3 Ed. 3.3. Where the Biſhop of Tork.claimes inthe Mannor of Kj- 
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:berty © that is, that : he and all his Predeceſſors time. ont 

Pe barry” apron have had a cuſtome that none in the ſaid-Town 
ought or had accuſtomed to uſe the office or miſtry of a Dyer , with 
»ut Licence of the ſaid Arch-Biſhop or his Baylitt of the ſaid Town : 
And alſo he cited a caſe in the Regiſter , where the Abbot of eft- 
qwinſter preſcribedto bave a faire in Weftminſter upon Saint E dwards 
.\ay , and for ten daies after : And that 0 (itizen nor other in 

F; «don, during that time ſhould fell any thing in Londox, but in 
_ wire, and after the Abbot rengtred this priviledg , and had 

Fe oh Citizens of London for that ; one thouſand five hundred 
Or MC. "And ſoit was adjudged in Sir George Farmers Caſe, for 
| ound? > in Toſſiter , and that none ſhall bake any Bread to ſell, 
4 vp apr koule and good : And ſo he conceived that Cuſtome 
cole us ahh _” all paſſengers till che Bardge be furniſhed , AS 
OCT * that all Ships, laded and unladed in ſuch a 


in 2. Ed.3. 7. Gran. _ 3 ud > aed 
Haven, $hall be laded « on = — _—_ i ww 
rant , notwithſtanding that . ** eff rames all pev,.. ranedatts, 
if this be good by grant, then. Fertiore hall be 00a 


% 


and to the other objetion, that ty.'* cuſtome hall only bing con 
habitance and not ſtrangers, he conceivCI4 that cuſtome mighr tye 
ſtrangers that came into the ſaid Town very Wells it is agreed in 22, 
H. 7. 49. So the By-Law $hall bind ſtrangers, when-it is only for 
AdQts to be made within the Town and for the publike good , as it is 
agreed in the 44. Ed. 3. 13. and 8. Ed. 2. afſiſ. 413. ordinance a+ 
Sainſt him which eſtops paſſage by water and good, and ſo he a- 
greedinthe Chamberlaine of Londoxs Caſe, that By-Law made in 
London $hall bind all , as well ſtrangers as Citizexs, which ſell any 
Drapery in the Hall there, though that they Inhabit in any place 
out oithe City : And alfo he ſaid that the Bardge-men which have 
the loſſe ,shall have the benefit , for they $hall have the two pence 
for every one that paſſes otherwiſe, before that they are furnished , 
and this is recompence for them which are tyed to perpetuall attex- 
dance , and he conceiveth that the demand is very well made, »ot- 
withſtanding that the duty accrues from many times, for he hath 
carried ſo many men at one time and fo many at another,thewhich in 
all amonnts to the ſum demanded : And fo he concluded, and praied 
Judgement for the Plaintiffs, | 
wysrch Juſtice, that the Count is not good, for the Plaintiffs have 
not alledged that rhey hyve utfcd timeout of mind, &c, To main- 
taine Ferrey, but only that they have uſed to make Conſtitutions , 
Secondly , it 1s not alleadged that they onely have uſed to main- 
taine Ferrey', and it they cannot preſcribe in the ſole uſing of that , 
and to exclude others, then others may uſe that as well as they , 
being for the publick good, for how ſhall they be puniſhed , if 
Aa2 that 
| > 
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that they do not uſe and maintaine ; at the Common Law: the In- 
habitants of a Towne shall be punished for not repairing of a Bridge, 
or high Way , the which may be maintained by :the Inhabitants to- 
gether, andif they do not do it, then others may do it, as well as 
others may repaire high Waies or Bridges, as thoſe which have uſed 
to repaire them, as a.common Hoſt shall be punished in Eyre if he 
refuſe to lodge any man, and yet he which he refuſed to-lodge , 
may have an Action upon the Caſe for the refuſali: Alſo the Patent 
gives the forfeyture to the Pgrt-reeve, but the By-Law dotly not 
make any mention who shall have it, and he conceives that 5t shall 
not be as upon the Statate of 2..Ed. 6. Which gives penalty for not 


\ ſetting forth of Tythes , but doth not appoint who $hall have them : 


and this was adjudged to be to him which ought to have the Tythes, 
but this cannot be ſo here, inſfomuch that it .is.againf the Grant, and. 
agreed that a ſtranger shall be bound by By-Law , where it is for the 
publick good, but not otherwiſe, and alſothe cuſtome that theſe 
Bardge-men shall have the preheminence ,, may be good , as well as 
cuſtome that the poore of ſuch a Parish$hall have common in ſuch a 
place till inch a day , and then the. Others, and ſo in this caſe ; and 
{o he concluded that Judgement shall be Arreſted, 

Warburton Juſtice conceived that the Count is good', and that 
the Inhabitants may. preſcribe very well, as 47. A/i/.- foure 
Townes were charged for the repaire of a High way , and id may 
the two Townes for the Ferrey, that he intended to be high way 
upon. the water, and alſo: he conceived that this is inquirable in 
Eyre, and alſo by the Juſtices of the Kings Bench, and now by the 
Juſtices of Aſſiſes by Inditment by the name of Inhabitants : The 
which may be as good an AQtion uponthe Statute of Winton againſt 
the Inhabitants of the Hundred, and fo he conceived , that in this 
caſe the Inhabitants of 21ilrox and Graveſend may be puniſhed by 
Indiment if they do not repaire the Ferrey, and that the King 
there this day may erett a Ferrey in place where it is neceſſary, for 
the King may erect office which is for the benefir of the Common 
Wealth, but not to charge the Common Wealth - And that if any 
will paſte in his owne Ferrey, without carrying of another, this is 
no-breaking of the By-Law ; and ſo he concluded, that Judgement 
ſhould be given for the Plaintiffs. | 

Coke cheife Juſtice ſeemed the contrary , for he conceived it is 
not ſhewed in.the Count to whom the Ferrey belongs , for the own- 
ers of that are not mentioned , the which ic ought: And yet he 
agreed that a Ferrey may be without owner , asitis agreed 12. Ed. 
4. 3. Infomuch as this is locall and zeed not any Agent, but our 
of Leete and Ferrey otherwaies it is, for there Lught to be Agent, 
or otherwiſe the Ferrey ſhould be of no uſe, and for that there 
ought to be an. owner, Secondly 


o 
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Secondly itisalledged that Infra Eaſterne Townes, there is ſuch 
a cuſtome that the Inhabitants may make conſtitutions, and that 
the Inhabitants ſhall maintaine a Ferrey , but not that there was 
a Ferrey, but that he conceived it might be good, inſomuch thar it 
is not traverſable. | | 

Thirdly what AQion- the Inhabitants-may have, if they be 
diſturbed of ir, for this is no eaſement, and they have no Eſtate 
of Inheritance , and for that the Preſcription by the name of Inha- 
bitants isnot good, for they cannot have Eſtate, and to the $4- 
tute of 6. A. 6, chapter 7. Which faith, it isa laudable cuſtome and 
uſage that a Bardge ſhall be maintained, but not that Inhabitants 
ſhall maintaine that, nor thoſe incorporate, ſo that the Statute 
doth not make them capable of ſuch a thing, for which a Writ of 
right, and aſfliſe by the Statate of Weſtminſter 2. lies. 

Fourchly, Phat the cuſtome and the Patent are repugnant , for by- 
the cuſtome the Bardge hath not any preheminence. nor precedence , 
but equall liberty was to all water-men to carry what paſſengers 
that they could , and with that alſo agreed the Starnte of 6. H. 6. 
And then if the cuſtome weye not ſo, this cannot be miade by the 
rant of the 2xrene, nor by the By-Law, for this is the liberty of 
the Subje&t, the which cannot be abridged nor reiirained by them , 
for if the King may grant ſuch preh:*minence here, ſo may he do in 
all other Ferreis and places, and alſo in the practiſe of the Law, to 
have preaudience in this Court, and inall other Courts of Juſtice : 
And ſo ſhould it be alſo of Butchers and Bakers, and all others 
which uſed buying and ſelling : And he faid that the King hath pre- 
emtion of time in ſome places, but this is not by his prerogative , 
but by the cuſtome of the place ; And he agreed that cuſtome in ſubs 
jeR may have preemption , but not by the Kings grant , for the King 
cannot grant that to another thar he himſelfe hath not by his pre- 
rogative , and perchance he which hath ſuch grant , will not come 
to Market, till all che Market be ended, and he conceived that the 
River of Thames is ſo publick , that the King cannot reſtraine that 
by his grant , no more then he can grant preheminence to a Coach- 
man to carry people into the Streets of Leon : The which is ad- 
judged upon the matter inthe 50. of Ea. 3. Tel. 2, Where the King 
Srants Toll for every one which paſſerh by a Conimon way : And 
arreed that it was not good if it bz in-a Common Way, or in a Com 
mon River, for as itis reſolved in the 22. a/i/. 93. Every common 
River is as high Street, and Common Waies and the paſſengers Way 
as the water increaſes , and the Thames is a branch of the Sea and 
acommon &treet, as it appears by Bratto# fol. 8. 5. The Plaintiffs 
have brought their Action by the name of Corporation of Port= 
reeve , Jurats, and inhabitants of 1:/ton and Graveſend , and they 
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are incorporate by the name of Poxt-yeeve, Jurates, and Inhabitants 
of Graveſend, poſſeſſors of Ships, the which words are ' left our in 
the name, by which the Action is brought , ſo that the By-Law is 
not made by the ſame name, by which they are incorporate , nor 
the Acton brought by the ſame name : And yet he agreed that they 
might make a By-Law according to the grant , without calling all 
the Inhabitants to it. | 

Sixtly , He conceived that the conſtitution is not purſued , for 
the conſtitution is; that if any Water-man carries any paſſenger 
willing to go by the Bardge, that ſuch Water-man ſhall pay for 
every ſuch paſſenger two pence. And it is not averred thar the pa{- 
ſengets which the Defendant hath carried, were willing to be car- 
ried by the Bardge, and fo not purſued, 

Seventhly , The Conſtitution is further that no Wherry-man ſhall 


carry any paſſenger , before the Bardge be fully diſfniſt and tranſ- 


miſt , andthis is not good, for it may be the Bardge will not pafle 
co London at all this Tyde , and for chat it ought to be averred that 
the Bardge departs in convenient time after that it is furniſhed , for 
otherwiſe cuſtome that none ſhall put his Beaſts into juch a place , 
till the Lord hath put in his Beaſts is not good, for it is reſolved in 
2, H, 4.24. And the reaſor is, infomuch that it may be, that the 
Lord will not pnt in his Beaſts at all : And to the objeQtion that the 
By-Law ſhall not bind a ſtranger» he conceives that if all other cir- 
.cumſtances had beex concurrent ; that had been very well, infomuch 
that it was within the place where they had power to make By- 
Lawes, and alſo for the publick good,and this as well as the cuſtome 
of Forraine bought , and Forraine ſold , the which is only for ſtran- 
gers: Andto the objection, that they are ſeverall owners of ſe- 
verall Bardges , and fgr that onght not to joyne in this Action, 
he ſaith this doth not appeare by the Count ; but it is ſaid that they 
were poſſeſſed, and for that they ſhiil be intended Joynt Owners; 
and ſo he concluded , that Judgement ſhall be arreſted. 


Trinity 10. J2cobz, 1612. ix the Common Bench. 
Downes againſt $hr;mpſhaw, T rin. 9. Jacobi, Rot. 334. 


IN action of Treſpaſſe for Aſſaxlt and Battery , the caſe was this : 
The Plaintiff in his Count ſuppoſeth the Treipaſſe to be made the 
firſt day of Hay, 8 Facobs, ar ſuch a place. The Defendant pleads 
that the Plaintiff che ſame day would have aſſaulted and beaten him, 
and that the Defendant laid his hands upon him to defend himſelfe, 
and if any hurt came unto him, it was by his own wrong , the which 
is the ſame Treſpaſle for which che Plaintiff hath complained _ 
The 
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The Plaintiff replyes, of his own wrong without ſuch cauſe j upon- * 


which Iſſue was joyned ; and at the Ni prize for Juſtification , the 
Defendant prodiiced Witneſſes, which proved an aſfaulc ro be made 


by the P/aintiff upon the Defeudant long time, that is, by the ſpace of- 


a yeare before the day contained in the Count, and thar art this time 
the Defendant to defend himſelfe, hath afſaulced the Plaintiff : And 
upon this Evidence the P/aintiff demurred,inſomuch that this proves 
an aſſault made at another day then is contained in the Count, and 
the Defendant by pleading hath confeſſed an Agazlt and Battery 
made upon the P/aintiff, the day contained in the Count , and now 
upon Evidence proves his Juſtification at another day : and if this E- 
vidence were ſufficient to prove his Juſtification , was the queſtion, 
And if by this pleading the day be made materiall, in which ic was 
agreed by the Court, and Councell alſo , That if the Defendant had 
pleaded not guilty, the day had not been materiall. But the P/aix- 
ziffe might have given in Evidence any Battery before the day contai- 
ned inthe (x27, or after before the ation brought, and this is ſuffi= 
cient to prove his Declaration : but the Parties , that is, the Plaiz- 
tiff by his Count and Replication, and the Defendant by his 7u$tifis 
cation, have agreed of the day : And for that if they may now vary. 
from that it was moved, and ſo it was adjourned. 


Tin, 10, Fac. 1612. in the Common Fench. 
Laury againſt A.dred and Edmonds. 


N Debt againſt the Defendants , as Executors of William Allred, 
| bb , upon an Obligation made by him in his life time, of 50; 1. 
The caſe was this, one of the Defendants confeſſed the ation , the 0- 
ther pleaded that the Teftator dyed ſuch a day, and that he inten- 
ding to have lettersof A:jminiſtration , cauſed che Corps of the Te- 
fator to be buryed, and his goods ſafely co be preſerved and kept, 
and that after adminiſtration was granted to him by the Arch-Deacon, 
and that after that one Har»egs brought ation againſt him as Adms- 
niſtratrix by letters of Adminiſtration commitrec to her by the Com- 
miſſary ofthe Biſhop, being Ordinary there,and recovered, and aver- 
red that this was a true Debt., and that he had no goods which were 
the Teftators , befides the Goods and Chattels which did not amount 
to the tard Debr, and ſo demanded Judgment if aQion, and upon 
this the Plaintiff demurred in Law. 

Davis Serjeanc argued for the P/4intif, that the Defendant ought 
to have contefſed and avoyded, or traverſe rhe point of the aGtion, 
and not conclude Fndgement if ation : See 1 El/z. Dyer 166, 10. 
When intermedling made.men Executors of their owne wrons, that 
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is, when he meddles without any colour of title $r authority , as re- 
ceiving Debts, and diſpoſing the goods to his owne uſe. But if a man 
adminiſter about the Funeralls, or be made a Coadjutor, or Overſeer, 
this ſhall not make him Executor of his own wrong, or by reaſon of a 
Will which is after diſproved. by probate of one Letter : and in theſe 
caſes, if he be charged as E xecator, he ought to plead ſpeciall matter, 
without that, that he adminiſtred in other manner : andin 20. H. 7. 
27. 4. 28. b. adjudged in Debc againſt one as Executor , which had 
Letters, ad ( o!ligendam bona definiſti only, which pleaded the ſpeciall 
matter, without that, chat he adminiſtred any other way, and other 
manner was out ofthe pleading; for he did net adminiſter in any 
manner with Intermedling by the letters ad co/ligendum : and 9 Ed, 
4. 33.6. If anaQtion be brought againſt an Executor of his owne 
wrong , and after adminiſtration is committed to him by the Ordina- 
ry, this ſhall not abate the action : upon which Books he inferred, 
that the Defendant ought to have traverſed , that he adminiſtred as 
Executor, and inſomuch that hee hath pleaded that he hath not ſo 
pleaded, the plea was not good ; andalſo infomuch that he hath plea- 
ded, that he hath no goods of the 7nteſtate beſides goods which doe 
not amount, &c. Andrhis is uncertain, and nor good , for he ought 
to have ſhewed what goods he had in certain, and the value of them, 
inſomuch that they remain as Aſſets in his hands, and ſo he conclu- 
ded, and prayed Judgment for the Plazntiff. 

Barker Serjeant for the Defendant, argued , that though that the 
actionin which Harzego recovered , was begun afcer the ation now 
hanging, yet infomuch thar judgment was firſt had in that : now that 
ſhall be preferred otherwiſe before Judgment, for till Judgement the 
elder action ſhall be preferred. And he conceived, that if the Writ 
was abateable, and the Defendants wouid not abace it by plea , that 
ſhall not prejudice the P/azntiff which is a ſtranger, and doth not 
know if theſe Defendants are Executors, or Adminiſtrators, as it is ſaid 
by Danby, 9 Edw. 4.13. And he conceived that the vlea is good, 
that the Defendants have not goods, beſides the goods, which do nor 
amount, &c. An1 divers preſidents were cyted by h:m co chis pur- 
poſe, as 7Trin. 18. Eliz, Rot. 1405, between Blznek ſon and Frye. 
Hillary, 40 Eliz. Ret. 902. Smalpeeces caſe : and T:rin. 44 Eliz.R ot. 
1900. between Goodwinand Scarlet, inall which the plcadings were 
all one with the plea in queſtion, and no exceptions taken to that : 
and infinite other preſidents may be ſhewed inthe point, for which 
cauſe he demanded Judgment for the Defendants. 

Coke cheife Juſtice ſeemed, that in an ation brought apainſt one 
as Executor , he may plead that Adminiſtration was commirted to 
him for ſuch intent that the dead dyed Inteſtare, and demands JuCg- 
ment ifation without traverſe, that he was Executor, and w:th -_ 
agree 
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agreed, 1 Ed, 4. 2.4, 20H; 6.23, And-ſo-if the Ordinary be charged 


as Executor , he may plead that he adminiſtred as Ordinary without- 


traverſe, that he was Executor, but only shewed that the party dyed 
Inteftate , and the Plaintiff ought to reply, that he made a Will, and 
the Defeadant proved that, and traverſe that he dyed-1ntefFate, and 
with this agreed 9: Edw. 4, 33. and.1. Edw.4.11- And if anaQion 
be brought againſt ZE xecator of his own wrong , hee-may plead that 
adminiſtration is granted to ſuch an one, and the.Party, dyed 1xte- 
State, and demand Judgment if aRion, for he ſhall not be charged for 
more goods then came to, his hands : But, if a man;adminiſter of his 
own wrong, and after rightfull adminiſtration is committed'to hjm, 
yet he may be charged as Execater of his own wrong, infomuch-that 
Right of action is attached 1n him. But this ſeems for the:goods that 
he hath admimiſtred before rightfull adminiſtration commitreg unto 
him. And he cyted.14 £1iz. Dyer 3c5. b. where in debt; brought. a- 
gainſt one as E.xecutor,, ,which pleads never Execatar ,.nor ever.ad- 
miniſtred as £xecxtor ; and the P Laintiffe. replies, that, he-adminiſtred 
as Execator of the Will ; 6. and fo to Iffue. - And,in;Evidence. the 
Defendant ſhews Letter of adminiſtration to him cymmitred of go0.s 
of the dead, by which he adminiſtred them, and before that he did 
not adminiſter , and this ſeems thereito be good Evidenge,, but the 
Book was 2were of that, .and for.chat, he would rather plead that in 
abatement ot che Writ, and ſo the Bogk inclined aiſq, And. h&con- 
ceived here, that the medling with the goods here by-the Defendant, 
as Adminiſtrator, made him Executor:of his own wrong, . inſomuch 
that it was for Funeralls, and when it is a work of Charity, and the 0- 
ther is to preſerve them. And the Defendant hath not conveyed him- 
ſelfe to be Execator, infomuch that he.Jaid., that, adminiſtration was 
committed to him by an Arch-Deacon, and he, doth, not. ſay.,that 
eAaminiſtration of right belonged to' him to commit , inſomuch 
that hee hath but a ſub-ordinace Juridiction + And the. Com- 
mon Law doth nor take notice, that he, nor no other but the Ordina» 
ry.hath ſuch-power , and. for chat the, pawer.of all, which have ſuch 
ſubordinate and peculiar Juriſdiction is;pleaded,- that ought .to. be 
ſhewed, as it ſeems by 1 £4. 4. 2. 4.6.22 H, 6.23. And the rather 

when this is pleaded by the adminiſtrator himſelfe, which oughr.t9 

have notice of chat, and make title to himſelfe ; and if ſo it be., then 

he conceived that the Recovery byHornego was void., and ſo all the 
g00ds confeſt, remain as Aſſets. Alſo he conceived, thatif the Zxe- 
catorallow a Writ toſufer Judgment to be had againſt him, upon a 

Writ which is abateable , he ſhall not have allowance of that , bue 

this ſhall be returned as Nevaſtavit, as in xo Edw. 3.5034. If the 

Tenant vouch when he might have abated the 7/7it, he ſhall loſe the 

benefit of his Warranty : So here-and 74 MaaVWells caſe, 12. - 22 
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F[:6: 1276. AlGhe cohtelved;if a nfaft be charged as 4ldminiftrator 
where he'is no Adminiſtrator , he cannot plead that he never admini- 
ſtred is Adminiſtrator, biit he ought to traverſe the Commiſſion of 
Adminiſtration, as ir appears by\21 H.'6.23. And it ſeems alſoto 
hith. and by 9 Ew. 44-353) thit'ffa man bean Erewtor ofhis owne 
Wtons', aridifter adminifarib Rc onmittedto him;*and he's chat- 
Seas Execute? after adminiſtration cortimitted', that' the 7/rit 
fhall abate; orherwiſe if 'ad-ini;ffration be commirted , hanging the 
Writ. Soif a wati be made Execntor , and hee nut knowing of that, 
fits ſetters" Mdbi#i/Pritt 39, he ſhall be'named Adminiſtrator, and if 
efter Wheh He'hith notice of the Will, he proves it \ "then he ſhall be 
thpleaded by che name of Exerxtor; forin ſuch mariner as the power 
is pivento lint by che Biſh6p ; he ſhall be charged : and it ſeemes 
though thit lie plead where he 1s Adminiſtrator, and is ſued as E xe- 
extbr, or dtherwiſe infuch marmer, that hee might have abated the 
TWr1t, Or Tuffer Judgment ,- yet the #717 fhill-abate * and heiintended 
Ho, thit Execcvto} of his owne wrong, might pay debts due to ano- 
ther;afid fall be diſcharged, and (hail nor be charged with more 
then he hatlrin his hands: And if two Execxtors are joyntly ſued, 
and 0he confefſe the aQion, this shall bind him and his companion al- 
fo fot fo mtith as he hathin hishands,” But if an Erector of his own 
krong confeſlethe athon, this hall not prejudice bim which is right- 
full'£%ecnfo>,, dtd ſo'he conceived that judgment ought to be given 
forthe Plawlppre 12 nt oe gs oY 

- WarhurtonJuſtice conceived that the Barr is good , notwithſtan- 
ding that he. did not ſhew, that the',Arch-Deacon had power to 
Erant Admjniſtration , inſymuch it isno Inducement and the Defen- 
gant dbth not relic pon it ; as Littetor faith; tn Treſpaſce where the 
Defendant Pleades tha it was miade* by two, and the Plaintiff relea- 
ſesro one , and iF the Defendant pay due Debts it is not marteriall , 
whether he have Authority or not'; though har ic be in another re- 
ſpe: Asifa man be Indicted of man-flaughrer and aquitted , and 
after is Indifted 'of Murder by the ſame man, he pleade another 
titjeaquitted , informch'that'thele are matters of ſubſtance : Bur 
Zee it 18 bur of forme, and then if it be not ſhewed it is not materialt -. 
But the zatrey upon which he.relied was, mſomuch thar the Aion 
was brought againſt two Exccutors, and one hath confefsed the 
Aioh -* And beintended withottqueſtion, that if rhis ſhal! bind 
his companion, and forthat'he will not difpute the other queſtions , 


* but dechres his opinion -/zerely, that the Plaintiff, ought to have 


Judgement againſt both theſe Defendants upon the confeſſion of 


' one, and this ſhall bind his companion - zFyach Juſtice conceived 


that the Plea is good by Adminiſtrator without traverſe, inſornuch 
that iris ro the Writ, as it appearsby 9 Ez. 4. 33:37 #.6. 32'F.6. 
2 \4 
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1, Ed-4-2 5a. F4, 3.Aod heconedived that the burying is notafly 


Adminiſtration, nor the taking of 'the: godds jnto'his"cuſtody'to 
preſerve them, no more: then in Trover- and Converſi0n;- when 'a 
man takes the goods for to preſerve.them.: And he'agreed that 
where a may intitles himfelfe to goods by Adminiſtration commicted 
by any but -by. the : Biſhop, ; he ought to pleade-ſpecially+, that he 
which committed it bad power to! dye it > But here it' is not ſo, 
but only conveiince, : and for that need not here- ſuch' preciſe: ptea- 
ding of that, inſomuch it is only execution of 'Adminiſtration', and 
for that it is good without intitleing the Arch -Deacon : And he 
agreed that an Executor of his owne wrong may pay Debts due to 
another, and' hall: be diſcharged: 'And he agreed alſo that the 
Confeſlion-.of ene Executor ſhall | bind. his Companion , andthar 
Judgement ſhallbe-givea.upon' char for the. Plaintiff: And they all 
agrecd that the pleading, that the De:endant hath no goods, be- 
{ides che goods which do not am jun, &c. ir was not- good , and 
tor theſe cauſes they all agreed. that Judgement ought to be given 
to che Phainciff, *; 2 \ Y9e Ne? @ 9: 11 E190 Nh. , C28 


\ Trinity 10. Jacobi ix the Common Bench. 
Tyzer aga#7JÞLittleton-g. Jacobi,Rot. 299. 


<4 348; F111 9:3. 5 Fo 11E17! . | ak” 
] N.-Treſpifle for taking of a»>Cow:;"&c. Upon not guilty-plea- 

ded by the Defendanc , the :Jury. gives ſpeciall VerdiQ-as itfol- 
lowes, that is, that the Husband of the Plaintiff was ſeiſed of 
cighty Acres of Land, held. of the Defendant :by Harriot ſervice , 
that is, the beſt Beaſts ofevery Tenant which died ſeiſed , that he 
had at. the time of his death, and thar:the Husband of the ſaid 'De- 
fendant , long time before: his death;; made a Feoffment of chat 
Land in conſideration of marriage and advancement of his'Son, to;rhe 
uſe of his Son and his Heires;- with ſuch. agreement , that” the Son 
ſhould 1edemiſe to his Father for forty yeares , if he ſo long lived; 
and that afterthe marriage was had, and the Son-redemiſed the 
Land to his Father , and theFather. injoyed that accordingly, ' and 
paied the Rent tothe Lord,, and after died, and that the Plaintiff 
had no notice of his Feoffment , and that the Husband at the time 
of his death was poſleſſed of the ſaid Cow , and that the Defendant 
took it as the beſt Beaſt in name of Harriot , and alſo found the $4- 


tute of 13, Eliz. of fraudulent conveiances 'to deceive Creditors, 


and fo praiedthe direction of the Court, - and this was agreed 'by 
the Plaintiff aforeſaid. & 3&7] 6 L 
Nicholls Serjeant , firſt that allconvetances made upon good confi: 


deration and Boxa Fide.are by Ipeciall Provi/o exempted out of the 
B b 2 Statute 
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TFratnte df 13. Eliz; chap,' And he conceived that this is made upon 
500d conſideration; and: Fond Fide , and: for: that it- is within the 
faid/Previ/o, and alſo! he fatd, that as upon the Statute of Marle- 
bridge there is fraud apparent and. fraud averrable}, as it appeares 


'12.H, 4+ 16. 6, Where\iaward the Tenant pleads that his Father 
levied a Fine to4;ſtranger ,: the Lord:replies that 'this. was by Col- 
lufion to re-enfeoff the Heire of the Tenant ar his full age, and ſo a- 
.verred that-t9 be by Colluſton to .our the Lord of his Ward , and 
'this is fraud averrable : Burt if the Tenant had enfeoffed his Tenant 
mmediately in Kee-ftmple, this.1s apparent without any averment , 
and the Court may adjudge upon it:: And ſo apon the: Statzre of 
«27. Eliz..chap.4, it-appedrs.by :Bayre/ls Caſe, that the Fraud ought 


to be proved in. Evidence, oritonfeſſed-in-pleading, or' otherwiſe 


this ſhiall/nor avoid conyerance, for it ſhall nut be intended, 6: Coke 


78.4. andſee 33 H, 6.14.4. Ardrew Woodcocks caſe; upon which 
he-inferred ,- that this.is but a fraud-averrable, ific be a fraud at all, 


and of this che Court could nat take notice, .if it be:'not f6und by 


the Jury , aftd he ſaid upon the Statute of 32 H, 8:\Of iDeviſees; 
as it appeares by K nights Caſe, 8 Coke, and 12, Eliz, Dyer 295. 
8, 9,10, 10;11,"12,13, 14,15, 16, 17, And ſo he concluded , 
and praied Judgement for the Plaintiff, 

Harris Serjeant for the Defendant; argued that the Circumſtan- 
ces which are found in the ſpeciall Verdi& are ſufficient, to ſatisfie 


-the-Court- that its fraud, foras well as rhe Court may give direat- 


onto the Jury, upon Evidence that. iris fraud and what not,' as well 
may the Court: Judge-upon the ſpecial matter, being found by ſpecial 
VerdiQ at large,as in 9 E/. Dyer 267.4nd-268. that is,the ſpecial mat- 
ter being found by ſpecial verdid ar large,as in 9 E!.Dyer 267.268. 
that is, the ſpeciall matter is found by Inquifition upon AZandamns, 
ant teave to the Court to adjudge if it be fraud ornot,andin 12 El. 
294 and 295. 8. the ſpeciall matter was found by Jury upon Eligit 
direRed to the Sheriffe , and by him-returned to the Court: And 
in Trinity 27. Eliz, between Saper and Fakes in Trover the Defen- 
dant pleades:not guilty and gives.in Evidence as afſignement of- a 
Tearme to him with power of revocation :- Anj the Court diref- 
ed the Jury, that this was fraudulent within the Sratare of 27. 
Eliz. to defraud a purchaſor, and in. Burrells Caſe 6. Coke 73. 4. 
before the fraud to the Court upon Evidence to the Jury, and the 
Court gave direftion tothe Jury thar it was fraud , and that upon 


the, Circumſtances,  w':ich appeares upon the- ſpeciall Evidence: 


And ſo in this caſe he conceived; that infomuch che circumſtances 
appear by the VerdiA,that the Jury may very well adjudge upon it; 

and ſo'he-concluded, and praicd Judgement for the Defendant. 
Coke cheife Juſtice that the Statzre of 13. Eliz. Doth not-atd 
the 
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the Defendant, inſomuch that-the Feoffment was made for good conz 
ſiieration , and for that ſhall-be within. the ſaid Prevs/o, for if 
that (bali be avoided at all, that ſhall be avoided by the Sratwte of 
AMarlebridge , which is ouly affirmance of the Common Law , and 
this is the reaſon , that notwithſtanding the Sratzte ſpeakes only of 
Feoffment by the Father to his Son. and Heire apparent, yet a Fe- 
offment to a Coſin which is Heire apparent, is taken to be within the 
Statute, and inthe 24. of Eliz. in Sir Hamond Stranges Caſe : It 
was adjudged that if the Son and Heire apparent inthe life time of 
his Father , purchaſe a Mannor of his Father for good confiderati- 
on, this is out of the Sratzte, and ſo it was adjudged in Porredges 
Caſe; alſo he ſaid that the Law.is, an Enemie to fraud, and will 
not intend it being a conveiance. made for conlideration' of a mar- 
riage to be fraudulent, no morethen ifthe Father had made a Fe- 
offment ro the uſe of a ſtranger for life, the remainder in Fee to 
his Son and Heire, the which is not within the Srataute of Marle- 
briage, asit is agreed ineLudrew Woodcocks Cale, 33.H.6.14.b, Alſo 
he conce:ved., that the Feoffment.in confideration of marriage , 
naturall love. to ,his Son , and that the Wife. of the Sonne ſhall 
be Indowed,, and chat the Son ſhould redemiſe chat to his Father 
for forty yeares , ifheſo long lived, and.thac the Father ſhould. 
pay the Rent tothe Lord, theſe he intended to, be good con{:dera- 
tions, and for that ſhould be within the ſaid Provi/o of the. Sta» 
tate of 13. Eliz, otherwiſe if it had been co defraud. Creditors : +53 x#, 
Bnt if it had been to ſuch intent, chat is ro defraud Creditors , this Dyer 193. a, 
ſhall not be extended co other intent, that is to defraud the Lord of ”rensfords 
his Harriot: And inthe 28. of Z/iz. it was adjudged in:the Kings ©4/* «6ceraing: 
Bench , ifa man make a Feoffment 1n Fee to the uſe of himſelfe for © 
life, remainder to; his Son in tayl, with divers Remainders over, 
with power of Revocation, an4atter bargaines and ſells to a ſtran- 
ger upon condition, and afcer performes the Condition, that yet 
the firſt conveiance remaines fraudulent, as it was at the tinfe of the 
making ofit : Bur this is only as to the purchaſor and nor as to any: 
other, And in Geodbers Caſe, 3. Coke 60. a. In' debt againſt Heire 
which pleads nothivg by diſcent cay of the Writ purchaſed; the 0- 
ther joynes ITue, and givesin Evidence fraudulent conveiance, and 
upon ſpeciall Verdict adjudged that ir was very good : See alſo 4, 
{oke 4. b. c. Vernans Cale, the Collufion to havejDower and Joyn- 
rureallo : And ſo he concluded that. Judgement ſhould be.given. 
for the Plaintiff . | 
Warburton Juſtice agreed that the fraud ſhall not be intended if warberron; 
it be not found, no more then if a man grant :an Annuity to -ano-- | 
ther, 2ram din (+ bene reſſerit, in Annuity, for that he need not. 
to averr that he. hath behaved himſelfe well, for chis ſhall — 
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ded, if the contrary be not ſhewed of the other party : So here inſo- 
much that it is not found co' be fraudulent, it ſhall be intended to 
be Bona fide : And he agreed that if it had been fraudulent at che 


firſt : If the Son had made a Feoffment over in the life of the Father, 


as it is agreed in' Aydrew Woedcocks (aſe, 33 H. 6.14. that thenthe 
fraud is determined: So here whenthe Son hath made a Leaſe co his 


Father, this derermines the fraud if any be, and fo he concluded that 


Judgfnent ſhould be given for the Plaintiff. q 
Yynch Juſtice agreed, inſomuch thar it is expreſſe conſiteration 
found by the Verdi, and for that other conſideration ſhall not be 
intended, and a{fo that it ſhall not be intended that the Conveyance 
was made todefraud or to deceive the Lord of ſuch'a Peccadell 
as 'Harriot is, which is of ſmall conſequence ; but if it be a fraud 
within the Statare of 27 Eliz. apparent } that is, if it containe pow- 
er of revocation , which is declared «to be apparent fraud by the 
Statate, the Court may take notice of that without any averrment ; 
Ang he faith, That in, the 2. and 3. Eliz. Dyer, Wainsfords Caſe, 
298.4. and 9 Eliz, Dyer 267, 268. there is no averrment of fraud, 
bur exprefle Iſſue joyned upon the Fraud, and for that he need not 
any other averrment : And fo he {concluded alſo that judgement 
Should be given for the P/aintiffe, and ſo it was Ruled accordingly, 
if the Defendant did not shew other matter to the contrary at ſuch 
a day, which was not done. | , 


T rinity 10. Jacobi 2612. In the Common Bench. 
Strobridge againſt Forteſcue and Baryet, 


N a'Replevin the caſe was this,, A man ſeifed of Lands in Fee 
| 13 Rent ont of it with clauſe of Diſtreſs and dies, his Son 

and Heire enters and dyes , the Rent is behind, the Son of the 
Son dyes, and his Son enters and makes a Feoffment to the Plain- 
tiff, and the Deviſee of the Rent, releaſes all Actions, Debts, 
and Demands , to the Feoffor, and after diſtraynes the Beaſts of 
the Feeffee, for the Rent behinde, before the Feoffment , and it 
ſeemes the Releaſe is not good, infomuch that the Deviſee had no 
cauſe of Action at the time of the Releaſe made, againſt him to whom 
tbe Releaſe is made , nor Demand apainſt him, otherwiſe if the Re- 
teaſe had been made to the Feoffee, for he was ſubjeRto the diſtreſs, 
and this is a demand. 


Trinity 
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| Caſe of Cinque Ports, 
NN O TE that oke ſaid, that it hath bee adjudged by three 


Judges againſt one ina Caſe 'of Cingue Ports, that the 
| Cinque Ports cannot preſcribe to take the Body of a Free- 
man in Withernam , as they uſe for another ; for this is againſt the 
Statute of Magna Charta, L nod nullus liber homo Impriſonetar 
niſt per Legate /ndicinw , and allo againſt che liberty of 'a SubjeR, 
but they more inclined that they mighe take the Goods'of one in 
Withernam when another is arreſted, and them retain, and rhzs 
ſcemes the more reaſonable Cuſtome and Preſcription. 

The Caſe was, enant for life,theR emainder for life with warran- 
ty, the firſt Tenant for life was impleaded , andihe vouches h:m in 
Reverſion , but hefitſtprays in aid of him in Remainder, and if 
this aid prayer ſh:ll be granted this was the queſtion, 

And it ſeemes by Nicholls Serjeant , that it ſhall not be granted, 

ſee 11 H. 4. 63. Where it is agreedthat ifa man makes a Leaſe for 
life , Remainder for life, Remainder in fee , and the firſt Tenant 
for /ife hath ayd of him in remainder for life, and he in Fee joyntly, 
and 44 Edw,z. 20, in Treſpaſle againſt a Miller which t:kes Toll 
where he ought to grind Toll-free ; the Defendant faith that 7, had 
the Mill for life, and that he is his Deputy, the reverſion to zY. in 
Fee, and prays ayde,of the Tenant for life, and of the Tenant in re- 
verſion, and had it of the Tenant for life, and not of him in reverſion, 
and this ſor default of Privity, as it ſeems to Brooke, Ayde 30. 

Hanghton conceived that it ſhould be gtinted for Tenant for life, 
notwithſt:nding that he may plead any Plea, yet he doth not know 
what Plea ro plead wichout him tn reverſion, bur by the ayde, pray- 
ing al the Eſtate ſhall be reduced into one, and the warranty ſhall 
come ; and for that he conceived, that the firſt Tenant for life ſhail 
have ayde of him in remainder for life. | 

 Wyach juſtice conceived that ayde ſhall not be granted acainſt the 
firſt Tenant for life, againſt him in remainder for life, for he con- 
ceived that ayde isalwaies to be granted,. when the defe@s of him 
and his Eſtate which prays it, are to be ſupplyed by him which is 
prayed ; that this is the reaſon that he may have ayde of his Wife, 
and where there are many remainders , the firſt "Tenant may have 
ayde of them all; otherwiſe where he-is Tenant for liſe, the re- 
mainder for lie, and the reverſion expectant, for the Tenant for life 
cannot ſuppiy his defedts ; and with this agreed the exprefſe Booke 
of 11 Edw.3. Fitz, «yd? 32. and fo he concluded that it ſtould 
not be ora ated, Harbaurto1 


Ciniue Ports; 
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Warbarton Juſtice doubted , and inſomuch that the granting of 
aydewhereit is not grantable, isno error, but otherwiſe of the'de- 
nying of that where it ought to be granted, he would be adviſed : 
But he conceived that the cauſe for which ayde is granted, is not 
the feebleneſſe of the Eſtate of hira which prays it onely, but to the 
intent that they may joyne together, and one defend! the other, for- 
Tenant” for life may. plead ſome Plea, which he in, reverſion,,may 
plead, ſaving the joyning of Ifſue in a Writ of Right, and he had 
a Manuſcript of the 11 Rich. 2. where Tenant for life; the remain- 
der for life, the remainder for life was, and the firſt Tengnt for -life 
had ayde of them both.in remainder, and ſo concluded. 

- :Coke cheif Juſtice that aid ought not to be granted in this Caſe,in- 
ſomuch that he which'is the-fſt Tenant hath greater Efate then he 
in Remainder, for his Eſtate in Remainder is more Remote and #4- 
certaine, and tothe Book of 11 R. 2. He agreed, that theayd was 
granted of al! in Remainder, but there they i» Remainder had Eſtate 
tayle, and he ſayd that ayd is to be granted in two: Caſes, in per- 
ſonall Actions to maintain Ifſue , and when Texant for liie prays in 


 ayd of him in Remainder or Reverſion , Without which they cannot 


anſwer nor plead , nor Ifſue cannot be deduced, hut fo it is not 
bere, for the firſt Tenant for life may anſwer and plead to the Iſſue, 
as well Without him in Remainder for life, aswith him, for if Te- 
nant for lite, Remainder in tayl, Remainder in fee, if the firſt 
Tenant for life be impleaded he ſhall have ayd of him in Remainder 
intay!, otherwiſe zf the Reverſion had been to the firſt Tenant for life, 
with a meſne Remainder in Tayle, 41 E4. 3. 42 Ed. 3. 10 Ed. 3. And 
11 Ed. 3. Receit 118. Tenant for life, Reverſion for life, Remainder 
3n fee was , he in Reverſion for life ſhall be received upon default of 
the firſt Tenant for life, .and if he will not, then he in Remainder in 
fee ſhall be received, and yet he ſhall not have Waſt, as it appears by 
24 Ed. 3. forthisdeſtroyes the firſt Eſtate ; but the receit maintains 
and preſervesit, and heſayd, that the 11 £4. 3. 4d. 32. before 
cited , rules this caſe, and ſo of 4 H.6. And ſo he concluded , 
and inſomuch that Warburton doubted of it, it Was adjourned. 


Trinity to. Jacobi 161 2, 1 the Common Bench. 
Yet Rowles agaizſt Maſon , See before 57. 


WW: N (© H Juſtice argued that the Defendant ts not gui'ty, and 
; that the P/az7ntiff ſhall cake nothing by his Writ, tor he con- 
ceived that the verdiq 1s uncertaine , inſomuch that it is not found 
that Livery and Seifia was made upon the Leaſe for three lives of the 
| | Mannor 
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Mannor, but onely one 2femorandam, that it was made in the houſe 
_ of the Lord, bur it is not foun] that this Houſe was parcell of the 
Mannor , but after it is found that the Leſſee by force of this was 
ſeiſed, by which it is implyed that it was very well executed, and 
this being in ſpeciall verdi , would be very good, he conceived , 
there were two principall matters in the Caſe, pf 

Firſt; Upon the Bargaine and Sale of Trees, if they be re-united 
ro the Mannor, or remaine undivided. ; 

Secondly, Upon the two cuſtomes,the which he conceived depend 
upon a queſtion , for the firſt warrantsthe ſecond. 

And to the firſt, Whena man deviſes a Mannor for three lives ; 
and by the ſame Deed in another clauſe, bargaines and ſells the Trees, 
and then inſues the Habendyrm, and this is of the Mannor only , and 
limits Eſtate of that for three lives without mention of the Trees, 
hee conceived that the Trees paſſe before the Habendaum abſolutely, 
and it is not like to a Bargaine and Sale of a Mannor with Trees, or 
Advowfon appendant, and here the purpoſe and intent appeares, 
that they ſhall paſs rogether and as appendane : But in the firſt caſe 
they ſhall paſſe as a Chattell immediately upon the delivery of the 
Deed before any livery made upon this co paſs the Mannor, and if 
Livery had never been made, yet he ſhall have the Trees,ſee 23 El;z, 
379. 18 Dyer, Where a man deviſes.and grantsa mannor and trees, 
Habendam the Mannor for one and twenty yeares without mention 
of the Trees, and yet by Winaham, Periam, and Meade , again#t 
Dyer, the Leſseecannot cut and ſell the Trees, for there was all in 
one ſentence, that is, the grant of the Trees and the Demiſe of the 
Mannor, ſee the 8 Coke Pexells Caſe, how a Grant ſhall be conſtru- 
ed , and where that ſhail be intended to paſs Inheritance, and 
where to paſs but a Chattell\ where a man grants a Chattell and ten 
pound yearly to be payd, andin7 Ed. 4. Ifa man hath Inheritance 
and a Leaſe inone Town, and he by one and the ſame Deed, gives, 
Grants, Bargaines and ſells all ro one, Fabendam, the Inheritance 
to him and his Heires, this is no forfeiture of the Leaſe, infomuch 
that the Fee doth not paſſe of that , ſoin the Principall Caſe, Fee- 
ſimple paſſeth in the Trees , and Free-hold in the Mannor , and he 
conceived that by the Demiſe over, the Land and Trees are not re- 
united , and this he colleted ont of Herlackendens Caſe 4. Coke and 
12. Eliz. Bexdlowes, a man made a Leaſe for anothers life, and 
bargaine and ſold the Trees to him forwhoſe life Leſſee dyes, he for 
whoſe life becometh occupant ofthe Land , he ſhall have ſeverall 
Eſtates, one Eſtate inthe Land, and another Eſtate in the Trees, 
and ſo in 1ves (aſe, 5 Coke 11.4. Leſſee takes a Leaſe firſt of Land ex- 
cept the woods, and after takes a Leaſe of the Woods and Trees, 


and they remaine diſtin and though that after there are generall 
; C c words 
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words in the Leaſe, that is, of all Meadowes, Paſtures, Profits , 
Commodities, &c. That is not materiall., for. theſe ſha'!l be re- 
ferred to all ſuch things which belong to the Land, and ſo he con- 


cluded this point, that the Trees remain ſeverall from the Land , 


and do not paſle to Hoskzns by the Demiſe of the Copy-hold only, 
and ſo he cannot take advantage of the forfeiture, belderwite hs 
did not doubt but that the particular Sum might take advantage of 
the forfeiture. 

Secondly , for the cuſtomes, he conceived: that the firſt , that 


_ is, thatthe Copy-holder for life might nominate his Succeſſor , and 


is good , and ſo for the ſecond, thar ſuch Copy-holſder may cut and 
ſell all che Trees growing upon his Copy-hold, and he conceived 
that the yalidity of the cuſtome, ought to be adjudged by the 
Judges, and the. Truth of chat by the Jury, and when it is found true 
by a Jury, and that it hath ſuch antiquity that exceeds the memory 
of man , thenthis obtaines ſuch priviledge as the Prerogative of a 
Prince, and is part of Law, and ſtands with it ,and this iis reafonable 
cuſtome, andſo it hath been adjudged in the Kings Bench, the reaſon 
is, inſomuch that the cuſtome is the life of the Copy-hold , up- 
on which that depends, and the party is but a Condxirt to nominate 
the Tenant, and when he is nominated and admitted then he takes 
by the Lord, and that ſtands with the rules and reaſons of the 
Common Law , that is, that a man deviſes that a marryed wife 
ſhall ſell his Land, and ſhe may ſell notwithſtanding the Cover- 
ture, for ſhe upon the matter nominates the party , and he takes by 
the Deviſe,, and by this reaſon , ſhe may [ell ts ber Husband as it is 
agreedby-the 8 of  Afſiſes, And alſo by deviſe that Executor ſhall 
ſell, Executor of Executor may ſell, notwithſtanding that he is not 
in Eſſe at the time of the Deviſe, and ſo a Leaſe for life to one, Re- 
mainder to him that 7. S. ſhall nominate is good after nomination, 
and then he takes by the firſt Livery, as it is agreedin 10 H.7, and 
7. $. Only hath tie nomination ,- and nothing paſſes co. him , and. 
with this alſo agrees 43 Ed. 3. 19 H. 7. Soifa man makes a Feoffment 
to the uſe of himſelf for life, with diverſe Remainders over , and 
power to himſelf ro make Leaſes for three lives, this is good, as it 1s 
agreed in Mildmayes Cale and whitlecks Caſe, 8 Coke, and yer 
the Eſtate doth nor paſſe from him but out vf all the Eſtates, and he 
upon the matter hath only-the nomination of rhe Leſſee, and of the 
live:, for all che eſtates apply their forces to make that good,and the. 
2 El. Dyer 192423.Cuſtome that the Wife of the Copy-holder for life 
ſhall have her Widdows Eſtate, is allowed to be a good cuftome,, 
and there an Eſtite for life upon the matter is raiſed out of the eſtzte 
for life, and annexed to it, and this is by the Cuſtome, and the rea- 
ſon he conceived to be for that that Women ſhould be incouraged 
| to 
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to marry with their Tenants , and by that the marriage with the Te- 
- nant, andthecuſtomein this Caſe doth bind the Lord, and fo 
4 Coke, there are divers cuſtomes by which the Lord is. bound, and 
the 8 (oke Swaines Caſe , where the Copy-holder by cuſtome hath 
the Trees, i» Caſe where the Lord bimſelf hath them not, ſo if the 
Lord ſell the Waſte, yet the Copy-holder ſhall not looſe his Com- 
mon in that , notwithſtanding that the Eſtate of the Copy-holder 
be granted after the Waſt is ſevered from the Mannor, ' and zt # 4a- 
greed in Waggoners Caſe 8 Coke, that cuſtome is more available then 
the Common Law : And for that this cnſe hathbeen adjnaged in this 
point between Crab and Varney by three or four Judges , he would 


nor further queſtion it. And for the ſecond cuſtome , he agreed that 


one bare Tenant for life, could not meddle with the Sale or falling 
of the Trees, but here is a Copy-holder for life which hath Aut ori- 
ty given by the Lord, and the Cuſtome to difpoſe the Trees ; and 
he ſaith that Bratton and the old Laws of England calls Copy-holders 
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Falkland, and faith they cannot be moved, but in the hands of Falkland, 


the Lord they ought to ſurrender, and agreed that this is within the 
Rules of the (ommon Law , for Conſurtudo privat communem legem 
and the Law doth nor give reaſon of that, for this is as a ground, and 
need not to be proved , forthe reaſon of every cuſtome cannot be 
ſhewed, as it was ſayd in K»ightly and Spencers Caſe , and hefayd, 
that Mannors 'are divided into three ſorts of Tenures. 

The firſt hoſds by Knights Service, and thisis for the defence of 
the Lord, and they have a great number of Acres of Land, and pay 
leſs Services. 

The ſecond holds by Socage,, and this for to plow and manure 
the Demeſnes of the Lord , and they ſhall pay no Rent nor do other 
ſervices, and this was at the firſt to draw ſuch Tenants to inhabit 
there , and for that they have Authority to diſpoſe and ſell the Trees 
growing upon theit Tenements. 

The third , holds by baſe Tenure, and theſe were at the Will of 
the Lord, and theſe were to do Services , and then theſe in many Ca- 
ſes have liberty for their Wives in ſome caſes to diſpoſe that for ano» 
ther life, and to diſpoſe the Trees, and /0 it is in [reland at this day , 
where ſome give more and greater priviledge then others, to in- 
duce Tenants to inhabite and manure their Land, for there every day 
is a complaint made to the Councell for inticing the Tenants of the 


Lord,and 14 Ed.3.Bar 277.T he Tenant preſeribes to have the Wind- © 


falls, and if the Lord cut the Trees, that he may have the Lops, and 
11 H.6, 2. The Keeper of the Wood preſcribes to have Fee, and 46 Ed. 


3. is preſcription to ſtint the Lord in his own Soyl, and all theſe are © 


for the Inconragement of Tenants to inbabit upon the Land, and 


time of Ed, 1, Preſcription 75. A ſtranger preſcribed to have all the 
Cc 2 profit 


What ts ſo cals+ 
ic, 
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profit of the Land of another, for a great part of the yeare, and to.ex- 


' clude the giver of the Soyl,& 6 7a.1t was adjudged in theK ingsBench 


Warburton, 


between Henrich, and Pargiter, tht the Lord may be ſtinſted for 

Common in his own Laud, and in the Book of Zxtries 563.1t appears 

that by ('uftome Copy-hold granted, Sibi & (wuis, was agood Fee- 

ſimple, and the reaſon of all this is ſhewed in the 4. Coke, amongſt 

bis Copy-hold Caſes, where 'it is agreed that the Life of a 4 opy-hold 

Eſtate is the cuſtomes, and then if the Cuſtome gives life to the 

Eſtate, this gives life alſo to all the Priviledges which are incident 

to the Eſtate, and the Lord is but the means. to convey the Eſtate: 
from one to another, and as in 38 Ed. 3. A man hath a Houſe as 

Heir to his Mother, and after a ſtranger grants Fſtovers. to. him and 

bis Heirs to be burnt in the ſame Houle, theſe Eſtovers ſhall go to the. 
Heirs of the Mother, inſomuch that they are incident to the Houſe, 
ſo of Priviledg incident to a Copy-hold Eſtate by the Cuſtome , and' 
at the Common Law , if Tenant for lite hath cut the Trees., he: 
hath not forfeiced his Eſtace, for. he was truſted with the Land, 

and was not puniſhable till the Stataute of Glocefter , and at this day 
if there be a meſne Remainder for life which remains in Contingency, 

and that ſhall prevent that the Tenant ſhal be puniſhed for this waſte, 
and to make innovation of this. cuſtome, will be dangerous, and. 
for that he concluded that the Plaintiff ſhall be barred. 

Warburton Juſtice agreed : ' And the firſt Cuſtome, that is, for. 
the nomination of the Succeſſor, he conceived that it is.g90d, and 
that it is good by the Common Law , and good by Cuſtome by. 
the Common Law, as a Leaſe for life, remainderto him which the 
Tenant for life ſhall name : So by Cuſtome as the Cuſtome, that if 
a Copy-holder will ſell his Copy-hold Eſtate , that he whichis. 
next of blood to him ſhall have the refuſall , and if none of his blood, 
then he which Inhabits in the neereſt parr of the part of the ground. 
ſhall have it before a ſtranger , giving. for that as much as a ſtran- 
per would , and the Lord .shall have him for his Tenant , whether 
he will or.no ,. for it shail be intended., that ſo it was agreed at the 


firſt, and it is reaſonable:, and if ir had not been ruled and ad- 


judged before , yer he conceived it.might now be a rule and ad- 
judged , inſomuch that it.is ſo reaſonable and good, and for the ſe- 
cond cuſtome, that is for the cuſtome of cutting of Trees , by ſuch 
Copy-holder which hath ſuch priviledge , he conceived alſo thar it 


, was good : But, he agreed that a bare Tenant. for. life cannot be 


warranted by cuſtome to do ſuch an AR, as it was here adjudged be- 
tween Powell and Peacock: But here he had a greater Eſtate then 
for life, for he hath power to make another Eſtate for life , and 
Shall have as great priviledge as Tenant after poſſibility , ec, which 
is in reſpetof Inheritance. which once was in him , and he may do it 

| _ for 
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for the poſſibility which he hath to: give to: another Eſtate , as it- is 
agreed in 2. Ed. 4. thata Leaſe fo. a hundred yeares is Mortmain, 
in reſpeRt of the continuance of it, ſo here, for the Eſtate may 
continue by ſuch power of nomination for many lives in. perpe- 
tuity, and that as when at the Common Law they have in re- 
putation and opinion of Law a greater Eſtate, may cut and ſell Trees, 
ſo here inſomuch that the Eſtate comes ſo neere to Inheritance , he 
conceived that he might cut the Trees by the cuſtome, and that the 
Cuſtome is good ; and ſo he concluded, that Judgement ſhould 
be given, that che Plaintiff ſhould be barred in reſpe&t of Cuſtomes ; 
and thentothe third, that is,, when a man lets Land, and by the 
ſame Deed, grants the Trees to be cut at the will aud pleaſure of 
the grantee, there the Leſſee hach diſtin Intereſt; Bur:if the Lef- 
ſor by one ſelfe ſame clauſe had demiſed the Land and the Trees, 
there the Intendment is: But notwithſtanding that there are ſeve- 
rall clauſes, and that he hath diſtin Intereſts, yet he conceiveth 
that the Trees remaine parcel] ofthe Inheritance ard free-hold. till 
they are cut and are ſevered only in Intereſt, chat is, that may be 
felled and devided by the Axe, for Tythes ſhall not be paid for 
them if they exceed the growth of twenty yeares,,,nor it shall not 
be Felony for to cut thoſe and burnthem-: And it 1s-not like to an 
Advowſon,, for that. may be ſevered', and for that he conceived 
that if the Cuſtome had not warranted the Cutring.and Selling ,, 
that the Copy-holder had forfeited his Eſtate, and that the Lord 
might very well have taken advantage of it, and 29. aſi}. 29. A 
man ſells Trees to be cut at CMichaelmaſſe inſuing, and before 
Michaelmaſſe Haukes breed in them, the ſeller ſhall have them , by 
which-it appeares that the property is not altered : So that though 
they are not. parcel] of |/the Marnor, yet they are parcell of the 


Free-hold, inſomuch thad they are not ſevered i» Fafto: And he 


agreed that Leſſee for yeares of -a Mannor (ball take advantage of 
Forfeiture , and need not any preſentment bythe Homage, and Zit- 
tleton fol. 1:5, faith, that the Lord may enter as ina-thing Forfeited 
unto him ; 'and ſo forattainder of Felony : And if a Copy-holder 
makes a Leaſe for yeares-, by which he forfeits his Copy-hold E- 
ſtate : And after the Lord grants the Mannor for yeares, the Leſſee 
of the Mannor ſhal take advantage of this Forfeiture made before he 
had any Eſtate in the Mannor without any preſentment by-rhe. Ho- 
mage ; Bur herein this cafe the. Cuſtome. warrants the cutting of 
the Trees by the-Copy-holder ,; and. for that he conciuded all the 
matrer as aboye., that the Plaintiff ſhould. take nuthing by his 


Writ.. 
Coke cheife Juſtice agreed, and he ſaid that Forte/cue and Littler 


Fox 
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for, and all others agreed;, that the Common Law conſiſts of three 
arts. | rs 
: Firft Common Law. | 
Secondly Statute Law, which corredts, abridges, and exp'aines the 
Common Law : The third Cuſtome which takes away the Common 
Law : But the Common Law: Corredts, Allows, and Difallows, both 
Statute Law , and Cnftome , for if there be repugnancy in Sratate ; 
. of unreaſonableneſſe in Cuſtome, the Common Law Diſallowes 
and rejeds it, as it appeares by Doctor Bonham: Caſe, and 8 (oke, 27. 
H. 6, eAnnuity : And he conceived that there are five differences be- 
| _— Preſcription and a Cuſtome : And all thoſe as pertenent to this 
cauſe, | | 
*Firſt inthe beginning, P «grant ex Diametre, for nothing may be 
 goodby preſcription, but that which may have beginning by grant , 
- and alſo preſcription is incident to the Perſon , and Cuſtome to 
fome place, and holds place in many Caſes, which cannot be by 
grant ; asin 11, H. 4. Lands may be deviſed by Cuſtome, and fo 
diſcent to al} the Sons, as in Gavelkind, and to the youngeſt Son 
in Exrrough Engliſh, and others like, which cannot have their be- 
sinning by Grang, but preſcription and Cuſtome are Brothers , and 
 onght to have the ſame age , and reaſon ought to be the Father , 
and Congruence the Mother, and uſe the Nurſe, and time out of 
memory to Fortifie them both. 
Secondly they vary in quality , for preſcription is for one man 
only, and Cuſtome'is for many, ifall but one be not dead. 
Thirdly they vary in extent and latitude, for preſcription extends 
to Fee-ſfimple only , but Cuſtome extends to all Intereſts and E- 
ſtates whatſoever, as appeares by pleading, for Tenant intayl, 
for life or yeares:cannot preſcribein what ;Eſtate., nor againſt the 
Lord in his Demeſnes, bur they ought to alledge the Cuſtome, 
and againſt a ſtranger they ought to preſcribe in the name of the 
Lord, and for that preſcription b. Copy-holder of Inheritance may 
ſell the Trees , is not good:, but'ſuch Cuſtome is good , and. 5. Ed. 
3. 24. And the old Reports 196, One Tenant being a Free-holder 
preſcribes to have Windfalls, and all Trees-which are withered in 
--the Top and'if the Lord makes them in Cole, to have ſo much in mo« 
ney : And ſo if they ſell , and this for Sale, andrhis was not-good, 
inſomuch that it is alledged inthe perſon as preſcription , but if ir 
had been alledged as Cuſtome, and to be burnt in his houſe; then 
it shall be ws, as appendant; and:14. Ed.3. Barr 227. Wilby faith 


to be adjadged that preſcription to:have Turbary to be burnt in his 
houſe is good , bur not to ſell ; and 11,H. 6. 17. accordingly, by 
which it appeares that this may be very wellby Cuſtome, and can- 
not be by preſcription, | 


Thirdly 
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Thirdly-he conceived that where a man,may-create an-Eflate with! 


out n2mination, there he may create chat by nomination : And alfo 


that which may be done by the Common Law, . nifffibe done by. 
Cuſtome, and that an Eſtate may be created by ſuch nomination , 


it appeares by the caſe , where. a Remainder is Limited to: him, 


which the firſt Tenant for life shall nominate, and it is very good, 
and to-prove that the Cuſtome is good , he remembred the ce 
of Millan in Norfolkg; where he was borne, that is, that if any 
Copy-holder will ſell his Land and. agree of the price, that at che 
next Court when a ſurrender is to be made; the next of his blood, 
and .ifhe will not any other of his blood may have the Land, and ſo 
every one shall be preferred-according to the neerenefle of his. blood, 
and with this alſo agreed the Leviticall Law, as it appeares, Leviticus 


25. chap. verſe 15. which appoints this to be at the yeare of Jubile, . 


and the Common Law within one yeare after: the Alienation, and 
upon this he infers, that if Cuſtomeimay appoint Heire in the life 
of the party ,..then a Fortiore, he may appdint- Succeflor - after his- 
death , and he conceiyed that avthe beginning, the Copy-holders- 
might have had abſolute Fee-fimple of the Lord, and they rather. 
made choice to have ſuch Eſtate; infomueh that-they did aot-kaow, 


iftheir Children would be towardly. or: not , and for that content 
themſelves with the nominationof a Succeſſor only, and. fo is. the - 
Cuſtome at Hammallo in 17:ddleſex,if any Copy-bolder will ſeli,the-- 


next Clervexer, which is he that:dwelleth next,unto-him, ſhall have. 
the refuſall,, giving ſomuch as another will, and he which Inhabits 
one the Eaft-part firſt, aud the South and the Weſt, and laſt. the North 
ſhall be preferred, is the only way in his courſe, and there the 
Succeſſor is nominated bythe Heavens, and by the quarters of the. 
Earth, and ſo:its the cuſtomein GloceFer + And: if any Husband hath, 
an Eſtate for twelve yeares , his Wife ſhall have it for twelve years 


alſo, and ſo ad I»finitum-, and: this makes nomination; and fo of. 
Free-hold, and fo if it be good without nomination , it. ſhall be- 


S00d by nomination: Ard if the. Eſtate determine by the Neath of 
the Tenant , without naminavion whenthe Lord revives the Copy- 


hold Eſt ites , the priviledge alſo ſhall' be'.revived : -But he concei-- 


ved that che Tenam.cannotinominate part to--one- and part to. ano 
ther , nor that divided in fraRtions: And he faith that this point. 
hath been adjudged in. the Kings Bench by: foure Judges againſt 


P ophams 5. Facobi between Bull and{'rabb': And ſo he concluded this 


point , and tothe ſecond cuſtomehe. ſaid; he would ſpeake to that 
Tranſtive,bat not Defixitve, and'thatit hath been adjudged 45. 


Eliz. between Powell. ayd Peacock that bare: Copy» holder for lite ,. 


could not preteribe to cut and: jeil the: Trees, otherwiſe of Tenant 
in Fee-ſimple, for he hath'ch@m cheriſhed and foſtered: And it is 
againſt 
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againſt common reaſon; incongruent and againſt'the Common Law, 
that a Copy-holder forlife may cut and ſell the- Trees, and cuſtome 
ought to haVefeaſon and congruence , for 10. Ed. 3.5. Leete 'can- 
wot be belonging to a Church, inſomuch that it is Incongraent , and 
ſo in rites Caſe 2. Coke Tythes canfiot be appurtenant to a Man- 
nor, inſomuch that it is incongruent ; and a ſpiritual! thing ſhall-noc 
be pertinent to atemporall, and fo e ({oxverſs : And ſo in the 5. 
Aſſiſ. 9. and Hill and Granges Caſe, (om. Turbary cannon be appur- 
renant to Land, inſomuch that it is incongruent , but it ought to 
be toa houſe; ſointime of Ed. 2. Tenant of the Mannor preſcribes 
to have free Bull and Bare, and it is not good for the reaſon afore- 
ſaid, otherwiſe it is of the Lord of a. Mannor, a»d 9H. 5. 45, 
coſtome in Leere to preſent common, and '/adjudged thar it it is not 
good, infouuch that it wants congruity, for it is not proper to the | 
Court, and upon this he concluded that bare Tenant for life cannot 
reſcribe to cut Trees , for it is not congruent that ſuch an Eſtate 
ſhall have ſuch a priviledge , and this for three reaſons. 
- Eirſt/-inſfomuch that [Trees growing are parcel! of the Inheri- 
: 'Secondly in reſpe& of the perdurableneſſe of them, for ic ſhall 
be intended that'they will indure forever , and ſo will not his Eſtate, 
for! this is-as a ſhadow, as fob ſaid, and tis abſurd that ſhadow 
fbould cut downe the Tree : And alſo it is for necefficy of habita- 
tion and Plow and Husbandry : And itis for the Cemmon Wealth , 
that Copy-holder of Inheritanc might cut them: by ſuch cuſtome , 
for otherwiſe he would not be incurraged , to plant and preſerve 
thefn : And nor withſtanding that in this Caſe the cuſtome be gene- 
rall, that the Copy-holder may cut downall, yet that hall have a 
reaſonable conſtrucion, avd that this notwirthſRanging.he leaye ſuf- 
ficient for Houſe-boot ; asif a man grants Comman without number, 
yet the Grantor shall not be excluded, but $hall have. his Common 
there, for exceſſe shall not be allowed, 

As-ifa man which diſtraines another for Rent he ſhall not take ex- 
ceſſive diſtreſs, the Leſſee for life exceſſive Tallage of villaines, nor 
upon exceſſive Fines of Copy-holders, ard /o it Was adjudged in 
Heyden and Sir John Lenthorps (aſe , that the Lord ſhall nor take 
all; bur leave ſufficient for reparations, and fo was the opinion of 
Wray cheife 7uſtice in the 33 of Eliz«, In evidence to a ary , but 
herehe is in nature of Tenant in Fee-ſimple , aud ir ſhall be intended 
that he hath cheriſhed the Timber, and every Copy-ho/ders Eſtate 
granted is as a new Grant,, and hath affinity with Tenant in Fee-ſim- 
ple, and he agreed that if Leſſee for life , the Remainder for years, 
Remainder for life be, and the firſt Leſſee for life makes a forfeiture, 


he in Remainder for years ſhall take advantage of that, and that ic 
ES | hath 
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hath been adjudged ; 'that theELord of the Mannor ſhall take adyan- 
tage of forfeiture made'by the 'Copy-holder,  withont preſentment 
made by the Homage, 'andin one Bacon and Fletſims (aſe, and ſo 
Leſſee for 'yeares of a Mannor ſhall take advantage of Forfeiture , not- 
withſtanding the Imbicillity of his Eſtate , but the principall matter 
upon which he relyed was, that the Trees were (evered from the Free- 
hold ,- and if the Leſſee dy; his Executors$hall havethem, inſomuch 
that they are meer Chattells, and this, | 

Firſtin reſpec of the Wor:is of the Leaſe , thatis, demiſe, and to 
farm let the Mannor, bur bargain, ſell, give, and grant the Timber 
Trees to-be-felled and carried away at his Will : As if a-man makes a 
Leaſe for years ,, except the Wood', and after grants the Trees, the 
Leale determines ,: the Leſſor ſhall not have the Trees again. - 

Sec@ndly; They are in two divided Sentences, andalſo in reſpe& 


of divided properties, for the Execator of the Leſſee ſhall have them ; 


and Duando duo Fara, concerrrunt in'\wna profons , equum eſt ac 
5 efſet indiverſis , alſo paſt at ſeverallitimes , for. the Trees paſs by 
thedelivery of the Deed ; and the Land doth nor paſs till Livery and 
Seifin be made. Alſo the intent of the parties'is 'not that they ſhall 
paſs rogether, forifthe intent were otherwiſe the Law would not 
devide them, as it Was adjudged Hillary 15. Eliz. in the Lord 
Cromwells caſe, where T enant in Tayl was of a Mannor, with''the 
Reverſion to'hig right Heirs , and he by'his Deed gives 'and grants the 
Mandir , andthe Reverſion of that, and includes Letter of Attor- 
ney within. the Deed co'make Livery, but Livery was not made ,''and 
yert:thg Reverſion doth nor- paſs, for his intent appeares that it 
ſhoulFoaf by Livery and Seifin, and not by grant; and alſo in 
Amdrowes cafe, the Advowſon appendant to a Mannor ſhall nor paſs 
without inrolment of Birgaine and Sale-; yet there were words there, 
that thac might paſſe by Grant, for this was againſt their intent, 
otherwiſe if a-man makes a Leaſefor lite or years of a Mannor , and 
grants the Inheritance of the Advowſon by the ſame Deed, and ſo 
of the caſe of 23 Eliz. Dyer 374. Leſſor deviſerh, Grants, and to 
farm lets the Mannor and the Tiees, and they paſſe joyntly ;-and 
the Reaſon i» infomuch that it is but a Joynt ſentence, and not ſeve- 
rallas it is here, alſo he intended, that the life of the Leflee for life 
is not averred , and for that he ſhall be intended to be dead, and 
for that it isa ſeverall grant of the Trees of the Free-hold , for the 
Intereſt of them is ſetled in his Executors, forif he had made Sale 
of them before-that the Copy-holder had cuz them down, then 
that had not been forfeiture}, ſee's.” H.7. © 15 Fd/4.14 Els, 
Dyer And then- the Cafe 1s this, Tenant. for anothers 
life ofa Mannor, makes a Leaſe for yeares of the Free-hold, of which 
an Eſtranger hath a Copy-hold _ for life in Eſſe, Leſlee dies, 
D 
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and he conceived that the Copy-holder ſhall not be an occupant, for 
it ought to be YVac#a Poſſeſſio,, and this was the reaſon of the judge 


- ment in Adams Caſe 18 E/iz, Where a man makes a long Leaſe for 
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years, and after intending co avoyd this Leaſe, makes a Leaſe to ano- 
ther old man for anothers life, to the intent that the Leſſee for 
yeares ſhould be occupant, when the old Leſſee died, and ſo 
drowned his Tearm, and after the Leſſee died, and reſolved that 
the Leſſee for years shall not be an occupant , infomuch that there 
was not Vacua Poſſeſſio, and for this it ſeems to him thar if Leflee for 
anothers life, makes a Leaſe for years and dyes, that the Leſſee for 
yeares Shall not be an occupant, notwithſtanding that he made 
{peciall claim, and that for the reaſon aforeſaid , but he agreed that 
a Leſsee for anothers life makes a Leaſe at will anc dies, there the 
Leſsee at Will shall be an Occupant, inſomuch that his Eftate,is de- 
termined, and yet there is not Yacwa Poſſeſio, according to 38 H.6, 
27. But he did not fay there ſhould be an occupant in thele caſes , 
but cyted Brator fol. 8. that if the Sea leave an Iſland in the midſt of 
that, the King ſhall have ic, and' not Occapanti concedstmr , and fo 
he concluded that the Plaintiff ſhall be barred , and that Judgment 
Shall be entred for the Defendant , which was done accordingly , 
and it was afterwards agreed, upon motion in this caſe, whether it 
would not make difference if the Trees were cut by the Copy-holder 
before that he hach made his nomination or not, notwithſtanding ic 
was objeRed, that when he hath made his nomination, then he 
was Only bare Tenant for life, and the Priviledge executed, and 
he in Remainder was alſo Tenant for life only, for he cannot, nomi- 
nate till he comes:tobe Tenant in peſleſſion, but this notwithſtan- 
ding, inſomuch that they had power to make nomination , that is 
the firſt Tenant again, if the ſecond died in: his life time, and the 
ſecond if the firſt died inhis life time, and fo the Peiviledge conti- 
nues , all the Juſtices continued of their opinions, and according 
to that Judgment was entred for the Nefendant, and that the 
Plaintiff should be barred, and $should take nothing by his 
Writ. 


Trinity 8. Jacob; r610..in the Kings Bench. 
The Lord Richa cainft F ranke; 


TH E Lord Rich brought. an aRion of Debt againſt Franke Admi- 
niſtrator of one Frazke, and this was for a rent reſerved upon 

a Leaſe for yeares,, made to the Inteſtate, and the Aqion was 
brought in the Debet and Detinet, for rent due in the time of the 
Adminiſtrator , and verdi& for the Plaintiff, and after moved - 
| Arreit 


Part I'L The Lord Rich againſt Franke. 


Arreſt of Judgment by the Councell of the Defendaxrt, that this 
ARion ought to be brought in the Derinert only ,” ard yot in the De- 
bet and Detinetz and C hibborn of Lincolnes Inne conceived that the 
Action was well brought in the Debet and Detinet., and to that he 
fayd that Hargraves caſe 5 Coke is ſo reported to be adjudged , but 
he ſaith chat he hath heard the councelt of the other part inſiſted 
uponthat, that this Judgment was reverſed, and for that he would 
under favour of the Court ſpeake to that. And hee concei- 
ved that the AQtion ſo brought, is well brought ; for three Rea- 
ſons. 

_ The firſt ſhal: bedrawn from the nature of the Duty, and tothat 
the Caſe reſts upon this doubt, that is, if the: Adminiſtrator is 
now charged for this Rent, as upon his ownduty, or as Adminiſtra- 
tor, and it ſeems to him not as Adminiſtrator, but as upon his own 
duty , for heſaith , that it is not Debt nor duty cill the day of pay- 
ment, as Littleton takes the diverſity in his Chapter of Releaſe, be- 
tween Debt upon an obligation and a Rent , and the day not being 
incurred in time of the Inteftate, this cannot be his duty, there- 
fore that ought to be duty in the Adminiſtracor , and to the caſes 
of 19 H. 8. 8. Where the Executor of a Leſſee for ewenty years, 
which had madea Leaſe for ten years rendring Rent, brought action 
of Debt againſt the Leſſee for'ten years,for rent incurred in the t:me 
Of the Executor,avd this is in the Detinet only,and the Caſe of 20 H. 
6. 4. Where an Executor brings an ation of Debt upon Arrerages of 
Account ofan Aſſignement ot Auditors by themſeives in the Detinet 
only , and he ſayd that in theſe AQions, the Executors were Plain- 
eiffs, and in all actions brought by Execucors where they are Plain- 
tiffs, and the thing recovered ſhall be Afer, the AQion ſhall be 
brought in the Derset , but in our caſe they are Defendants, and 
ſo the diverſty, and co the Objeion, that may be made to this 
Contra out of which this duty grows and ariſes, it was made by 
the Inteſtate , and not by the Adminiſtrator himſelf, and ſo this is a 


20Z 


Chibborne. 


Detinet oncly; 


duty upon the firſt Privity ofthe contra, he anſwered that there 


is great difference , when a thing comes due bythe Contra of the 
Teſtator alone, and ought tobe payed in his time, in which the 
Executors are to be char-ed meerly as Executors, there the Writ 
ſhall be in the Detizer , but whenthe thing grows due in part-upon 
the contra&t of the Inceſtate, and part by the Occupation of the Ad- 
miniſtrator ,as inour caſe, there it ſhall be brought in the Deber and 
Detinet,& he cited a Caſe which was adjudged 26-E1.in the (ommon 
bench between Scrogs &- the Lady Greſham,where'it was reſolved that 
the Lady Greſham,was made chargeable to the Debts of her Husband 
by ac of Parliament,and Aftion of Debt bronght- againſt her in the 
Debet and Detinet, aud debated if this were well brought, and after 
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Argument, adjudged thatiit was well brought in the Debet and Deti- 
et, for though ſhe' was notichargeable for 'the Debts of her Hus- 
band , upon hisvwn.ContraQ , yet Where an att of Parliament hath 
made ber chargeable, and'a\Debror;' and for thar reaſon the a ion 
faall be brought again#t her 4n the Debet and Detinet,and*to the princi- 
pal;cale he-cited theC afe'pf 1: H:6;7.Wheteit it {aid by: Babington & 
Newton,that'sf 4 11an-veLrſſee for years and is in arrears for his Rent, 
and-makes ;fiis Executors and dyes, and the Executors enter into 
theLand and occupy, in this cate for the Arrerages dune in time of 
the Teſtaror, Action ſhall be brought againi7 them in the Detinet , ' 
bur.for Rent dyenn their own occupation, cheation ſhal be broughc 
in the Debet. and:Detinet,, for that it riſes npen their own occupation, 
and with this. agrees 29, H.,6. 4. And heſayd thathe would demand 
this caſe ofthe Councell of the other part, thatis, a man hath a 
Leaſe for yeares is -eAdminiſtrator , and Rent incarrs in his time . 
and he makse . his Execators and. dyes, and Adminiſtration of the 
Googs..of the, Imeſtate_ is. gommitred (over to: another, againſt 
whom ſhall;the;FRion bebroughe forthe Rent, that is, againſt the 
E xecutornof the fi-ſk. Adminiſty ator; or againſt. the ſecond Admini- 
ſtrator :, and.4st ſeems. cleerly to him , againſt the Executors of -the 
fi ſt Adminiſtrator, for their Teſtator; had taken the profics, which 
ca(e-pgoves that they ſhall not be- charged-meerly: as: Executors! or 
Adminiſtrators, hut as takers of the:provits.,» 15:6. And 1Qccupiers of 
the jabs: nocy 365{ {to nos ny nnd wang ent Se 

_ And this was his ſecond reaſon.of the nature-of Profirs, infomuch 
that they.were raiſed by the perſonal labour: of the Execator or Admi- 
ftrator, . and are, their Goods, as he ſayd,:;and: they have: them. not 
weerlyqs Execntorsor Adminiſtrators , .and>for that: the Action 'is 
well broyght,as/it is, and: be ſayd:,>rbatthe Heir. for Debe'of the 
Father ſhall hecharged i# the,Debet:and-Detiver , and yet this was 
the contract of his Father , but he 1s charged in; reſpect that he hath 
the Jand ;, and rhe occupation:and profits of that, ſo here inſomuch 
thar the Executors have the profit of the Tearm:; by the ſame reaſon 
rhey ſhall be-charged inthe. Dapas and, Detiner, :and he reſembled the 
caſe to.a'caſe.putin Fitz. Na. Br8) Is his Writ of, Debt , where aWwo- 
man-ſole hath a leaſe for years, and takes a Husband , and che Rent 
incurrs,, and the wife dies, the;Husband:ſhall be charged in rhe De- | 
bet ana Detinet for this rent ; and the.reaſon 1s,: becauſe he hath ta- 
ken the profits ,,ſo here the} Adminiſtrator hach; vakerr the profics ; 
and.js -not:anſwerahle for the Prafics,; ; unleſs. they: amount*to more 
then tlie reac.is,;, And by.the.dame reaſon. the achom:is well brought 
againſthim as.jt is. ': ale £4 ) 44d 

- The,chird and. laſt reaſon, was. for the! Inconveniency ; and 'to 


that he ſayd, if this Aition be. brought inthe .Debet and Derimet, 


_ there 


PartTIT. The Lord Rich againſt Franke. 


there is no inconvenience, but if it ſhould be brought in the Detinet 
only, then ſhould the Adminiſtrator becharged but of the Goods of 
the dead , where if he be not charged of his own proper Goods, per- 
adventure he ſhall not be ſo carefull co pay his rent ; but would ſtop 
the Leſſor in his AQion', which ſhould be rrouble and vexation, and 
ſo by this reaſon alſo he conciuded the Action well brought in the 
Debet and Detinet , and this was gaynlayd by Towſe, George Croke, 


and Harris of the ether part , andit ſeems to them that ir ſhould be 


1m the Detinet only', inſomuch that the cauſe of this Action growes 
of the con:raQ of the/Teſtaror ,j:and the Tearm is Aſſets in their 
hands, and the Adminiſtrator hath the Tearm as Adminiſtrator, and 
by the fame reaſon the Occupation ſhall beas Adminiſtration : and 
by conſequence he ſhall be charged as Adminiſtrator, and not other- 
wiſe-, and then the Ation ſhalbbe brought againſt him 1n che Ders- 
net -only., and that he ſhall be. charged as Adminiſtrator they cited: 
the Book of 14 H. 4. 28. Where it 1s ſayd; -ifa manhath a leaſe for 
yearsand makes his Executors., and the rent-jncurts* in their time, 
and.a&1an.of Debt is brought againſt them , and: they make defaulr, 
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he which tuſt :; all come by diſtreſs thall anſwer according ts the Sta- - 


tute of 9 Ed. 3. chapter 5. which Book proves directly as they fay, 
that they are.charged as Executors, and not otherwiſe , and then 
it tollowes chat the Action ſhould. be 1n the. Derznet , ſo it ſeems to 
them that inall Actions , where they are named Executors-or Admi- 
niſtracors, that the Attion ſhall be brought againſt themin the Detinet 
only, but in chis action they ought to be named Executors or Ad- 
miniſtrators., for.he doth declare of a leaſe made to the Inteſtace , 
and for that.it ſeems it shall be brought. in the Detinet only , and this 
was the;reaſon of Telverton Juſtice,, which was of their opinion on- 
ly againſt che other Juſtices , and to that which was ſayd that an A- 
ion 5hall-be brought againſt the Heir in the Debet- aud Detinet for 
the Debt of his Anceſtor they anſwered, that this is now become the 
proper Debt. of. the Heir, bur it is not ſo in the caſe of an Execuror 
or Adminiſtrator, op 
And it ſeems to Towſe , that if an Adminiſtrator hath a Leaſe 
for twenty yeares, and makes a Leaſe for ten yeares rendring Rent, 
and brings-an Action for this Rent ,' that the Action ſhall be broughr 
in the, Detizet only , for that this is a new contra made by the Ad- 
miniſtracor zz and he -hath gained new Reverfion, becauſe it was 
defived qut-obthe Leaſe fortwenty yeares ,* and ſo this ſhall be of 
the ſame nature ,: and the Rent ſhall be Aſſets in his hands, and in 
proofe of this. he cited the book in 19:.£4. 3. 56, ' Where an Exe- 
cutor (o)/d the Goods'of the Teſtator , 3nd the Vendee mace-an Ob- 
ligation to, them... for the.,money:, and the Executors brought an 
Action of, Debt:upgn the Qbligation iandchis.was brought in the 


Detiaet- 
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'Detinet only © And the exception was taken, becauſe it was du- 


ty of their owne contra, and for that the Writ ſhould be in the 
Debet and Detinet, and yer the Writ awarded good, becauſe it comes 
in Lieu of Goods which they had as Executors, and ſhall be Af 
ſecs in their hands as the Goods ſhould have been, and for that it 
is well brought in the Detiner only : And they ſaid chat inthe prin- 
cipall caſe ir shall be miſcheivous if the Action $hall be brought in 
the Debet and Detinet, for it may be the Rent reſerved , is of more 
worth thenthe Profits of the Land will amount unto, and that the 
Executors or Adminiſtrators have no other Aſſets, now $hall be 
the Executor or Adminiſtrator be charged with his own proper 
Goods, which shall be miſcheivous, and che caſe of 10. H. 7. 5. 
and-6. that is dire&in the point was oitentimes cited, and all theſe 
three things which were of councell with the Defendant , informed 
the Court that they were of Councell with Hargrave when the 
Judgement given in the Kings Bench was reverſed for Error in this 
very*point, and for this cauſe, becauſe the Action was brought 
in the Debet and Detinet, where it should be in the Detizet only : 
And ſo they praied that the Judgement $shonld be hindered : But 
by the whole Court except Telverton : And fo it was adjudged, 
that the Aion was well brought as it is, and eſpecially for the 
reaſons given in Hargraves (aſe 5. (oke 31. And to that which hath 
been ſaid by Yelverton Juſtice, that in all caſes where Executors 
are charged by the name of Executors or Admuniſtrators, that 
there the Action $hall be againſt them in the Derinert only : Flem- 
wing cheife Juſtice anſwered , that trueit. is in all perſonall things, 
where they are named as Executors, Action shall be in the Detinet : 
But as it is an Action of Debt for Rent reſerved upon a Chattell 
reall, andan Executor is as an Aſſignee in Law, and fo charged as 
privy in Eſtate, and not meerely as Execuror, and if he have 
no more Aﬀets then the Rent, which he is to pay, he may plead 
nothing in his hands againſt all the World, and to that , that 
hath been ſaid , that the Executor hath been charged of his own 
Goods : If the profits be not more then the Rent, or the Rent more 
then the profits, to this he ſaid that in this caſe where the Execu- 
tor hath che Tearme,and hach not any other Aſſets, that they may 
wave this Tearme: And in Action of Debt brought againſt him 
for the Rent may plead to the occupation, and that recover : The 
reaſon of the diveiſity between this caſe and the caſe of 28. H.8. 
Dyer 14. is plain, for in an Aion of Debt againſt the Termor him- 
ſeife ; Nox babnit nec occupavit, is no Plea, for there was a contra 
between them, and for this privity oſcontra@ is the Leſſee charged, 
though he did not occupy : Bur in the caſe of an Execucor the pri- 
vity of the contra&tis gone, and ſo may be adifference : But yer it 
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ſeemes ifhe have Aſſets ſufficient to- pay the Rent he cannot wave 
it-: Androthe caſe 14. H. 4. 28. that hath been cited that doth 
ſpeake nothing, | aha che Action ſhould be brought : And the 
Juſtices fave ſeent record of Hargraves Caſe, and the Reverfall of 
that: Andthey faidthe fame error which was in Hargraves caſe, 
isin this caſe, and for that bring your Writ of Error in the Exche- 

uer chamber if you will, for we ſo adjudge: And then it was mo« 
ved that the Lord Rich was Tenant in Tayle, ofpart of the rever- 
fion, and Tenant in Fee-ſimple of the other part, and fo it ſeemes 
that he ought to have two Actions, becauſe he hath as two rever- 
fions : Burt it was reſolved by all the Court, thatif a man have a 
reverſion of part in Fee-ſumple, and of the other partin tayl, and 
makes a Leaſe for yeares rendring a Rent, he ſhall-have-but one 
AQion , both being in the hands of one : But otherwiſe it had been 
if the reverſion had been in ſeverall hands they should not Joyne in: 
Debt, and for that Fenxer put this caſe ; two Coparceners are of a 
reverſion and they make partition, now the Rent is apportioned, 
and they ſhall ſever in Debt : But if one dies without Ifſue, and 
the part diſcends to the other Parcener , now he ſhall have bur one 
Aion of Debt againe, and ſoit is if a man makes a Leaſe of two 
Acres rendring Rent , and after grantsthe reverſion of one Acre to- 
2. S.andoft e other Acreto 7. N. now they shall fever in Debt 
for this Rent, but if 7. S. and. X; Grant their reverſions againe to 
the firſt Leſſor, he shall have bat one Action of Debt, and fo the ex», 
ception ditialowed by all the Court, and. the Judgement given for 
the Plaintiff., accordingto the VerdiR. 


Tates and Rolles. 


He caſe was this, 7. $. covenants by Indenture with 7. N. 7.D. Zoynt Cove- 
- and eF. B. toenter Bond to pay ten pound to 7. N. and. N. ſhall (ue 

dies . and his Adminiſtrator brings a Wric of covenant, and the ***** 
queſtion was inſomuch that this ten pound was to be paid to F. N.. 

if his Adminiſtrator ſhall have Action of Covenant , orif the As 

on ſhall ſurvive to the other two, and it was moved by Srephexs,that 

the ARion shall be well brought by the Adminiſtrator , for this 

Shall be taken asa ſeverall covenant, and this now is in nature of a 

Debt , and enures only to him which $hall have it, alſo the pay- 

ment of the money which is the effet of the covenant $shall be to 

him only , Ergo the Damages for the not performing of ir shall goe- 

to himalſo , and by conſequence to his Adminiſtrator : Bur it was 

adjudged infomuch that this wasa joynt covenant, that this shall- 

furvive to the others, and not well brought by the Adminiſtrator :: 

So allo reſolved thar infomuch cthat.the words are , that he would 


_ enter 
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enter Bond, and doth not ſay to whom, that this shall be intended 
to the Covenantees, and though. that the iS vexdo is but 'to'one 

of them, yet that is very good, as an Obligation mgadeto three. So/- 

vendum £0 one of them is good , by Fenner and bY Williams*, Obli- 
cation to two, So/vendamten pound to one, and ten pound to 

another, both oughe to joyne in Debt. upon this Obligation, and 

Judgement for the Defendant, 


Sammer and Force. 


Tie Caſe was this, The Lord of a Copy-hold Mannor where 
Copy holders are for life, grants Rent-charge out of all the 
Mannor ; one Copy-hold Eſcheats, the Lord grants thac againe by 
Copy ; the queſtion was, If the Grantee ſhall hold it. charged or not; 
and by the whole Court but Fenyxer, he shall not hold it charged, 
becauſe he comes in above the Grant ; that is. By the cuſtome ; the 
ſame Law of Statutes, Recognizances, or Dowers; but the 10, of 
Eliz. Dyer 270. by the whole Court, that he $hall hold it charged 
but this hath been denyed for Law ina Caſe in the Common Bench, 


. between Swaine and Becket, which fee Trinity 5. 7acobi : But to 


Coke Juſtice it ſeemed, that if a Copy-holder be of twenty Acres, 
and the Lord grants Rent out of choſe twenty Acres, in the tenure 
and occupation of the ſayd Copy-holder (and name,bim ) There 
if this:Copy hold Eſcheat, and be.granted againe, the Copy-holder 
Shall hold ic charged, for this is now charged by exprefle words. 


Trinity 8. Jacobi, 1610. Intle Kings Bench, 
Goodyer and Tace, - 


Oodyer was Plaintiff in a Writ of Error againſt 7yce, and the 
Caſe was this, Ince brought an AGion of Debt upon an Obli- 


gation in the Common Bench againſt Goodyer, and had Judgment to 


recover, and by his execution prayed an E/egit to the Sheriff of Lox- 
don, and another to the Sheriff of ZLaxcafter, and his requeſt was 
granted, and entred upon the Roll, , after which, went out an E legit 
£0 the Sheriff of Laxcaſter upon a Teftatym, ſuppoſing that an Ele. 


git iſſued out to the Sheriff of Loxdox, which returned Nulla bova, 


and 2nd Teftatum ſit, ec. That the Defendant hath, *5+c. in your 
County, &c. upon which E/eg:it upon this Teftatum, the Sheriff of 
Lancafter extended a forme of the Defendants ina groſle ſum of a 
hundred pounds, and delivered this co the party himſelfe, which 


ſold that to another; and now the Netendants brought a Writ of 


Error, and afſigned tor Error, that this Elegit iſſued upon a Trſta- 


177, 
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ts, where no Writ of Elegir was direed to the Sheriff of Loxdos, 
and ſo this Writ iſſued upon a falſe ſuppoſall, and upon that two Teftarmm 
points were moved in the Caſe : TRE” where no Writ 
Eirſt, As this Caſe is, if this were Error in the Execution or not. #44 #«ed. 
Secondly, Admit that it were Error, if the Plaintiff shall be refto- 

red tothe tearme againe, or if to the value in Money ; 1nd it was 
moved by Davenport of Grayes Inne, that this was no Error ;-and 
to that he took thus difference, That true it is, whena man brings an 
Action of Debt in Loxdoxand hath Judgment, that without requeſt 
of the Plaintiff he is co have his Elegit to the Sheriffs of Londos, 
where originally the Ation was brought ; and in ſuch Caſe he cage 
not have Elegit tothe Sheriff of another County, without ſurmiſe 
made upon the returne of che firſt E/egie, and the ſurmiſe ought to 
be crue, or atherwiſe it is Error ; buc where upon the requeſt the - 
Elegit is granted to both Counties at the firſt, and ſo entred upon 
the Roll: Ic ſeems to him that infomuch chat he may have both to- 

ether, that if che ſurmiſe [be falſe, that this is but a fault of the 

larke, which shall be amended, and shall be no Error ; aad to that 
he cyted the Caſe of 44 Edw. 3. 10. Where an E/egit iſſued upona 
Recognizance of a hundred Markes, and the Writ of Extent was 2 
hundred pounds, and the Sheriff extended accordingly of the Land 
ofthe Defendant, and he came and ſhewed this to the Court, 
and praied that the Writ ſhould abate, anda new Writ to the 
Sheriff, thathe might have reſticution of his Tearme , and Thorp 
ſaid this is but a miſpriſon of the Clark, and the Roll is good , 
and he ſhall have the Land, but cill che hundred marxes are Levied , 
and after this you shall have reſtitution of the Land, which caſe 
proves as ke conceives , that if the Roll warrant a writ in one man- 
ner,and rhe Clark makes it in another manner, that this ſhall not be 
Error, and fo in this caſe the Roll warrants an E/egir originally to 
the Sheriff of Lancafter, and though that this is made upon a Teſta- 
zx*m , this shali not be Error, becauſe warranted by the Roll : And 
to the ſecond point he would not ſpeake , forif that were no Er- 
ror, the ſecond point doth not come in queſtion. 


Hillary 7. Jacobi 1609. in the Kings Bench. 
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|Þ Treſpaſle the caſe was this , Copy-holder of a Mannor, with- Confirmatior to 
in which Mannor, the cuſtome was that the Copy-holders © Copy-beldrr, 
Should have Common in the waſt of the Lord : The Lord by Deed 4/1995 Cm: 
confirmes to a Copy-holder to have to him and his Heires with the 
appurtenances, and the point was inſomuch that his Copy-hold 

EE Was 
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was now diſtroied , whether he $hall have his Common or not - 
And Davyes of Linclones Inne, argued the Common isextin&., and 
his reaſon was, that this Common was in'refpe& of his Tenure and 
the Tenure is diſtroid', Ergo the Common, and he cited the caſe of 
5 E4.4. fol.ult. Where the office of the King of Herranlds was gran- 
ted to Garter with the Fees and profits, Ab eLntiqune, andallo ter 
pound for the office, andthereit is reſolved&:it.rhe.otfice' be. derer- 
mined , the Annuity is determined alſo, and'the caſe in7, Ed, '4, 
22, b, Where an Annuity, was granted'to fob Clark of the. Crown, 
and for Tearmeof life, and after he was diſcharged of the office , 
and the . oppinion of the Juſtices then was, that the-annuity was 
determined, and in 19. Ed. 3. Aſif. 83. 12 Aſif. 2z. A man gives 
Land to his Danghterand 7. S:. within the years of marrying, in 
frank-marriage', the. Husband- ſues Divorce, the: marriage being 


_ diſſolved ,, the Wife from whom the Land firſt moved $hall have 


the Land-againe ,.ſo; in- the principall caſe, inſomuch that- this 
common: was 4n refpet of Tenureg; the [Tenure being diſtroied, 
thecommon is.gone , -.andithis was all- his: argument ; and he pray- 
ed.Judgement forthe: Plaintiff, and another day Brautingham- of 
Grayes [nne-ſeemed that the common remainesfor three reaſons, - 
Firſt of the nature of a preſcription, and-to rhat there are three 
manner of preſcriptions, my | | 
Firſt,perfonall-preſcription.,atd ihthati Inhabitants may preſcribe, 


\ asfora way or matter of-eaſe, as it is ſaid in7, Ed. 4. 15.!Ed, 4 aud. 


18, Ed. 4,and 6. Coke, Gatwoeds caſe. 

Secondly reall preſcription, and this is Inherent to the Eſtate, and: 
this is where a man preſcribeth that he andall choſe whoſe Eſtate he 
hath, . &c. Thirdly, locall preſggjptions an that is,” where'a mani 
preſcribesto have athing appendAnt or appurtenant to his Magnor,' 
and this isſo fixed tothe Land, that whetherſoever the Land-goes; 
the preſcription is cencommitant unto it , and it ſeemes to him that 
this common is annexed to the Land by preſcription and ſo locall; 
and cannot beſeperazed but alwaies shall go with the Land, into' 
who ſoever hands that comes , -( but:Dzxit nou .Probant : ) And for' 
this he ſuppoſed that the cuſtome of Copy-hold is that the Copy. 
hold shall diſcend to the youngeſt Son, . if the Copy. holder purchaſe 


' the Free-hold and the Fee-ſimple of the Copy-hold, ſo that this 


is made Free-hold , this shall diſcend to; the youngeſt Son : ſo if a 
Copy-holder by cuſtome is diſcharged of payment of Tythes in - 
kind , ſo the office of the maſter of the Rolles hath many! liberries! 
pertaining to it, and this is granted but Dzrante placito , yer if the 
King grant that in Fee as he may, yet he shall have all the Fees and 
Priviledges annexed to that, and fo it ſeemes to him that this com- / 
mon being annexed tothe Land , thoughthat the Eſtare be increaſ- 
| ed, 


PartTT. Marſam againſt Hunter, 


ed, yet the common remaines, his ſecond reaſon was of the man 


ner of conveiance, and that was by confirmation, and if that con- 
veiance had been by Feoffment, peradventure the common had 
been gone : But a confirmation enures allwaies upon an Eſtate 
precedent, and though that this ſamtimes. inlargeth the Eſtate , 
yet this;doth not alter the Eſtate, as to any priviledges anuexed to 
it , his third reaſon was of the matter of the confirmation, and 
that is; that he hath confirmed it with the appurtenances, and 


this ſeemes tohim , admitting that the common had been extinQ,. 


yet theſe words with the appurtenances amount to a uew grant of 
a common, as in the caſe of (orody, in 22, Ed. 4-17. and 118. If 
the King grant to oneſuch a Corody as 7. S. had, he $hall have 
ſo'much bread and beere as 7. S. had, ſo here when he grants and 


confirmes that with the appurtenances, this is with all ſuch privi- 
ledges as 7. S. had ; fo here when he confirmes with the appurtenan-_ 
ces, this is with all the priviledges that the old Eſtate had, and ſo. 
this should be a grant of ſuch common as was annexed to that, . 


and ſo it ſeertied to him for theſe reaſons that the common remaines : 
to which ir was ſaid by Davies of the other part, that he agreed al the 
manners 0* Preſcriptions, bur hedenied that it was a locall Preſcrip- 


tion, that 15to Land, but only to anEſtate, and this proves well the. 


words of the Preſcription, for the Copy-holder ought to preſcribe, 
that' is, that every cuſtomary Tenant within the Mannor, ec. 


So he-hath his common in reſpe@rhat he is cuſtomary Tenant , and 


this is in reſpe& ofthe Eſtate which he hath by theCuſtome,and not 
in reſpe&f the Land , and that this (hall not enure as a new Grant, 
he cited a caſe to be adjudged Hichaelmaſſe 43. and 44. Eliz. in 
the 'Kings Bench, Rot. 367, Where in Treſpaſſe , the Defendant 


juſtifies the lopping of Trees in the. waſt of the Lord , where the. 


cuſtome wasthat every Copy-holder might ſhride the Trees in the 
waſtofthe Lord, and that he was a Copy-holder there , and the 


Lord granted to him the Inheritance of his Copy-hold, with all ſuch, 


Lands, Tenements,and Commons of Eſtovers pertaining to.theCopy- 
hold, and adjudged that inſomuch that the Cuſtomary Eſtate was 
diftroied, thiscuſtome was not now annexed to the Land, buc 
being determined withthe Eſtate cannot be ſaid appertaining to it, 
and for that the Juſtification ill; and'it ſeemed to him.to be all one 
with the principall cafe and it was adjzurned, and afterin Michael- 
maſſe Tearme 8. 7acobi, It was adjudged that the Common was ex- 
tin&and not revived. | 
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Hillary 7. Jacobi 1609. In the «Kings Bench. 
Proctor againſt Johnſon 


Exprefie Cove- MP HE Caſe hath depended ſeven yeares in. this Coyrt upon: a 
nant qualifcs Þ Writ of Error, was this; Two Joynt Tenants for yeares of a 
Covenantin ill, one grants his Eſtate ſeverally. to another and dies, the 
= Grantee doth not enter yet : The other reciting the Leaſe to him 
made and co his companion joyntly, and that his companion died, 
ſo that gl belonged to him as Survivor (as he: intended ) grants 
all the Mill co Foh»/dz,, andall his Eftate,, Right, and Intereſt in 
that-:. And covenants that the Grantee there ſhall continue dif- 
charged and aquitted ef all Charges and. Incumbrances, or other 
Ac or Aas done by him, and after binds himſelfe in a Bond to pers 
forme all Grants, Covenants, and Agreements, contained in 
the Indentures, according tothe.intent and meaning. of the parties, 
and after the Grantee of his companion entered into the halfe , and 
the queſtion was, If the Bond were forfeit or not; and it was 
_ adjudged in the Common Bench that the Obligation was forfeited :. 
And the matter was argued this Tearm in this Court by Yelvertox of 
Grayes Inne, that the Bond ſhall not be forfeited, for the Bond was 
with Condition to.performe all Grants ,. & 6. Accordingto the true 
intent and'meaningof the parties, and then letus ſee what was the 
intent of the parties , and ſuerly this appeares by the recitall. in the 
Indencure, and for that he ſaid that all appeares to him as ſurviyor 
C as he conceived ) ſo that he was deubtfull. of that, and for that 
his meaning was, that if he had all, then to grant all; and if he had 
but 2 moity, thento grant but the moity, and this proves well the 
words ſubſequent, where he ſaith that he granted che Mill ( and all 
his Eſtate, Right and Intereſt in that, ) ſo thathe did not intend 
ro grant more then his Eſtate, and theſe words ſubſequent qualifie 
the generall' words precedent, and ſo it ſeemes to him that the 
Obligation $hall not be - forfeited, 

And Sir-Robert Hitcham the Queens Attorney to the contrary, and, 
that the Bond'was forfeited, for he hath bound himſelf to perform- 
all grants, and he hath not performed his Grant, for he granted 
all the-Mill, and then though but a-moity paſſeth yet he ſhall forfeit 
his Bond, if the moity be evited, and for that if a man which 
hath nothing inthe Mannor of D. makes a Leaſe by Deed indented to 
}, $. and binds himſelf to performe all Grants , though that nothing 
paſſes, yet if he enter and be ejected he ſhall /have Debt upon his- 
Obligation, and he cited one 7elvertons Caſe ro be adjudged, but: 
&d.not tell when, where a man which hath nothing in the Mannor 
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of Dale, covenants with'?.S. to and ſeiſed to the uſe of him and his 
Heirs at IMichaelmas , and before Michaelmas be purchaſes the 
Mannor of Dale , and it was reſolved that no uſe ſhall be raifed at 
HAichaelmas,for he had not the Mannor at the time of the Covenant, 
and alſo it was reſolved that no Action of Covenant lies upon the (0- 
venant , but he ſayd that it :5 acleer Caſe, that if he had entred into 
a Bond to perform all Covenants in the Indentare , that the Bond 
ſhall be forfeited , though char he could not have action of Covenant 
pon the Covenant , andalſo heſayd, that he well agreed the Caſe 
of the Lady Raſſell, which was adjudged alſo ( but Neſcio quando ) 
where a man madea Leaſe for years of the Mannor of Dale except 
one Acre, the Leſſee binds himſelf to perform all agreements, and after 
the Leſſee enters into the Acre, this ſhall be no breach of the conditi- 
on , for this exception is no agreement , for nothing ſhall be ſayd an 
agreement in an Indenture but that which paſſeth in Intereſt, and 
iS he ſayd that though that rhe Leſſee cannot have an Aftion of (ove- 
ant inthe principall Caſe, infomuch that this is ſo ſpeciall, yet the 
Bond ſhall be forfeited upon theſe Words, grants, and agreements, 
and the Covenant ſpecial doth not qualify the generall expreſs grant; 
and after four Juſtices , that is Flemming the cheife 7uſtice , Willams, 
Zelverton,and Crocke, were of opinion that the Boxdis forfeited, and 
+ this for the generality of theGrant,& his Intent was cleerly to paſs all, 
but #:il!iams, if he had ſayd, Totwm HMolendinum ſnum,, or all his 
Eſtate in the Mill, there paradventwre it fhould haue been otherwiſe; 
and ſo a difference where he ſaich be grants the Mill and all his Eſtate 
in that, and where he grants all his Eſtate in the Mill, for in the 
firſt caſe all paſſes by the Grant of the Mill , and theſe words which are 
after , = but words explanatory , as, rocke ſayd; and it was ad- 
zourned. 

And after in Eaſter Tearm next inſning, Hitcham the Ducens At- 
rorney , came again, and prayed that che Judgment be- affirmed, 
and T elverton of Grayes 1nne ſayd, that he ' hath confidered of Nokes 
Caſe 4: Coke, and this was all one with'this cafe, for the caſe was 
thus, A man lets a Houſe in London by theſe words, demiſe, Grant , 


&c. That the Leſſce ſhould injoy the Houſe during the Tearm with | 


out eviction by the Leflor or any claiming from: or under him', and 
the Leſſor was bound to peform all Covenants, Grants, Articles , 
and Agreements, as our caſe w, and there by the whole Courrt , 
that the ſayd expreſs Covenant qualifies the generalcy: of the (ove- 
nants by the Words Demiſe and Grant, which is all'one with our caſe, 
-forfirſt he pranted, Totum HMolendinam:, and after covenant that - 
heſhould 1njoy , &c. againſt himſelf, and all whichclaime, in, 
by, from , or under him , and after binds himſelf ro perform all 
Grants , Covenants, Articles, and Agreements, and fo it feems 
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to him, that it i5 au expreſſe Covenant , inthis Caſe as well as in 
other, and qualifies the generall Covenant , implyed by the word 
( Grant ) and then the Grantee being outed by a title Paramonnt , no 
Aion of Debt upon ſuch Obligation, and prayed that the Judg- 
ment be.ceverſed, andtheTJuſtices yd they would conſider !Nokes 


Caſe, and the pext day'their opinions were prayed again ,, and the 
jy that he had ſeen Nokes caſe , and ſaid; that there is 


but a [mall difference between the caſes , but he ſayd that ſome difie- 
may be collected. 

For firſt in ourcaſe , is a Recitall of the Eſtate of the Grantor , 
that is, that all belongs to him as Survivor, and for that this was a 
manner of Inducement of the Grantee tobe more willing , and forward 


fo accept of the Grant , and to give the more greater conſideration 


forit , but in Nokes caſe there is no recitall, and ſo this may be the 
diverſity. 

Secondly,, 1» Nokes Caſe, ' the Tearm paſt all in Intereſt at 
the firſt, aud the Grantee or Leſſee, had once the effe& of this: Leaſe in 
Intereſt ofthe Leſſor,but inthis'caſe when two Tenants in Common, 
and one grants 7 ot um m6lendiniem, there paſſes but a half at the firſt, 
aud ſo the grant is not ſupplyed for the other halfe, and then ifthe 
ſpeciall Covenant ſhall qualify the generall, &c. The:Grantee ſhall 
not have any remedy .for a halfat all , and this may be the other di- 
verſity, bat admitting that none of theſe Will make \uny difference , 
then he ſayd that all the Court agreed, that this point in Nokes 
Caſe was not adjudged , but this was a matter ſpoken collaterally 
inthe caſe, and the caſe was adjudged againſt the Pla nt:ff for other 
reaſons , for that that he did not ſhew that he which evicted. this 
Tearm had title Paramoxnt , for otherwiſe the Covenant in Law 
was not broken, and for this reaſon Judgment was given againſt the 
Plaintiff, and not upon the other matter, and ſo:the whole Court 
againſt Nokes Caſe : And the cheif Juſtice ſayd., that ts that which 
is ſayd in Nokes caſe , that otherwiſe the ſpeciall {ovenant ſhall: be 
of no effect, if it cannot. qualify the generalty of the (ovenant in 
Law, he ſayd that this ſerves well to this purpoſe, that 7s, that if the 
Leſſor dyes, and any under the Teſtator ciaim the Eſtate, that the 
eATion of Covenant in this caſe lies againſt his Executors, which 
remedy otherwiſe he cannot have, forifa man makes a Leaſe by 
theſe words, ( Deviſe and Grant) and dyes, Aion of Covenant 
doth not ly againſt his Executors,as ic -is ſayd inthe 'g. Eliz. Dyer 
2.57. But otherwiſe upon expreſſe Covenant , -and then this expreſſe 
ſpeciall Covenant fhall be to this purpeſe. And allo it ſeems to him 
hat if a man deviſe and grant his Landfor years, and there are other 
(overants in the Deed, that in this caſe if the Leſſor binds himſelf 
co pertorm all Covenants, that he is not bound by his Bond to per- 

form 
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form: Covenantsiin/faw] [aid he cited thit'to this Pirpole 234 Books 
of 22 H. 6. and'6 £4,619, Tender, that if 7 MAH makes'a Doſs 
for yeares rewdring Rent ; this is Covenant th B29"; abit" is yd; 
15 A. 8. Dyer, arid-a'man ſhall” Have Debt of Covenant'for thar , 
and yet if a man binds himſelf in a Bond to perform all” Covenants 
where there ave other Covenants in the Deed), and \#frer doth" not 
pay the Reiitli no aQion of. Debt - [V&R- #906 66 "OBnpgnos riot 
the nature'of the Debt altered'by th (ta SUrBLE the Yan 
day next , they would pronounce Tudprmetit in tht 37 r# of Ertour 
| — , if nothing ſhall be fayd'to the contrary}, atid"nothing 
Was 12yd. LT "$4768: TA0Y | 


Hillary 7. Jaeobi'r609: T4 the Kings Berich? 
Bartons Caſe. 


HE Caſe was this, A man was taxed by the Pariſh for Reparati- 

k 02s of the Charch , ani the Wardens of the Church ſued for this 
Taxation inthe ſþpirituatiConre - ahd hanging this Sit, oe of 

the Wardens releaſed to the\ Defendant all' Attions , Suits, and 
Demands, andthe other ſued forward, and uponthis the” ms <> ng 

there procured a Prohibition, upon which matter ſhewed in the Pro- 
hibition was-a:Dermarre joyned:, 444 Davtaport of Grayes Invie'nyo-' 
ved the Court gh onſultaridy / ind uporratiithenatterias he-faye 
the point was but this ,1f two Wardens of a Church: are; and they\ 

ſue in che Court Chriſtian for Taxation and'one Releaſe, if thar'shal 
barr his Companion or not. And ir ſeems! co hin thar'chis Releaſe + 
Sha)l:nor be:awy Barr to his Companion or- Impediment*to ſte , for 
heſayd! that'the Wardens of a/Chutch''retior parties/:interefted? ini 
Goods of the-Church-,- bat are aſpeciaH Corporation rw rhe Benefit: 
ofthe Church; ard for that hr'cited the Caſe in 8'E 44. 6. The Wars: 
dens of the Church'brought Treſpaſs for goods of cae Church thkerr 
out of their poſſeſſion ;- and they connted;. Ad damniem* P arochinno-' 
ram, andnotto their properdumape,' awd the'11 H; 4.1 2; 12H, 
7: 25. 43H: 5.9; Whete ivis fayd'expteſiy®; that: rhe Wardens of! 


the Chiirth arte-acorpdration'onlyfor theBenefirof rhe. Chureh7/and 7 


nor for the diſadvantage of thar', bur” this Rieleafe ſounds ro diſad-) 


vantage of the Church , and for that ſeems ts him no Barr , alto this” 


Corporation conſiſts of two perſons, and rhe Releaſe of one is nothin 
worth, for he was but one Corps, and the moyity ofthe Corps coul 


not releaſe, and for theſe reaſons be prayed a con[ultation , and Tel-_ 


verton to the contrary , and he took a difference, and fayd, that he 
agreed , that if the Wardens of the ('harch have- once paſſeſſion of the 
Church, there in «Aftion of T refpas brought for theſe Goods , one War- 


den. 
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Defendant re- 
enters after 
Poſſeſſion deli- 
wered by Habe- 
re facias poſ- 
 ſeſſionem, 
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den cannot releaſe , but this tax for which they-fie is a thing 'meer- 
ly in AQion of which they.have not any po reflion .of rw, rs F 
and there he cannot ſuealone , and for that this releaſe ſhall barr his 
Companion. And the Court interrupted him, and ſayd, that cleerly 
conſultation ſhall be granted, and Flemming cheife Toice , we have 
wat. need to diſpute this releaſe , whether it be good or not , and there 
is a difference; where a ſuit is commenced beforens, as if Wardens of 
the Church brought Treſpaſle here for Goods of the Church taken, 
and one Releaſe, then wemight diſpute if this releaſe were good or 
not, but when the matter is original begun before them in the ſpiricu- 
allCourt,and there is the proper place to ſue for this Tax and not any 
where elie , we have nothing to do with this Releaſe, axd for that by 
the whole Conrt , a conſultation was awarded. | 


Hillary 7. Jacobi, 160g. In the Kings Bench, 
Styles Caſe. 


;pPon a Motion made by Yelvertes on the behalfe of one Styles, 
Ute Caſe was this, Sty/es had a Judgment in Ejett5oxe firme, and 
was put in poſſeſſion by the Sheriff, by an Habere facias poſſeſienem, 
and after the Defendant enters againe, within the two weeks after 
Execution, and the Writ was returned, but not ' Fyled; and Yelver- 
tox moved the Court for another Writ of execution ; and by :1- 
liams he could not have a new Wrir of Execution, but is put to his 
new Aion, and the Fyling of the Writ is not material), for it is in 
the eleRion'of the Sheriff, if he will Fyle or returne that or not ; 
but be ſayd, if-the Execution had not been fully made, as he ſayd 


- there was a Caſe, where the Sheriff made an Execution of a Houſe, 


and there were ſome perſons which hid themſelves in-the upper Lofts 
of the Houſe, and afcer the Sheriff was gone, they came downe and 
outed thoſe that the Sheritt had put in poſſeſſion before; and in 
this Caſe a_new Writ of Execution was. awarded ; but there a full 
Execution was not made, and ſo che difference - But the cheif Juſtice 
fayd; Thar if che Sheriff puta man in poſſeſſion, and after the 0- 
ther:which was put. out enters in forthwith , that in this Cafe the 
Court may award an Atcachment againſt him, for contempt againſt 
che Courr. 


Hillary 
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(ome of one Mannor was, That if any Copy-holder within Cuſtome among 
che Mannor committed any Felony, and this be preſented by-the Copy bolders. 
Homage, that the Lord may take and ſeiſe the Land ; a Copy-holder 
committed Felony, and this was preſented by the Homage, and after 
the Copy-holder was Indited, and by Verdi& acquit, and the Lord 
entred, and if his entry were lawfull or not, was the queſtion :. The 
points were ewo. 

Firſt, If che Cuſtome were good. 

Secondly, Admitting the Cuſtome to be good, if this Verdi and 
acquittall ſhall conclude the Lord of his encry, | | 

And Walter of the Inner Temple argued that the Cuſtome was 
good, and that the Lord was not concluded by this Verdi : And 
to the firſt point he ſayd, That it was a good Cuſtome; Firſt inſo- 
much it might have a reaſonable beginning, and for.that he cyted 
the Book of 35 H.6. where it is fayd, that ſuch Cuſtomes which 
might have reaſonable beginning ſhould be good, .and co that he 
cyted a Caſe which was adjudged, as he fayd, in 27 Eliz. and was 
one De!ves Caſe, and the Caſe was this, A_2uo warranto iſſued a- 
eainſt Delves, to know 2x0 warranto he held a Leet, to which he 
pleaded, that he was ſeiſed of ſuch a Meſſnage, and that he, and all 
thoſe whole Eſtate he hath in the ſaid Meſſuage. have uſed allwaies 
to have and hold a Leere there within che Meſſuage : If this. pre- 
ſcription, that is to have a Leete appendanc to a ſingle Meſſuage 
was good or not , was the queſtion: And ir was adjudged inſomuch 
that by reſonable inrendment it might be that this houſe was the. 
Scite of a Mannor, and the Lord granted that with the Leet, the 
Preſcription adjudged good ; and he fayd that many Cuſtomes are 
grounded upon the nature of the place, and for that he fayd that 
this Mannor was adjoyning to great Woods, and it might be that the 
Copy-holders committed Felonies and outrages, and after fled into 
the Woods, and there lived, and yet injoyed the benefit of their 
Copy -holds, and for that it was reaſonable for the Lord to annex 
ſuch 3 reſtraint and condition ; that is, if they committed any Fe- 
fony, this ſhoald be a forfeiture of their Copy-hold, and this ſhould 
be a meanes to bridle them co commir ſuch haynous and odious of- 
fences: And that Cuſtomes ought to have a reſpeR to the place, 
he cyted the Caſe of 12 H. 3. where the Cuſtome of the Iſle of 
Man was, That if any man ſtole , Hen or a Capon, or ſuch ſmall 

matter, 
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matter, that ſhould be Felony, but if he ſtole a Horſe that ſhould 
not be Felony, for a man may privily convey away a Hen or mighe 
conſume tt, but for the ſmalneſfe of theplace, and being compaſ- 
ſed with the water, he could not ſo doe witha Horſe; So in 39. HZ. 
6. That the married Wife of a Merchant in London , may [we and be 
ſued by the Cuſtome , and the reaſon is that London xs the cheife ("ity 
and place of Merchandiſe within:che Realtne of Zng/and, and it i 
conceived that the CHerchants cannot be alwates refident there bat 


fernetimes be ond Sea,or other where about their buſmneſſe and Aﬀaires, 


and for that it shall be reaſonablethat his Wife 5hall ſue and shall be 
ſuc&in his'abſence, and in time of F.1.T tle Preſcription, the cuſtome 
of Hallifaz,that sf wny Felon be taken with the manner, be ſhal be forth= 
with beheaded , and this was as it ſeems for the better ſuppreſſing 
the commen Felonies there committed, and ſo he concluded for this 
Reaſon,that this cuſtome might have ſuch reaſonable beginning, and 
in reſpe& of the place that should be a good cuſtome.. 

His ſecond Reaſon was, that this might begin at this day lawfully , 
Therfore this/shall be good , 4nd for that he cited the caſe of 10 H. 7. 
11. 7 hat if aman wake a Froffment upon condition , that the Feoffee 
foal not commit Felony , that this is a good condition, but he fayd, that 
he ſuppoſed that if the Feoffee commit Felony , and the Feoffor en- 
ter into the Land ,, and after the Feoffee is attaint of this felony , thac 
now the Lord shall enter by Efcheate, and his reaſon was , that rh# 
Statute of Feftminſter 3. De quia emptores terraram, prohibits any 
wan to make a Feoffment, to the prejudice of the Lord, to his Wardſhip 
67 Eſcheat. Is | 

His third reaſon was, that this was a good Cuſtome, infomuch that 
this was annexed to an Eſtate created by cuſtome, and for that he 
cited one Skeggs caſe to be adjudged in 24 yeare of Eliz. and was thus , 
that is, The cuſtome of a Mannor was, that a marryed wife Copy- 
holder might ſurrender to the uſe of her laſt will, and after might de- 
viſe to her Husband , and 'it was adjudged, infomuch that this was 
annexed to her Eſtate Which-bepun by cuſtome , this was a good cu- 
ſtoine, and the 3 of Ed. 3. eAt the common Law ſuch cuſtome is voyd , 
andafrer heciteda Judgment in the point given in this Court, 23. of 
Eltz. Rot. 5014. or 504 or 5004. that the ſame cuſtome was ad- 
judged a good Cuſtome : after he anſwered ſome objeRions which 
might be made againſt this cuſtome, that is. 

Firft for the uncertainty of the time when the preſentment ſhall be 
by the Homage , and to that he ſayd that the Lord may make that 
when hewill, and the time doth not fake away the offence, and 
no prejudice upon that diſcends to the Heir, but is to his advan- 
tage. | 

Secondly, Becanſe no number.certaine of the Homage , _ 

that 
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that every tryall muſt be by twelve, and.ca that he anſwered ,"that 
. any; nos now in point of Tryall, but only for che information of 
the Lord. | | 

Thirdly , this is againſt the nature of a Court-Baron to inquire of 
Felonies, and to that he ſaid, there is not any inquiry made here, but 
oxly to inform the Lord, and ſuch a thing is- not againſt che nature 
of the Court which inlargeth this. 

Fourthly , The offence is againſt the King, and a common pers 
ſon ſhall not have the puniſhment of that, to that he ſayd the King 
ſhall nat have any benefit of it , for he ſhall not have any Eſcheat of 
Copy-holg lands for Treaſon or Felony. 


2x9 


Fiftly, This is againſt the Kings Prerogative, to that he ſayd, that - 


Cuſtome may be againſt the Prerogative of the King , asif a man 
claim Waife or ſtray by preſcription, theſe are things given to the 
King by his Prerogative , and yet Preſcription for them is good, 
and ſo he concluded this firſt point, that the cuſtome was 
00d. 
, To the ſecond point he conceived , that this verdi& and acquit- 
tall ſhall not conclude the Lord , and for that he ſayd, that at the 
(ommon Law , if a Verdi& had been given and no fudgment upon it, 
the party was not concluded to bring the ſame Action, 18 Ed, g. 35. 
Then comes the Statute of 2 H. 4. And this outs non-ſuit after. ver- 
dia, and yet if verditbe imperfeR, or finds a thing not in Iſſue , 
there non-ſuit may be after verdict, asit is fayd in 22 Ed. 4. 10, 
And if verdi& be given in the point , and Judgment upon that ; doth 
not conclude the party to have ation of more high nature, as it is 
ſfayd in 3 Ed. 3. and 3 Aſſiſe 1. and Hadſons eaſe in the 4. Coke, and as 
it is in Tryalls of Land, ſo it isin tryalls of life, as 2 R. 3. 14. 7 H. 
4. 34. Then if the party himſelf ſhall not be bound by verdiR, A for- 
tiori, a ſtranger ſhall not be, alſo every Eſtoppell there oxght tobe 4 
matter of eftoppell , for the Jury is not ſworn to give their verdict ac- 
cording to the truth in Deed, but according to the evidence to them 
Siven, and then if faint evidence or no evidence be given, it ſhall 
be hard that this ſhall conclude any of bis right , alſo there is no par- 


ty to be eſtopped becauſe a ſtranger as is afoteſayd, alſo the acquit- 


tall is in ſuch manner, that is, that he hath not committed the Felony 
in manner and form as in the Indiltment is alledged, and this doth nor 
anſwerthe Cuſtome , becauſe generall , /o it /eems to him, that this 
ſhall net be any concluſion to the Lord, and ſo for both points the entry 
not corgeable. 

And Stevens to the contrary , andit ſeems to him breifly that the 
cuſtome was not good, and he denyed the Rule, that 5s, that this 
_ have reaſenable beginning by agreement of parties ſhall make a 
cuſtome good, and for this _— ſaith in his chapter of villainage, 

ÞF f 2 that 


\ 


Nonſvit afts 
Verdift. 


_— on Barwick and Foſters Caſe.. PartII, 


that if the Lord:of one: Mamnnor will preſcribe to have Fins,if any of his 
Tenants marry their Daughters without his licenſe, this is a void cu- 
ſtome, and vet it may be ſuch agreement between the parties at the firſt, 
and it ſeems the cuſtome not reaſonable , for it is too generall , that 
is; if any Tenant, and-this-doth not exclude Infants. 

. Secondly , if any Felony be- committed*; and this- includes petty: 
Earceny , and Mime by involuntary means, for: theſe are Felonies, 
and for that ſte, 13 H. 7: 19.6 H, 7. That in Appeal -of Mayme, 
a- man ſhall count Felony , and yet it ſhall be hard that a man ſhalt 
looſe his Land-for theſe Felonies: Secondly, Homage cannot inquire. 
of the fact of Felony, bur of the-conviQtion of Felony, and /o it /cems 
to him the cuſtome ill, and t01he other point it ſeems that the Lord ſhall 
be concluded, and 10 that that hath been objefled that the Lords a ſtran- 
ger to the verdift , andfor that cauſe ſhall not be eſtopped, he ſaid that 
the Lordis no tranger , forin this caſe every man 1s party, and every 
mari may give Evidence for the King; and he cited the caſe in the time 
and title of MortdanceFter, where the caſe was, where a man was as 
principall-for the Death of f. S. and another as acceſſary'in receiving 
the Prixcipall, afcer the principalt was out-Lawed , and the Acceſſa- 
ry hanged,and the Lord-ſeiſed che Land of the Acceſlary for Eſcheat, 
aiter came the principall and reverſed the Out-Lawry, and-was found 
not guilty , and"the Heir of him which was hang'd , entred npon the 
Lord , andadjadged\, infomuch , that there. cannot” be an” Arceſſary , 
unleſs there be a principall ; that the entry of the Heir was Jawfu!l 
1m this caſe -, ſo he ſayd inthis caſe , infomuch that the Copy-holder 
is acquitted-by-verdict and found-nort guilty,and /cems to him that the 
entry of the Lord ſhould net be lawfull, and by the whole Court the 
cuſtome was good , but they did not deliver any opinioa upon the 
ſecona point , for they moved the parties to Compoſition, 
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Parwick and Folters Ca/e, 
| oy ER] A Man made a Leaſe for two years at Hichaelmar, rendring two 
buafte; or ten A ſhillings yearly during the Tearm, ar the Feaſt of the annunci- 
dayes afier, ation of our Lidy, and Michaelmas cr ten dayes after, at the Feaſt 
of Saint Aichacll in the laſt year the Rent is not paid, the queſtion 
was what remedy the Leſſor hath for his Rent of .this-halfe yeare>, 
and the opinion of Flemming cheife fuſtice, and Williams was, that he 
hath no »emeay. 
And firſt chey-ſayd, as this caſe is, rhe: Leſſee hath elefion to py 
either upon the Feaſt or upon the texth day after,and that is for the bene. 
fit of the Leſſee, then he hath made his EleRion not co pay that atthe 


Feaſt 
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Feaſt of Saint Michaell, then it is cleer that the Leſſor hath no reme- 
dy by way of diftreſs, for the Tearm is ended before ; and by ARiion of 

ebt upon the Contra, he hath mo remedy as it ſeems , as this caſe 
is, for the ContraR is that the Rent ſhall be paid yearly during the 
Tearm , then when the Tearm is ended , the contratt is determined, 
and-for that the cheife 7uſtice ſayd , That if a man makes a Leaſe at 
CHMichaelmas for ayeare, rendring Rent yearely at our Lady day; 
and the ninth of Oober which is after WMichaetmas, that the Leſſor 
hath not any remedy for the Rent of the laſt halfe yeare, for that 
is not reſerved to be payd yearly, according to the contract: And 
Yelverton Juſtice agreed that the Leſſee hath eletion as above, 
but he ſaich, when that is behinde the tenth day after Michaelmas, 
then the Leſſor ſhall bring his Action of Debt, and declare that the 
Rent was behinde at the Feaſt of Saint Michaelt, and ſhail not 
make mention of the ten dayes after; and Coke Juſtice ſayd, That 


it. ſeems co him that the Leſſee ſhall not have the denefit of theſe | 
ten dayes after the laſt Feaſt, for the words of the Leaſe are (* ren- :: 


dring Ren: yearly ): during the tearme at the Feaſts aforeſayd, or 
ten dayes after ; ſothat che Zefſee ſhall have the benefit of theſe 
ren dyes during the tearme, but-not after, then he ſhall not have 
theſe after the laſt Feaſt of Saint cAfichaet, for ther: ſhall the 
tearm be ended: Andafter in Trinity Terme, &7acobi, The Caſe 
was moved againe ; and then Flemming cheife Juſtice conceived, 
That the Leſſee ſhall not have cen dayes atter the laſt Feaſt , and this 
upon conſtruction to be made reaſonably, for otherwiſe the Tearm 
beinsende-1, the Contra ſhould be determined with the Tearm , 
and ſo tie Leflor ſhould be without remedy for his Rent, and he 
ſayd , that reſervations are not taken fo ftritly, according to the let- 
Icr. 
And for that he cited the-c3ſe of Hill and Granger in the (om. 
fol. 171. Where a man makes a Leaſe fora year : Aad the Leaſe 
was made in Augaf#t, rendring Rent yearely at the Annunciation of 
our Laily and Afichaelmaſſe, upon condition of Re-entry : In this 
Cate the fiſt payment ſhall be at the next 27:chaelmaſſe. after the 
makings of che Leaſe, and nor at the Annunciition of our Lady, 
though ulis is firſt ia words, and this by reaſonable conſtruQion., 
for ocherwiſe this word ( Yearely) ſhall not be ſupplied, and 
of this tte the Action, and fo he ſaid in this caſe, Rent 1s reſerved 
yeartly during the Tearme; at the Feaſts of the Annunciation of 
our L1dy or Michaelmaſſe or ten dates after , he ſhall not have ten 
daies afcer the laſt Feaſt : Bur: #1i//;rams held his old opinion that 
the Lefſor hath no remedy for the liſt bale. years Rent, and .it 


was adjourned. 


Hillary 
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Hillary 7. Jacobi, in the Kings Bench. 
Grymes againſt Peacocke. * 


1 Terſpaſſe for his Cloſe broken, The Defendant juſtifies , 
that it was uſed within the Mannor of D. thay every Farmer of 
ſuch a houſe (and averred, that that had been allwaies let to 
Farme, ) had Common in the Lords waſt : The houſe came into 
the hands of the Lord in Poſſeſſion : And he granted the houſe and 


the waſt to 7. S. in Fee, 7. S. Bargainesand Sells che houſe to 7. XN, 


with all Commons, Profits, and Commodities, uſed, occupied, and 
pertaining to the ſame: Andafter grants the waſt to another : If 
the Grantee of the houſe ſhall have Common in the waſt was the 
queſtion : e Lud Telwerton argued that the Common was gone , for 
it he ſhall have Common , this ſhall enure as a new Grant of a Com- 
mon, but this cannot ſo enure for two reaſons. 

Firſt, when a man will grant a,.Common, he ought to ſhew the 
plice in certaine where the Grantee ſhall have this Common, or 0- 
therwiſethe Grant is void ; But here no place is ſhewed, and for 
that it cannot enure as a new Grant of a Common, 

Secondly , If that be a new Grant, yet this. hath reference to 
the uſage, that is, nod Vſitatum eſt, &c. eAnd this Vſitatum is 
e0id, forit ſeemesto him that Leſlee for yeares cannot alledge a 
uſage , for every ( Uſitatum ) ought to go in one ſelfe ſame currant, 


. not interrupted as in ths caſe of a Coppy-hold: But here every new 


Leaſe, is a new contrat, and ſo the uſage is interrupted, and 
then the Grant having the reference to the uſage, and that is void 


. uſage, nothing ſhall paſſe by this Grant, and for that in Long, 5+ 


Ed 4. 40. If acuſtome be againſt Law : And that is confirmed by 
the Ac of Parliament, this is void confirmation, for it hath refer- 
ence to a void cuſtome, ſo here this Grant hath reference to 
the uſage, and for that it ſeemes to him that the Common is 
one. | 
i Hutton Serjeant to the contrary, and that the Grantee of the 
Meſſnage , ſhall have common, for this uſage is not a thing by 
ſtrianeſle in Law appertaining to the Land , but this hath gained 
his reputation, that that ſhall paſſe very wel! in a conveiance by 
apt words : And for thatit will not be. denied , but if a man makes 
a Leaſe for yearsto one , and grants him Common for all his Kine , 
&c. And after this Leaſe expires, and he makes a new Leaſe, and 
Srants ſuch Commons as the firſt Leſſee had , that this ſhall be a 
good prant of Common to the Leſſee : So he ſaid in this caſe, this 
Srant of the houſe with a!l profits and commodities uſed, — 
an 


ry 08m <w" 
4 0 «ng 


PartTI. Stydſon againſt Glaſſe, 


and appertaining tothe ſaid Mefſuage , ſhall be ſaid a grant of ſuch 
Common, which other Leſſces of this Mannor have u/ed, and this by 
reaſonable conftruftion in Law, to make good the conveiances of 
Lxy-men, accordrng to the common ſpeaking, for Bexigne ſunt 
Faciende Interpritationes ('hartarnm, &c, and forthar he cited the 
caſe of Hill and Grange in the (omment : Where the caſe was : Thar 
a man made a Leaſe for yeares of 4 houſe and a hundred Acres of 
Land appertaining to that, though the Land be not appurtenant 
to the houſe, yet inſomuch that this hath been uſually occupied 
with the houſe, this ſhall paſſe as appertaining to it , and ſo 26. 
Aſſiſ- 38. A man makes a Leaſe for life rendring Rent, and after 
grants overthe Rentto 7.F. and dies: The Heire grants-and con- 
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firmes to the Grantee and his Heires, the ſame Rent with clauſe of * 


diſtreſſe, and the Tenant for life dies , now is the Rent reſerved 
upon the Eſtate for life determined , and yet this ſhall enure as a 
new grant of another Rent in quantity : So in Sir Mole Finches 
(aſe , the caſe of uſes, and Durham in Ejeftione Firme: A Leaſe 
was pleaded ofa Minnor, whereofthe feilds in which, e&c. Were 


parcel|: And Ifſlue was joyned, 20d no» Demiſet Manerium+.- 


And upon this Iſſue found it was, that there were not any Free- 
holders, bur diverſe Copy-holders , and this was allwaies knowne. 


by the name of a Mannor, and it was adjudped that this ſhall 


paſſe for him which pleads the demiſe of the Mannor : Then if in 
Judictall proceeding the Law makes ſuch favourable conſtruftion to 
make that paſſe by a Mannor which is no Mannor in truth, becauſe 
it hath been uſually known by the name of a Mannor, thenit 


ſeemes to him, @ Fortiore, that no more beneficiall conſtrucion- 


ſhall be madein convyeiances , which allwaies ſhall be conſtrued to 
the intent and meaning of the parties, and fo it ſeemes to him that 
the Common remaines, 4nd Crooke, Telverton, and the cheife 7 uſtice 
Flemming conceived that-in reaſon he ſhall have the Common, but 
they did not give any abſolute opinion as to that: But Williams 
7uitice to the contrary , and that the Leſlee for yeares cannot have 


more , then he contraQed for in his Leaſe , andthey the Uſfitatum 


void , and the Leſſees have taken that by wrong : And this Grant 


having reference toa void and wrongfull uſage,.is not good, and. 


it is adjourned. 
Hillary 7. Jacobl 1609, 1 the Kings Bench. 
Stydſon againſt Glaſle. 


Ntdſon brought an Ejeftione Firme again#t Glaſſe: and upon ſpe- 
Solail Verdict the caſe was this : that is , That one Holbeame was 


(eiſed 


E jedtzone fire 
He 
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fſeiſed of the Land in queſtion in Fee, and made 4 Leaſe for life to 


Margret Glaſſe, and after covenanted with Fohn Glaſſe Husband of the 

ſaid Wife Leſſee , that before ſuch a day he would Levie a Fine to 
A. B.and to the Heires of ef. of the ſame Lands, which Fine 
ſhould be to the uſe ofthe ſaid G/afſe for ſixty yeares, to begin af- 
ter thedeath of the ſaid Margerer Glaſſe, with Proviſo within the 
ſame.Indentures , that if the ſaid Holbeame at a certaine day ſhould 
pay to theſaid 7ohz Glafſe a hundred pounds, that then the Leaſe 
ſhould ceaſe, and then of that the Conuſees ſhould ſtand ſeiſed to 
the uſe of the ſaid ob» for his naturall life, and after the ſaid Ho/- 
beame diſſeiſed the ſaid MMargeret Glaſſe the Leſſee, and made a Feoff- 
ment tothe uſe of himſelfe and'one eLice , with whom he inten- 
ded to.marry, .and to.the Heire of their two bodyes begotten, the 
remainder-to the right Heires of the Feoffor, and after che ſayd 
Feoffor and Alice intermarried, and after the ſaid Ho/beam tendred a 
hundred pound to the ſayd ?ohn Glaſſe the Leſſee for years, and after 
the ſayd 70h» Glaſſe aſligned over his- Tearme , and after the fayd 
Holbeam by Deed indented and inrolled , bargained aud ſold the ſaid 
Land to the ſaid ifohx Glaſſeand bis Heir , and after /ohx Glaſſe dyed, 
and the Inheritance diſcended to the ſaid Jargeret Glafſe Lellee for 
life, the Conuſor dies, his Wife enters, and lers to the Plaintiff, the 
Defendant enters upon him, and the Plaintiff re-enters and brings 
T:eſpaſs againſt the Defendant , which juſtifies as ſervant to the 
Aſſignees ofthe Tearm, and if upon all the matter, &c. And it 
was argued by Nicholls Serjeant for the Plaintiif,and he moved three 
points in the caſe. 

Firſt if by this feoffment upon ſuch condition as this is, had been 
Extin& at the Common Law,or remaines to the Feoftor notwithſtan- 
ding the feoffment, for if he have intereſt in the Land, then it is ex- 
tin by the Livery, for it is given of the Feoffor and paſt out of him, 
and yet the Feoffee cannot have , and for that it is extinq, but if it 
were but Authority, as in 15 H, 7. Auchority to ſell the land of the 
Deviſor, then the Authority remaines , and is not extin& by the Fe- 
offment of the land , ſo power of Revocation to a ſtranger which 
is but authority is not extin& by a feofment : Albaines cafe Coke 112. 
4. But if it be right in Intereſt , then it is extin& by the feotment , as 
power of revocationto the Party himſelf , reſolved to the point in 
Albains caſe, ſoof Title toa Writ of Deceit,38 Ed. 3. | 

So of a title to be Tenant by the Curteſie, 9 H 7. 1. But by 432 
Edw. 3. by a Feoffment made by a Parſon of Land of his ReQory, 
the Tyches of that Land are nor extin, but remaines notwithſtan- 
ding the Feoffment, for that it was collaterall to the title of the 
Land, as the Caſes of Authority are, which were put before; then 
if this power to alter a Leaſe by payment of a hundred pound be 
nor 
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kot any right nor Intereſt, but a collaterall power, and the authority 
not extin& by -the Feoffment, but remaines ; bur admitting that it 


is in'nature of an ordinary Condition, and that before the Statute 


it ſhould be extin& by the Feoffment, for that it is the gift of the 
Feoffor, and yet it is not transferable to the Feoffee : Tf now by the 
Statute of 32 H.$, which inables Grantees of reverfions to take 
advantage of Conditions, if the condition be not transferred to the 
Feoffees, and ſo over, to he to whoſe uſe, that then by confequence 
this remaines to the Feoffor, which was the he to whoſe uſe, and 
then the tender of the money after, well may alter the Leaſe; it 
ſeems that ſo, for before the Statxte if a Leaſe for yeares had been 
made upon condition to ceaſe, and after the Leſlor enters upon the 
Leſſee and makes a Feoffment, and the Leſſee re-enter, and breakes 
che condition, the Feoffee ſhall take advantage of that condition, 
being by way of ceaſing of an Eſtate; fo after the Sratwre, the Fe- 
offee of the Leſſor ſhall take advantage of the condition of Re-en- 
try, and of every other condition annexed to the reverſion, as well 
as of .one condition to ceaſe, before the Statzre, and as well that e- 


very Grantee ſhall doe ſince the Statute, for though that he comes 


in by Feoffment, which is wrong to the Leſſee,: yet after the re-en- 
try, the Leſſee is in nature of a Grantee : And he cyted the Caſe of 
Ciyford Error, 7. E4.6. to be, that Leſſor entred upon his Leſſee 
and made a Feoffment , if the Leſſee -re-enter, the Rent and the 
Condition are revived againe and the Feoffee ſhall have both... ſee 
Cliffords Error, 7..E4d. 6, Dyer the laſtcaſe, -and 1. Ir. Dyer 96. 
43+ but there is not any ſuch matter, and for that it ſeemes that. he 
hath another report of this caſe of C/:fords Error , or otherwiſe 
he meant ſome other caſe and not C/zfords Error, ſo is our caſe 
the condition being inherent co the reverſion ſhall paſſe with the re- 
verſion, bethat by grant or feoffment, and when the reverſion is 
revived by the entry of theTeffee, the condition ſhall be revived 
alſo, and it is 'the more ſtrong, inſomuch that the Condition is, 
that upon the payment of the money the Leaſe for years ſhall ceaſe , 
and not that the Leſſor ſhall re-enter, that ſuch Feoffee ſhall take 
advantage of a condition by way of ceaſing of that at the Common 
Law : 2+ point, and. for the ſecond point he would not argue a- 
cainſt that, that he took-to-be cleer, and for that he conceived 
the Law to be againſt his Clyent in this point, though that after 
the Diſſeiſin and Feoffment the free-hold could not accrue. 

Thirdly , The third point was, that after the diſſeifin of the Te- 
nant for life, he that had future Intereſt ofa Tearmeto begin after 
the death of the Leſsee for life (during the difleiſfin )) afſignes 0- 
yeraſ[l his Intereſt, if this aſſignement be good or not, and he ar- 
Sued that nor, for by him the diſleifin of the Tenant for life, the 
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Future Intereſt to.commence after the death of the Tenant For life, is. 


converted into ADR » and Right of a Tearme cannot be transfer- 
red over, for though that Leſsee for years to. begin, preſently, may 
grant over his Intereſt hefore his Entry, and. it is well. for that, 
that it-is. an, Intereſt forthwith , yet if. before. his Entry the Leſsor 
be difleiſed by a ſtranger, yet by him now, he cannot grant his In- 
tereſt gver fos that , it is. converted intq a Right of a Tearme, but 
he ought to, re-enter, before that the. Leſsee- may grant. over his 
Tearme, 16 inoux caſe , though;that before the difſeifin of the Leſ- 
ſee for life the future Intereſt was.transferrable-over, for that, that 
it was Intereſt, though that it was not; a Leaſe. in poſseſſion, yer 
when the Tenant for life was difleiſed then his Intereſt of a Tearme 
was turned into a Right ofa Tearme, and then it is not transfer- 
able over till the re-entry by, the L.ſsee for life, and he-fajd that it 
was,refoIved by the 2. cheif Juſtices-in the Star-chamber as he hath 
heard, that if Lefsee for years be, and before his entry a ſtranger 
enters, anddifsciſes the Lelsor , that now the Leſsee cannot grant 
his Tearme. before that rhe Lefcor hath entred , or,he himſelfe 
bath gained the Tearme in; poſgeflion,:: And; ſo. it ſeemes to him; 
that the future Tearme dothinor pafe by this aſignemene, -andithen 
it is extinguiſhed by the purchaſe. which commeth after, and then 
the Juſtification of the Defendant as; Servant to. the Afignees. not 
good: And ſo upon all the matter: he praied Judgement for the 
Plaintiff. ® EEO kf po 
williams Juſtice ſaid , that it was.cleer., if a man, have a Leaſe . 
for years,, to begin after the. death; of a Leſſee for lite, as is the 
caſe at the Barr , that though, that the Lefſee for life be diſseiſed., 
yet the Intereſt remaines.good Intereſt to the Leſee , and is not 
turned into a Right of a Tearme , and for that he may grant it over , 
notwithſtanding the diſseiſin ,- and ſo is Sapphins caſe 5. Coke 104. 
Otherwiſe if the »Leſsee for years had been any time in poſseſſion- 
by force of his Leaſe, and it is Adjourned. | 
At another day the ſame Tearme the caſe was argued againe by 
Yelverton Of Grayes Inne of the other part, that is for the Defen- 
dant , and firſt he ſaid that the Plaintiff which claimes under the- 
Wife , of Alobeame hath not any right to one 2Zoyrie cleerely , for 
the Husband and the Wife were Joynt-Tenants before the cover- 
ture: So that they take by Afoyries and not by Intirities, and 
when the Husband bargaines and ſeils all, that is a ſeperation of the 
Joyatenancy,, and his Moyrtie is gone for ever, asit appeares by 
3. M4. Dyer 149. $2, So that for one moytie it is cleer , that the 
Plaintiff hath not any right any way, how ever the caſe prove, 
for the other Moytie, and this Moytie which was conveied by the 
Husband is diſcended to the Defendant , which hath no ſpeciall 
outer 
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outet found by the VerdiQ: Bir only that he entered Which he 
well might, having the other halfe, and then no Treſpaſse found 
bythe Jury., and alfothe Damages Found by the Jury are Intire, 


and thenbeing no caufe of Damages for part, there ſhall be no 
Judgement forthe refidue : And thefirſt point that he moved was, 
if afcer this difseiſm and feofftrert over, the Feoffor might” render 


the money to ceaſe the firſt Eftate, and it Teemes that not , for 


the Free-hold cannot accrue, as it ſeemes to him by ariy tender after 


his diſseiſin , and ſoit hath been 'agreed to him as he ſaid by the 


Councell of the other part , and then byhim this condition conliſting 


of two parts, thisis Difseifin of one Eſtate and Accruing of the 0- 


ther Eſtate, if by this deſseifin the condition be diſtroied, For the 


accruing of the Eſtate, ir ſeemes alſo that it (hall be diſtroted as to 


the ceaſing of the firſt Eſtate ; for if a condition be diſtroied in part 


it ſhall be diſtroied in ail , for it is Intire and cannot be apportioned, 
and by conſequence if one Eſtate caandt accrue, the other ſhall not 
ceaſe : And he reſembled it to: the-cafe in the' 14. H.-8.. 15. And 
Perkins , condition being in the Coppulative one part being dif. 
penced with the other, was a diſcharge, ſo when a man'hath e- 
leftion to do one of two things, if one be diſcharged ( though that 
it beby the Act of God )) as by death, &«, Yet the other ſhall be 
diſcharged by the Law , asit was in Langtons Caſe 5. (oke 22, « 
Fortiore when one is diſcharged by the AR of the party, alſo by 
him if he had made any Feoffment after this deſfveiſin, yer the very 
difseiſin would deſtroy theaccruing 'of the Eſtate, for though that 
he do not gaine Fee by the diſseiſin but only Eſtate for life , and re- 
taines his old reverſion in him, according to 9. H. 7: 25. Yet the Fee 
and the Free-hold are ſo conjoyned by diſcent of that Eſtate alters 
an entry, as it appeares by 3. Ed. 3. Entry Congeable 58. And ifhe 
in reverſion diſceiſe Tenant for life , the-Contingent uſes shall never 


riſe,by Chid/eys Caſe firſt of Coke 1 58. Conditionthat he retaine his 


old remainder, no more of the accruing of 'the Fee in our Caſe, for 
by him it appeares by 10. Aj. and Nicholls Caſe Com. That 
Eſtate oyght to accrue upon poſeſſion, or at leaſt upon an Eſtate in 


being, and not upon a right of an Eſtate only : And for that. he ci- 


ted 6, R. 2. Pleaſingtons Caſe, Leafe for years upon condition, 
that if the Leſsee be outed he hall have Fee, though that he be ou- 
ted yet he 5hall not have Fee, for that, that at the time of the con- 
dition performed he had bur a right of Tearme, and no Tearme in 
poſreſſion, ſois our caſe after the diſseiſm, he having but rightthe 

Eſtate cannot accrue. TIE | 
Secondly if the Grantee, or he to whoſe uſe, may performe the 
Condition , either by the Common Law , or by Statute Law : And 
he conceived that none of theſe might performe that, for firſt at 
Gg2 - the 
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the.common Law, though that Grantees of reverſions may take ad- 
vantage of a Condition by way of ceſser of Eſtates, uponthe condi- 
tion performed, yet this is only when the condition was to be perfor- 
med of the part.of the Leſsee, and ſo. was the caſe cited by: Serjeant 
Nichells of 11 H.7.but ifthe.condition were of the part of theLeſſor, 


otherwiſe it was, as the Book isin 26 H:; 6, Entries. And then a For- 


ziori here; the Aſſignee of a Diſseiſor-cannot performe the condition, 
which may be performed of the part of the Leſsor. 

But. he agreed the caſe of Litz/etow, that an Aſſignee of an Eſtate 
may.perform a conditionin prefervation of an-Eſtate, otherwiſe of an 
Aſlignee ofa Reverſion.,. in deſtructionofan Eſtate, ſo at the Com- 
mon Law. it is clear , that the Feoffee cannot perform the- condition, 
and by him it is cleerly out of the Statute of 32 2.8. forthis Statute 
doth-not extend to a collaterall condition, -as it appears by Spencers 
caſe 5. Coke , and ſo. hath been..many times after this adjudged, and 
this is a collaterall condition,. Ergo., gc. And ſo concluded, and 
prayed fudgment, forthe Defendant... 

"Nicholls Serjeant to the contrary, and that: this Diſſeiſin hath 
not ſuſpended the condition, but. that he may pay the Money, and 
make the Eſtate to ceaſe notwithſtanding the Diſſeifin, for-thar,that 
the condition is collaterall, like. ro the 20 of Ed. 4. and 2c H, 7; 
That where a Feoffee upon a collaterall condition. takes. -back: an E- 
ſtare for yeats , yet this ſha)l.nout ſuſpend the condition , but it may 
be performed or broken, notwithſtanding the. Leaſe, for that that ic 
iscollaterall', fo in our caſe, for ſuppoſe that the-condition had been 
if he marry Miſtris Ho/beam, that then his Eſtate $hall ceaſe, and as 
wellit shall be upon the Tender of the Money here, and: he ſaid that 
this caſe was late in the Common Bench. This feoffment was made to 
the uſe of the Feoffor for life , Remainder to another for life, the 
Remainder to the thirdin tayl, the Remainder to the-right Heirs of 
che Feoffor in fee , with power of Revocation, and after the. Feoffor 
lets for years, and during the Tearm he reyokes the.meſne Remain- 
ders:, and it ſeems to the Juſtices that well he may, for that that the 
Leaſe for years goes only out of the Eſtate for life, as he ſayd, and 
for that the power of Reyocation-as to the Meſne Remainders was 
nor ſuſpended , 2zere of the truth of this caſe in the common Bench, 
for perchance it is not truly colleed;, but ſo entred, and ſo he pray+ 
ed Judgment for the Plaintiff. . | - | 

Flemming cheife Juſticeſayd, that the. paint of rhe- principall-caſe 
would be , if by the wrong of the Leſſor the Eſtate of the -Lelſsee 
$hall be prevented to accrue, then he might perform the condition ta 
derermine the ancient Eſtate, that.is, the Leaſe for ,years, andit is 
adjourned, 


Paſch, 
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Paſch. 8. Jacobi 1610. Tz the Kings Fench. . ; 
Earle of $hrewsbury aga inft the Earle of Rutland. 


| {Sh Writ of Errour, the Earle of Rzt/ard brought an -Aﬀiſe of Erronr; 
Novel Niſlciſin againſt the Earle of Shrewsbxry and four others , | 
and the Plaint was of the office of the keeping of the Park of Clep- 
ſon, and of the-vailes and fees of the ſayd Parke, and of the Her- 
bage and Paunage of the ſame , and the Demandant- made his title, 
and alledged that the 2 wcen Eliz. was ſeiſed of Clepſam Pirk in fee 
in right of her Crown, and chat ſhe being ſo ſeiſed by her Letters 
Patents under the great Seal , granted unto one Markham the kee- 
ping ofthe Park-of C/epſon , with the vailes and fees ; and the Her- 
bage and Paunage of the ſame Park for his life, after the Queen 
Eliz, reciting the Grant made to Markham, and that Markham 
was alive, gave and granted by her Letters Patents, to the Earl of 
Rutland the Office: of the keeping of the ſayd Clepſon Parke , 
with the Fees and Wages to that appertainmg, to have and 
to hold to him for his life, after the death of Markham or after 
the ſurrender, or forfeiture of -his Letters Patents, and further 
cranted the Herbage and Paunage to the fayd Earle of R#tland for 
his life, and doth not ſay when this ſhall begin, afrer which;the 
Queen Eliz.died, andthe Eee-ſimple diſcended to our Lord the 
King , whick-now is as lawfull Heir to the Crown of £nglard, 
which granted that to the Earle of Shrewsbary , after which Mark- 
ham dyed, and the Earle of Rxtl/and entered, and was ſeiſed till the 
Earle of Shewsbxry with four others entered upon him , and diſlei- 
ſed him , and to that the Tenants alledged no wrong no diſleifin,, 
and when the Afliſe was to be taken in the Country, the Array was 
challenged by the Tenants , for that chat one- of the Tenants in the 
Affiſe , had an Action of Treſpaſſe hanging againſt the Sheriff, and . 
this challenge was not allowed, and the Aſliſe being peruſed at 
large for the Herbage and Paunage, they found, that the ſaid Queen 
El;z.. was ſeiſed of C/epſon Park as aforeſaid, and by her Letters 
Patents as afore is rehearſed, granted:the Keeping of this ro Xark- 
bam for his life , and further by the ſame Letters Patents granted 
ro him the Fees and Wagesto that belonging, and further granted 
by Lerters Patents, and doth not ſay ( Eaſ/dem:) to him, the Het- 
bage and Paynage of the ſayd Park, and that the Queen after the 
reciting the Grant made to Afarkham, and that Markham was 
alive, granted-tathe Earle of Rutlandthe keeping of the ſayd Park 
and vailesand fees, to have andto hold after the death, ſurrender, 


oc forteiture of the Letters Patents of Markham tor his _ _ 
arther -. 
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farther by the ſayd Letters Patents , ſhee granted the Herbage and 
Paunage of the ſame Park to him for his life, as more fully appears by 
the Letters Patents, and it was not exprefled, as to the Herbage 
and Paunage when that begap, and they found the death of Mark- 
ham , and that the Earle of Rut/and put two Horfes into the ſayd 
Park to take ſeifin of the ſayd Herbage and Paunage, and they found 
further the-grant of the King to the Earle of Shrewsbury of the fee- 
ſimple, and of chat prayed the adviſe of the Court, and to the kee- 
ping of the Park they found the ſeiſin and difſeiſin of that, and of 
the fees and wages to the Dammages, &c. And this being adjourned 
into the Common Bench, was remanded into the Country, and there 
Judgment was given for all for the Demandant , and after this ic 
came into the Kings Bench by Writ of errour, and the Errours aſlign- 
ed by the councell of the Tenants, and argued at the Barr were 
foure. 

The firſt was that the Earle of Rxt/and himſelf, between the ver- 
dit and the Judgment hunted in the Park and kild a Buck, and took 
a ſhoulder of that for his fee, and ſo he hath abated his Aſliſe, and 
ſo the Judgment was given upon a Writ abated, and therefore 
they cannot plead that in abatement, inſomuch that it was meſne 
berwixt the Judgment and the verdi&, they afligned that for er- 
rour. 

The ſecond was , becauſe the principall challenge was not allow- 
ed, where that ought to have beene allowed , and the challenge 
was, that one ofthe Tenants had an Action or Treſpaſſe hanging 
againſt the Sheriff before the Aſliſe.. 

The third was, Becanſe- the Jury have found the Letters Pa- 
tents made to Markham, and that the Queen granted to him by 
her Letters Patents the cuſtody of the Parke of ( epſon in Clepſon. 
And further by the ſame Letrers Patents granted the vailes and 
fees, &c. And further granted the Herbage and Paunage, and 
have not found that this was granted by the ſame Letters Patents, 
and then if this be not granted by the ſame Letters Patents, then 
there is not any grant of this to the Earte of R #tland, becauſe 


there is no receitall of the Patent by which the Herbage and Pau- 
nage was granted to MMarkbam. | 


The. fourth errour was, that they haveerred in point of Law, 


 andto that the point is but this , the King grants the Herbage and 


Paunage of a Park to one for life, and after reciting that grant , 
and that the Patentee is alive, grants that to another, and doth 
not ſay when that ſhall begin , and it ſeefns to them that the Ar- 
Sument for the Plaintiffesin the Writ of errour, that this was a 
voyd grant , and fo the Judgment erronious , but I have not the 
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Report of the Arguments of the Conncellors at the Barr, but on- 
ly of the Judges, which moved two other errours in che caſe, not 
moved by the councell at the Barr, .and Crooke Juſtice rehearſed 
the caſe as before, | 

Andco thefirſt errour he conceived that this is noerrour, and that 
for two reaſons, 

Firſt , He tooke a difference betweene a thing which abates the 
Writ by Plea, as if a man brings an Aﬀiſe againſt another, and 
meſne between verdi& and Judgment , the Plaintiff dies, this mat- 
rer ſhall abate the Writ without Plea, and for that if Judgment be 
given upon ſuch verdi, the Judgment is erronious , but in our caſe 
an entry doth not abate the Writ without pleading that, and now 
asthis caſe is, this cannot be pleaded, being between Verdi&t and 
Judgment , and for that it ſhall not be aſſigned for Errour, ſee 19 
Aſſiſe $, Where this difference is taken, and apreed. | 

Secondiy , Admir that this entry might have abated the Writ in 
Fafo without Plea, yet there is no ſuch entry alledged , which 


might abate the Writ in. Fatfo withour Plea, for the entry isalledg- 


ed that the Earl of Rzt/andentred ro hunt., and kild a Buck , and 
took a ſhoulder of that for his fee, and'it ſeems that. this is no ſuch 
efcry chat ſhall abate the wrir,for he hath now entred to another 
purpoſe to hunt,the which-he could not do, but the entry ought ro 
have been alledged that he entred to keep, for in every entry the 
intent of the Entry is to be regarded , and to this purpoſe he cited 


the cafe of Aſliſe of Fre/bforce, Com. 92. and 93. Where entring in-- 


to the Seller hanging the Aſhle of thar,to ſee the Antiquity of the 
Houſe, there was no Entry to abate the Writ and the caſe of 26 4/- 
/;/e 42.where theDiſſeiſee, hanging the Aſſiſe comes and ſets his foot 
upon the Land, but takes no profits, and: adjudged that he ſhould 
recover aotwithſtanding, ſo in this caſe the intent is not ſhewed , 


that is, that he entred ro keep poſſeſhon but to hunt, nor was it 


ſuch entry which ſhould abate the writ, and to that which-is ſayd 


that he kild a Buck, and took the ſhoulder of that for his fee , this 


doth not help, for if that had been a Buck which he might to. have 


kild by vertue of his Office , he ought to have ſhewed his warrant ,. 


for otherwiſe a Parker cannot kill a Buck if not thar it be for his fee, 


and then he ſhall have the Buck, aud not a ſhoulder only, alſo itis- 


alledged that he took a ſhoulder , and doth nor fay the beſt shoul- 


der or the right shoulder, and this ought to be shewed in cer- 


tain; 


And ſo for he firſt Errour he couceived that this is no cauſe to re-- 


verſe the Judgment, and to the challenge he fayd, that he would 
ſpeake to that at the laſt, and for that he now ſpake to the errours 
ſuppoſed in the grant, | 

And 
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And firſt to arkbams Grant , where the Jury found the Queen 
E1iz..granted to him the keeping of the Park, and by the ſame Let- 
ters Patents grant the fees.and Wages, and further granted by her 
Letters Patents, and doth not ſay ( Eaſ/dems the Herbage and Pau- 
nage, it ſeenis to him that this is very well, for two reaſons. 


' - Firſt, inſomuch th2t there is a copulative, which is this word (Er) 


and alſo a Relative, which is this word ( Ulterizs ) and this word 
conzoynes the matter precedent with the ſubſequent, and the word 
( Vlterirs ) hath neceſſary relation to the ſame Letters Patents, 
and fo Ex precedentibus & ſubſequentibus, the Iury hath well found 
the matter. 

Secondly, theſe words are ſupplied in the ſecond Patent, for there 
the Jury have found that the Queene hath granted that to Har- 
ham by the ſame Letters Patents, and fo for theſe two reaſons he 


- concluded that this is no Error to reverſe the Judgement : And to 


the Patent madeto the Earle of Rst/axd, it ſeemes to him alſo, 
that this is very good, and all that he ſaid in effet was, that in con- 
ſtruRion of the Patents of the King, ſuch expoſition is to -be made, 
that iFany reaſonable meaning may he conceived, they shall not be 
defeated but shall ſtand good: And ſo hefaid in our caſe, that it is 
neceſſarily intended that this was alſo to begin after the Eſtace of 
CHarkbam determined, and for that good : And he ſaid that a man 
ought not to make a curious and captious interpretation ofthe Kings 
Patents, for Talis Interpretatio injure Reprobatur : And to the 
challenge, that ſeemed unto him a principall challenge, and this not 
being allowed, where it ought to be allowed, this is an'error,, as 
it is fzid 8. of Aſſi/es 23. and for thiserror it ſeemes to-him that the 
Judg ment $hall be reverſed,and ro thar he ſaid he relied muck upon 
the book of 11 B.4. 25. which takes a difference between Debt and 
Treſpaſle for battery , for the booke ſaith that a man may demand 
his Debt , without giving occaſion of any malice : But Battery is 
an, evill Action, and there the book is reſolved , that it fhall be 
a principall challenge , and ſo he ſaith in Treſpaſſe, this being with 
force and Armes, that, &#c. Andin8. H.s5. in a Afiſe, the Te- 
nant challenges the array, becauſe he had an Action of Treſpaſſe 
hanging againſt the Sheriff: And there the array was affirmed be- 
cauſe it appeares that the Defendant had brought this Aion by 
Covin againſt the Sheriff, which caſe proves, as he faid , that if 


there be not any Covin this isa principall challenge, and 38H. 6.7. 


accordingly , and the caſe 28. A/i/e 11. where the Defendant in 
Aſliſe challenged a Juror , becauſe he had an Acton of Treſpaſſe 
hanging againſt him, and was outed by award, and in 21. Ed. 4+ 
12. it is ſajd where there is an apparent favour , or apparent dif- 
pleaſure , there ſhall be principall challenge, and. ny nous 

the 
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the Law may intend, that a man may Jawfully demand his righr , 
and without malice , yet it appeares that the nature of men is per- 
verſe and froward , and few ARions are begun without apparent 
diſpleaſure , eſpecially Aftions of Treſpaſſe, Pedibxs eAmbulando, 
and vexation plainly appeares, when AQions are begun upon ſuch 
ſlight occaſions , and in ARtions of Treſpaſſe there iſſueth a Capsas 
for a Fine, and ſo the Defendant ſhall be Fined and Impriſoned , 
and ſure to bedeprived of his liberty is a thing diſtaſtefull. 

And it cannot be but that diſpleaſure shall be between them , 
which endeavour to reſtraine one the other of their liberty ; and 
ſo he concluded that this was a principall challenge, and not being 
allowed this is error, and ſo for this cauſe he reverſed the Judge- 
ment : Alſo it ſeemed to him as this caſe is, there is no ſeiſin found of 
the Paunage,for the Jury have found that the Earle of Rxt/and hath 
put intwo-Horſes, and it ſeemes to him that Horſes cannot take 
ſeiſin of Paunage , which is properly meate for Hoggs, and ſo for 
this reaſon alſo, infomuch that there is no ſeiſin found of the Pau- 
nage , and the Jury ought to find of neceſſity a Seifin and Deſsei- 
fin, it ſeemes to him that this is error, and ſo the Judgement ought 
ro be reverſed , and at the ſame day Williams Juſtice rehearſed the 


caſe as before , and in his argument he ſpake. 


Firſt, ro Grants.i Secondly to the challenge. 

Thirdly to the abatement of the Writ; And it ſeemes to him , 
that none of theſe matters were ſufficient to reverſethe Judgement, 
but yer he conceived for two other cauſes that the Judgement ſhall 
be reverſed. | 

And firſt concerning Markbams Patent , that the Jury have found 
very good , though that they have nor ſaid by the ſame Lerters 
Patents , but he ſaid that it had been more proper if they had 
found that the King had granted that by the ſame Lerrers Patents , 
and for that he cited the caſe of Infermation of Mines in the Com. 
And the pleadings before the caſe , there the Letters Patents of the 
King are pleaded , and where the King grants divers things, it is 
there ſaid, that the King by the ſame Lerrers Patents granted , 


and fo the caſe of Grendon againſt the Biſhop of Lixco/ve , where: 


the King by his Letters Patents, granted to a Neane and Chapter 
that they ſhould hold an Advowſon to their proper uſe, and fur- 
ther granted by the ſame Letters Patents,& c. And fo he faid in this 
caſe that this had been more properly found ; if ir had been found 
that the King (Per Eaſdem Litteras Patentes ) granted, yet 
this is very good asit is,: aud this as he ſaid by the Intendment , for 
it cannot be otherwiſe intended , and for that he cited the book of 
Entriesin Title Covenant : That where a man brings a Writ of co- 
venant , and counts upon an Indenture, tEat is, that'the Defen- 
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dant-covenanted.ta: do: fuch,a thing, andfutther covenanted, nd: 
doth.not fay by the ſame-Indenture;, yet: thisis very; good: Becauſe: 
it cannot be otherwiſe. intended; - but. whenthat is by: the ſame” In» 
denture, and where things ſhall betaven by. Intendment, he! cited: 
the caſe of 5. eAſiſ. 2 Where in: Aſſiſe: of Common, the Plain- 
tiffmade him Title , that is, that he was ſeiſed: after the. Corong- 
tion of King H. thisſhall be intended: H;. 3- See Brooke: Limitation - 
4. aid the Caſe off 17. E/iz. Dyer 34%; Where theſe: Letters. H. 
R. A. F. ſhall be- intended Henricus Rex: Anglia Francie, &c, 
And.he cited the caſe-of 2z, H: 7. 32. Where: % man» pleads a re- 
leaſe made. in YVilla-de Weſt. the Ceunty of Adidaleſex, and doth not 
fay ſecondarily ,, 1»- PredaiftaVilla: Andrhere theſe Juſtices heid 
that good,, and-itshall be intended: the fame Town, fo he ſaid in; 
this caſe, this shall be intended that Grant.by the ſame Letters Pa- 


| tents (though that ( Eaſdem') be lefr out : And to the: Gtant' to 


the Earle of R#t/and:, he held thar good, alforbough thar it is 


' not expreſſed as, concerning)the -Herbage and:/Paunage when that 


Should begin ,, and he ſaid that this is alfo for the intent, and alſo 
be faid that this.is-not in-prejudice-ef the King, norin deceit of the 
King , nor-to the doubie.Intendment., and for that good : And he 
put the caſe where the King made'a Leaſe for one and twenty years. 
rendring Rent,and doth-not-shew-when tharisball _ :: Thatshall 

it cannot be 
otherwiſe ingended,,  ſo:intheiprincipalicaſerthe: grant of the Her- 
bage and Paunage. depends. upon-another Grant::; That is, the 
cuſtody of the Parke which was to begin after death, ſurrender, or, 
&c. of Markham; and having relation:tothat by:this word: (' V1/te- 
1i4s ) thatsball be neceſſarily.inteaded'to begin at! the ſame-rime , 
and he.well agreed the-bookes of 3. H. 7. fel. 'the:laſt; and 6. H, 7. 
14.8 Ho 7, 1. 9, Eliz. 259.7« Ed. 6. Dyer $0. That there is no 
reverſion of an office. : Byt yet: the: King-may. grant an office: after 
the firſt Grant determined,and this sball be good-: And ſo-shalli be in 


- ourcaſe-of the Herbage and Paunage, andhecited the caſeof '$:H.7. 


Challnge, 


1.2,1.3-Where.the King was. Founder of an Abbey;and he had granted 
a Corody to another for life, and after he releaſed that, and granted. 
it tothe Abbot,this shal not be 4 good releaſepreſently, becauſe ano- 
ther hath-the poſſeflion for preſent of it, but this shall be good after 
the death of him which hath-this granted for his life : And'he cited 
rhe caſe of, the Lord.Chaundois 6. Coke; where:the King: grants: the: 
KMannor of.Dale in tay], and after grants the Mannor to/another,this- 
Shall paſſe the reverſion , forthis-is all that: the King-can-pafſe : $o- 
he.ſfaid in this caſe , this shall paſse in ſuch-manner as it:may- paſse , 
by which he concluded the Grant to: the Earle of: Rutland (go0d : 
Alſo to.thechalkenge, it ſeemed.to him it :is-no;:principall —_—_ 
| ang; 
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andFforauthority he cited the eaſe in't 1. H..4. That hath been ci- 
ted.ofithe-other.part, which was for him as he ſaid , for this takes 
the difference between Debt and Battery , a4 38. H. 6. #. Juror 
was-challenged becauſe one of the parties had an Aion of Treſpaſse 
hanging againſt him, and this was not any principall challenge, un- 
lefse it. de Treſpaſse of Battery, andto:the booke of 20. ZX/ff. 11. 
Wherea Juror was.challenged , becauſe he had Treſpaſse againſt 
him before thee LFi/. head it did not appeare by the book ; what 
Treſpaſle that was.: Soit ſhall be intended Battery, and he con- 
cluded with this difference, that if ſuch an Actionbe hanging which 
tends to the utter undoing of him, againſt whom ir is brought , 
then if the Defendant.in fuch ARtion make the array, this ſhall be-a 
principal challenge,but if tbe but fuch an Afton in'which a man $hal 
recover but his Debt or Damages or ſuch lawfull duties; there to 
ſay that ſuch Actonis hanging between them ,. at the time of the 
array made ſhall be no principall challenge : And for-that he cited 
the book of 24, £4. 3: Where a Tales was returned by the Sheriff 
of Aidaleſex,, and the party challenged the Jury , becauſe he faed 
the Sheriff for the death of his Servanc, and this was a principall 
challenge, for in ſuchcaſe his life was in queſtion 3 the ſame Law in 
caſe of Maintenance and Champerty , for the Law hath inflicted 
great puniſhment upon ſuch Offences , ſo theſe matters tend to 
utter ſubverſion of his Eſtate and life , but otherwiſe in ARions of 
Treſpaſſe,and ſo heconcJuded no principall challenge : To the abate- 
ment of the Writ it ſeemes no Error. | EY 
Firſt he conceived that there is noentry , and for the. reaſon that 
(roske had given before, that is, becauſe he entred to hunt, and 
not to keep poſſeſſion, - and hath not shewed any Warrant to kill the 
Buck , and hecited the book of the 5. of Ed. 4. fol. 60, Where Ba- 
bington brought an efiſe of the houſe of the Fleete, and hanging 
the A/iſe,Babington came to the Jury within the houſe ( when they 
had the View ) with his Councell co sherwv -Evidence for the view ; 
and this was.not any entry'to abatethe Wrir, and fo the entry to 
huntis an entry.for another purpoſe then an entry to keep poſleſii- 
on - (- not being by warrant as iris not found )- and for that no en» 
try £0 abate the Writ : But admitting that- this had been an-entry 
to abate the Writ , yet being a thing which doth not. abate the 
Writ without Plea, and that cannot be pleaded-as the caſe is, he 
conceived was no Error , but if it had beena thing which abated the 
Writ ;j» Fa#e without Plea, thento give Judgement upon a Writ- 
abated -is Error :: As if the party die hanging-the Writ, or if a wo- 
man ſole.brings an Afiſe, and: takes a Husband hanging the A/7/e, 
or if the Plaintiftin a A/iſe be made Judge of eſſe, as the 15. of 
Afi/e , 10 all cheſe caſes the Writ is - wg Fatto without Plea: 
__. 2 But 
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But entry shall-not abate the Writ without Plea, and ſo it ſeemes to 


him ne error : But he conceived that there were-two other errors, 


for which he reverſed the-Judgemens. 

The firſt was, that this Aſie was de Libero T enemente in Clepſor, 
and the plaint was of the keeping of-the Park of C/epſom and ofthe 
Herbage and Paunage of the Parke aforeſaid calied C/epfow , and: 
made his Title for Herbage: and Paunage of the Park of (#pſom;, 
and ſo he conceived that there ts variance between the Plaint and the 
Tatle and Park.of Clepſow, and Clepſom cannot be intended 
one>, without ſpeciall averment; and for that he conceived it to be 
errour, And to that he cited the caſe of ewewe A/i/es two. 
Where-in. attaint the firſt originall, was of the Mannor of eAuſty, 
and the Atcaine was of the Mannor of Axeſty , and yer for that that 


the Attaint is founded uponthe Record , and not upon the. Origi- 


nall, and the Record was ofthe Mannor of Azeſty, this was very 
good , but the Booke ſaith , that this variance between the Ocigi- 
all andthe Record , was ſufficient toreverſe the Record for errour; 
and the caſe in 42 of Ed. z Where Scire facias was brought of Te- 
nements in Eaſtgreve, and the Fine was of Tenements in Deepgrave, 
and for the variance the Writ abated ; and inthe caſe of 5 Cobe 46; 
Formedon was brought of the Manner of 7sFfes/d; and the Fenanc 
pleads in barr a.recovery of the Mannor of 1feild, and this ſhall 
not be amended ualeſfe ic appear that this is 2 mſprifion of the Clark 
ar by other averment, hecired alſo the caſeof 3 H. 4. 8, Scire f.;- 
cias upon garniſhment in a Writ of Derinwe of writings, the Ocipi- 
nall name {ob Scripſtead , and the Scire facias was made John S hip- 
law , and therefore agreed that he ſhallſue a new. Scire facias, io 
he ſaid in the Principal caſe the Plaint being of Herbage and Paunage 
of {epſon Parke, aad the ticls being at Clepſom Parke , theſe hall 
not be intended to be the ſame Parke without averment , and there 
in no averment inour caſe, and for that ſnch variance is ſuch er- 
rour , that ſhall reverſe the Judgment. 

The ſecond errour for which he reverſed-the Judgment was that 
which was moved by Juſtice. Cro0& thatthe Jury have-not found any- 
ſeiſin of the Paunage, for ir ſeemed: co him that a Horfe: cout 
not take Seifin of paunage;, and for:that he defined -paunage, and 
he ſayd chat Zinwood title-Tithes faith, the Parnaginm eft paſtus- 
Porcorum , 35. 0f Nuts and Akornes of trees in the: wood-; and- 
Crompton faith, that this.is, P«ſtns. Percoram.,, and he -ſaith. that- 
Paxnaginmis either uſed — or the Paunage icſelf, and 
the Statute of (hxrta de. Eorefta, faith z that-every Freeman may 
drive his Hoggs, into our.royall Wood, and ſhall haye there Pau- 
nage, but he doth not ſay-Horſes or other Beaſts, but he conceive$: 
that if che Earle.of Ret/and bad right inthe Park, that this bra | 
UInceeng : 
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ſufficient ſeifin of Herbage and” Paunage alſo, for 'Hogps' will feed 
upon graſs as well asupon Akornes , and he cited the Book of 37 
H. 6.ſaith that Seifin to maintain an A/ſjſe , ought not to be of a 
contrary nature tothe thing of which eifin is intenced to be given, 
but in one caſe only, and that-is where the Sheriff. gives: ſeifin of a 
Rent by a Twig or by a Clod'of Earth , andthisis incaſe of neceſli- 
ty , for the Sheriff cannot take the Money out of the purſe of the 
Tenant of the Land , and deliver ſeifin of that, and for that he ci- 
ted the caſe in45 Ed. 3. Where Commoner comes to the Land where 
he ought to have Common,and enters.into the Land,and the Lord of 
the Waſte or the Grantor of the Common outs him ,he cannot have 
an Asſ;/e of his Common upon this onting, for this was not any ſeiſin 
of the Common : ſoit is in this caſe , the Horſes cannot take Seilin 
of the Paunage, and fo there is no ſeiſin or diffeifin found by the Ju- 
ry, and then no Asf/e, and this being after Judgment no abridg- 
ment may be of the Plaint , and fo for theſe laſt reaſons he. reverſed 
the Judgment. -- | - 

And at another day thecaſe was rehearſed again and 'argued by 
Telverton and Fenner [uſtices, but I'did not hear their Arguments, 
inſomuchthat-chey ſpake- ſo low; but their opinions were decla- 
red by the cheife Juſtice, and 7e/verton athrmed the Judgment in 
all: | 

Krſt-he held chatthis entry ſhall nor-abate the writ. 

. Secondly admit that it is abated , yet being between Verdi and 
Judgment ſhall not be aſſigned for errour. | 
Thirdly, he held that no principall 'challenge. 
;Fourthly, he-held both the grants-good. 

Fifth.y, that { i > 70s (lipſam are all one, and"not ſuch vart- 
ancethar ſhall make Errour. ay 

And laſtly, that a Horſe may- well rake - Seiſin of Paunage, and 
Fenner agreedinall, bur he held'chat this was a principall challenge, 
and not being allowed this was Error, and for this cauſe and another 


exception tothe'Record, which was nat much: materiall', he.rever- 


ſed the Judgment; Sis 51s 
And at another day Flemming cliife: Juſtice rehearſed the caſe:, 
and this argued; and tothe firſt matrer -he conceived.” 
Firft , Thar .it-is no ſuch'entry thar abates the Writ. 
 — Admitting thar it were yet this cannot be aſſigned for 
rour:-. | + ok 
And to the firſt*matree he: took*this -pround,, That every entry 
which may abate a wric ought to be-in'the thing demanded ,-and 


forthat heſayd, if a man brings: an-e4ſi/e of Rent or common, . 


and banging this Aſ;/e, he entersinto the Land, this'is not any En- 
try, whichwillabate che Writ, and he fayd -that the-Park;, and 
| the 
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;the UNS Ne Park. IRS at ja things, :and, 'fgr 4bat the 
ERR PO > DOPE S;, the Park. wil ORE Shace the Writ for the 
keeping of that , ,and to that which is fayd thathe took aFee , that 
is, Fewakas er of . Buck, that doth nor make any matter, for two 
CEIIAMTo oo off at and wo ennn fn oh, wha TG Ts 

[ti 48G, F470 : bed a'Warrant, he had go kill che Buck... 

; Scandly, the.taking of the fee is,nojentring.inrothe Office , but 


% 
4 
. 


- the excerciling gf that,, bur admic char zbis were an entry , orithe 
t 


1g itſelf , yer he ayd every entry inco the ching ſhall not abate 


-ghe Writ, and cothatthe fayd , that.if chis entry of the Earl of 


Rue land to hunt was no ſuch entry that ſhall abate the Writ , for - 
his office, was ngt.to,hunt,, and for:that his. entry þeing to another 
Purpoſe , it ſhall not be ſayd an,entry ro ahate the. Wric ; and for 
_thatthe,cited a.caſe, which bath been cited, as he ſayd, by Juſtice 
 Zelvertay , thatif a man have Common in, the Land of }. S. be- 
tween the Annunciation of our Lady,and Aichge/mas,and che Come 
moner brought an Aſjife of his Common, and at Chriftayas, put in 
his Beaſts,and. this ſhall nog be any entry to abate his Wric, for it can- 
nat be intended forthe ſame Common, which caſe is agreed to be- 
good Law, and he cited thecaſe put by Brooks 6u Aſſiſe of Freſhforce 
before remembred Cer. 93. Where hanging a Formedon , the Te- 
nant pleads in abatement of the Writ , that the Demandant hath 
entred after the laſt continuance;, and upan the eyidetee it appears, 
thatmany were cutzing,waod uponthe'Land, and the Demandant 


comes into the Land to them ,,, and warnes them upon the peril| that 


What matter 
ſhall be aſſign- 
ed for Errot 
after Fudge- 
Ment. 


might enſue to them., that they ſhould do no more thenthey could. 
do by Law, and this was found no entry : Alſo the caſe of: 26, 
Asjiſeheforecited by Juſtice Crooks ,. aj he ſayd that the Statute 
of ('harta de ForeSta, chapter 11, willeth, that every {Arch-Biſhop., 
Biſhop, -Earl; or Baron, comming to the King by his command , and 
paſſing by his Forreſt , 6c, Was licenſed to take one Beaſt or two by - 
the ſighc.of the, Keeper; @c. Put caſe then, that the King had 
ſent forthe Earl of Rar/and, and be had: paſſed through this Park , 
and had killed a Buck , had this beene an entry ta/abate this writ 
Ly aſidiceret,nen , for this was.gntry.taanother purpoſe, ſo he fayd 
in the principallcaſe che entry. to. hung. , and.ſo no entry to abate the 
Writ, but admitting that this had been anentry;, which would 
abate the writ , then let us ſee if this entry: hath ſo abated the writ , 
being Meſne between the Verdi& and the Judgment, it cannot: be 
aſſiened for exrppr , and to that.hg-agreed thediverſity before taken 
by.Croeke and is, wherethe writ-is abated by Plea. and with- 
out. plea, and hecited 2 Judgment in the Kings Bench, between 
Zackson aud Parker 2 Eliz. wherein Ejeftione frme the Plaintiff en- 
ted Meſne between Verdift and Judgment, -and this was aſſigned 


for 


Part 11. The Eartof Shretp:bury agairiſt the Emrtof Raithins: 


. Nanding/ affirmed, ard: he yd that- if CMemoralian' Had" Betti 
made of it, orif a Jury had'foand'it, anT'ic had beeri' prayed' that 
that'might þe Recorded, yetirhis had'nor been material, and- that 
that be not aſſigned for Errour. And'tothe mattermoved by my Bro- 
ther //5ams, that there ſhould be viriance'between the pliirir and 
the Title, he conceivedithar thete is noſach* varizrice; thar (half 
make the Judgment etrronous; arid'tothat beexaminew the Mmat- 


rer, s; Wo 6 : ENT | 
Firſt chat the Asſ/e was of a Free-holdin Clepſom; ant his title is 


. made of the parke:of C/zp/0#\, - that that exnnot'be otherwiſe inten- 


ded, butthat of neceſlicy it'ought'to be the ſafe park. 

For firſt there is but onepatk by all the Record: * = | 

Secondly, the plaint faith; Deiparco preditto, which hath reference 
to Clepſow'park ,. and there is bur one park put in viewby all the re- 
cord. , bes : | 

Fourthly , It ſhalt be: ſo taketi according'to- the 'commion' ſpea»/ 


king. | | bo $25: 

Efely, when hethath madehisplaine of the cuſtody of the'park*of 
Clepſom, and of the'Herbage and pannage of the parkaforefaid 'cal-* 
led Clepſows, theſe' words'(* calletl Clepſom)) are but Tdi& and Trifles, 
and that which is but Sorpluſig&ſhalt-not annoy; 'AHo beftid that” 
7. and E, arelevters 'whitch' do'not' mitch differ in” prontineidtion';! 


and they are all one:as7 and þ+ (hall B@ profiounee#as2 3: Aridhe Fri 
ted the Book of 4H; 6, 26.Whete in'Debt, variziice was takeni be-- 
tween the writ and the Obligation, that is, Ln Muarderem pro Dud* 
tordecims , and this variance Was hot ' thateriaHf ,but/that-rhe writ 
was awarded good, and: he'conceived thatiin' this cafe the! vari- 
ance of Clepſomiantd (lipſorpiliall'ndt be: filth rtjaretiall Varianee;” 
that ſhall makethe Judgnient erronious} atid't6the'ritle Fw” s 
Firſt ro Markbams grant , that is,- where the: Firy* have' found»: 
Luod ulterins conceſſit, 8&c; Ahd-dorti not Yay, Per 'ea[dem;' he” held" 
that ' good withour ſcraple;” and- this for” & ceceflaty-refation;” 
chat'this had-to' any' thing before” granted 2" for HE'ſay '[that'this 
ſhould be a ſtrange and imaryelous pattht which bebanthſacha man" 
ner, thatis, Er miterins Rex concedir\ 8&c. And'there wasnotiany 
thing granted before. Andiforthathe'cired the cafe of 1h £2 4:2. 


where Det an" Infletiture arairiſÞ rhe Abber' of 
1 


Weſtminſter atid the Inderituirewasberween the Abbot%f'the gfo-" 
naſtty of the blefſed? Marylof ' Weſtminſter , nd tehearfel divers 
Covenants, forperformnince* of which Coveniants;,'the {Abbie of 
rweitminfer bound fiimfeff intwentgFpdtnd att deli nbt hy: thats 
the aforelayd-AbbotzandyerpooldCforit fliziſbe intended? chefames 
Abbor;,-forheis pity 16 the'Det®! anithecaſe-6f 106'H:; 7.112; 
U Where 
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Challenge, 


Seiſin, 
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"The Earl of Shrewsbury againſt the Earl of Rutland, Part I. 


"Where in Aſie of Common the plaintiff makes his plaint of Com- 


mon-appurtenant to his 'Free-hold in-D. and ſhews'for Title, that 
he was ſeiſed of a Meſſuage, andof a Carve of Land in D. to which 
the Common is appurtenant, and that he and his Anceſtors , and all 
thoſe whoſe Eſtates, &c.. have uſed Common of paſture with ten 
Beaſts,and exception taken tothe title, becauſe he ſaith that hewas 
ſeiſed, and not ſaith,that he is,and yet good by this word ( Fxit ) for 
thatſhall be intended that he continues ſeiſed, ſo heſayd that things 
which are neceſſarily to be intended , though they be not ſo partti- 
cularly 4p ©:579 ;yet ſhall be good by Implication, and ſo he conclu- 
ded that this 1s no. Error, for which che Judgment $hall be reverſed. 
And to the challenge, he conceived that this is- notany principall 
challenge , ard to that he put this difference, that if a,man brings 
an wo of certain Land, and hath an AQtion of Treſpaſs hanging | 
againſt che Sheriff for entring into the ſame Land, there ſhall be a 
principall challenge to the Array , but if ir be for entry :into other 
Lind notindemand, otherwiſe it is, and what is'principall chal- 
lenge, and what nor, he cyted the Bookes of 3 Ed-4. 12. 6 Ed. 4. 
I-21 E4.4. 67.14 H.7. 1.21. E4. 4.10, And tothe/'point in que- 
ſtion , he cyted the Bookes before remembred by / rooke and w1lli- 
ams and no others , and for that I omit co recite them, and he 
agreed alſo that-in actions which concern. life, Honeſty, Mayme, 
Battexy., to. ſay that he hath ſuch aQtion hanging againſt the Sheriff, 
ſball be a principall challenge,but Treſpaſs for entring into Land nor, 
for in Treſpaſs there is no Land to he recovered, alſo no damages bur 
to the value ofthe Treſpaſs, | 

And in Debra man ſhall recover more then in Treſpaſſe : And yer 
it is agreed that this is no. principall. Challenge to fay , that he-chach 
an Action of Debt hanging againſt the Sheriff, as the Book of 11 H. 

is, which hath been remembred , and for this I conceive it no 
principall challenge : And tothe ſeilin of the, Paunages, if a Horſe 
may take ſeiſin of that , .it ſeemes that yea, for I conceive that the 
taking of ſeiſin doth.nofconfiſt inthe eating ornot eating of that, 
of which the ſeifin1s to be taken ,-, and for that he ciced , that if a 
man.grant tO me the Herbage and Paunage of hjs Parke , 'and I come 
into.the.Parke and take the Graſſe and Herbs into my hands, or if 
1 gather Akornes, this is futhcienc, ſeifin for me to have A/i/e, 
rhough that I do nor cate the, Graſſe , -nor;the Akornes, and for 
that;, let.us-put the caſe that,a,man hath Herbage pranted ro-him ,: 
and he puts in. his Beaſts , and, before,that\they-eate the graſſe, 
they are driven out , none will deny, but that , that ſhall be good: 
ſeiſm ;:for ſo is the Book of the 22.. A/ſiſe 84, Where a man hath 
Common. granted to him, and he takes the Beaſts of a ſtranger; 
and puts them in , and.them forthwith driye out , that ſhall be - 

500 


Part11: The Bertof Shrewrhury againſtthe Earl of Rutland. 


good ſeifin of che Common tohayeiAf/e,- forhar he-ſaid /: thatthe 
eating is notto purpoſe}, alſo he ſaid Horſes wilt ieate Akornes, 


as, wellas Cowes :' And he faith that in the Country where-he inha- 


birs being a Wood-land Country, they wilt not ſuffer oe Longs 
to gointo the Woods at a certaine time of the yeare, arid this is 
when Crabs are ripe, for then cheir Beaſts will eate Crabs, and ſet 
their zeethes 'an edge, ' and then not -deing able ro. chew Akornes 
do' ſwallow chem whole , and thenthoſe Ackornes being ſwallow- 
ed whole , will grow in the Mawe of theBeaſt, and fo kill chem : 
And he ſaith that though that Horſes be nor ſo proper. Beaſts, to 
take ſeifin of Paunage as Porkes are , yet being pur in for the ſame 
purpoſe,, if they are diſturbed thag/ shall be Seiſfinand-Diſſeifin , and 
it ſcemesto him that when things are granted co one (that jt ſhall 
not be ſtrange ro.ſzy , that ſeifinof one:ſha}l be ſeifin-of both, and 
for thar.if a man grants all his arrable Land, all his Meadow, and all 
his Wood, Livery ani Seifin in one ſuffices for all, but I conceive 
that this is.inreſpet of cheſoyle which, paſſerh, and ſo are all of 
one ſelf ſame nature, ang ſo he. conceivesthat this is. ſufficient Sei= 


Wy 


fin and Diſſeiſin,found.to have Aſi/e.! : +: +1 

Aqd laſtly to the Title ot che Earle of Rutlayd , he (iid that this 
was £00d, and.co the Grants of the King he ſaid two things are 
neceſſary in all Grants of the King, thag is, a Recitall, and a cer- 
taincy-,. and when-a cecitall shall be neceſſary and when not,, and be 
Gaid chac in all caſes, when a common perſon tnakes a Leafefor years: 
or. for life , and the reverſion is conveied to che King, cif !the” King: 
will make Eſt ute to another , he shall nor recite this Leaſe , for this 
not being of Record, the: King cannot take-norice of it., and: fo he 
$hall.not recite: But in all caſes when the' King makes a Leaſe for 
life , or for years , and after will make a Grant to anbther, he ought: 
eo recite the firſt Eſtate, becauſe that is of Record: And Juſtice: 
Telverton as F heard of thoſe which: were next unto'him , pur this: 
caſe : That if the, King grants a Leaſe for yeares rendring Rent, 
and after the King reciting the Leaſe grants that ro another for 
yeurs , or grants.the reverſion to another, :aud: doth not recite the 
Rene which was referved ypon.the. ficſt- Leale ;| tha” this ſecond 

cant (hall be void. for the not recitall ;-, And the cheife Jaſtice ci- 
ted one Phillports Caſe to be adjudged: in the 2, of Eliz.:That 
where the King made a-Leaſe for one and twenty yeares, and after 
reciting the ſaid Leaſe, grants the reverfion to another ,' arid before 
that the ſecond. Letrers Patents were ſealed, the firſt Leſſee ſur- 
rendred ; And faid that-the fecond'Grant was: adjugged: void , for 
the King intended to'paſle a reverſion ,- and :now he-ſhall have a 
Poſſeſſion, and all that which is ſaid robe in caſe of Land : Now 
lec us ſee how, it ſhall be in caſe of office, and for that if a common 
| | I 2 Perſon 


4 
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The Earl of Shrewsbury againſt the Earlof Rutland, Part 11, 
perſon hath pn; office in-Fee:, and5grans that for life ,” and- afeet 
grants the Fee fimpleto: the King;'' atid che King wilt grant that 
to another, there he ought to recite the" common Pperfons 'Grane ; 
as well as'if it had been 'his one Grant, for there iv not/ properly # 


reverſion of an office, ns the Book cited by my Brother 99/5/Hawvs 


fayd. 0 B27" FER Ah 4 ed ; 19': 4 
Noni the office'berrecicedin Eſſe,and be Hori F ſe;the Crane 
is yoit;ab Fdewjer Cate ivinthelkordDyer 3 Elizs 95.47. And this 
fafficeth'for reciralls (1! Then' for certainty 'of 'the Kings Grant, it is 
faid inthe2. 8.3." it is faid that he Grants of the” King ought t6 
be madein certaine, and forthat where the King there Grants to 
Sir Zoby: $peatertbatibe tbsll'nor he Sheriff, this was void, forthe: in« 
certainty-of the-place: Bur if che:Granc hall been'sf fach a County , 
er ſuch a- County, the Gianitſhonld be good : Alſo there ought to 
be certainty bf Eftares, as it1sin1'8. H., B, Where the King (gives 
Lands to one and his Heires Miles, this is void for uncertainty of 
the Eſtate, thenit is'fo-averced inoor caſe if chere be nor" ſafficrent 
recital}. and:cenainty:, and! ro the Tecitall-thar''is' good wicthotit 
queſtion, for ſhe recices that ſhe hath 'granted' thar ro 'Aſhkrkbab 
tor 'ife, and /Markbawis yer alive, and fo 'the recitall pood : Then 
for the cettainty hee ſa1d;, rhat-the ruſe'is', tHar if (the certainty be 
declare by exprefie'words,- or if the King 'may reduce that ro '# 
certainty,,: the Grant of the King' 4H 'not'be defeared;” and for 
that he cited the caſe of Infortnation'of AtinbsColilpent: Burl if the 
King'grant'to me-all Afines' in the Lznd'of 7.8, There'] ſhall have 
all :Mines Royall,. for the Law faith, the King c:nnot- have orher 
Atynes in the Soib ofa SubjeR bur Mites Royall}, and fo there 'the 
Law ſupplies the Grant, ſothar they be 2453445 Royall, though tor, 
expreſſed inthe Grant incertaine,” fo he ſaid inthe principal 'tafe! 
that'the '/Qyeen!/hach expreſly*reciced , that' ſhe-hath pranted-tHe 
Herbageand Paunage for life to'{arkham , and rhat Markbamwas 
yet alive, and after grants that to'the Earle of 'Rur/and, ind dothr 
not ſay when chat ſhall begin ; the Law faith-that hail begin 'after 
the death of Markbam. tor beforerhat'ir cannot voy itifrhe 
Queer: had: expreſt in the- Zerteys 'P atenrs,, "that t is thall'begin 
forchwith\, then this had 'been 'void ,” as "the (Lord 'Gandy- (aid: in 
Altonwoods Caſe , 1 (%ke fol. 51. And fo he concluded che Tirle 
of the Earle of .R#t/and good : So he atfirnied the -Judgement'in 
all : But #5/liams was very peremtory” for-the-conceit vf Paunage 
that it wasnot:good Seifin : But”afcer T7ooke Jiftice recantedhis 
opinionof chat , and inſoniuch-that chere' were three which conclu- 
ded-for the'reverfing of the. Judgement : And' yer for every. point 
there were three againſt wo: Je was donbted: if this Fudgerent 
ſhould he reverſed or.not : .Amdthey- faidthat they- 'wonld- m_ 
z } . Wit 


. Par4iI% Trinly Colledga Caſe; 


iclyrhereſt ofrhe Judges; andaſfterthat/it wwwoyed” apaine bY 
YER jchplls in the next Trinity Tearine , or re; a3 nu 
cherfe Juſtices would have the Judgemenr affirmed', bur Williams , 
Fenner , and:Crooks, to be reverſed , and note well this Prefident” 
where Judgement was reverſed, and yet for every point there. were 
three Contra Wo, Ot foure:(Contre one, fee the' firſt Tadpem oat in 
the Common Bench Michar/maſſe 6, Jacobs afterwards, © 


A Teryvino Paſche 7. Jacobi, 1609. Tr the Kings Bexch. 


gaegihar this was nut a good Leaſe, and that forthe miſnaming of 


Net Iiz | other 
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Trinity Colledge Caſe. Part 11. 


other may be left.out : And ifrheRitig had' been incorporated by 
the name of. Maſter and Fellowes' of Trinity Coliedge in'Cam- 
bridge , and in the Market place of Cambridge : There though 
that che Market place was parcell of the Town of Cambridge, yet 
it ſeemes to: him that this cannot be left out, for” peradventure the 
Founder hath a ſpectall reaſqn ro place that chere, - that is, to have 
all things neceſſary for chem-cmore'neer unrothem-: Alſo where any 
ſtranger demands any poſſeſſion of them in Precipe 2 nod Reddar, or 
ſuch like, he ought to. enſue them certainly and- preciſely : Then 
« Fortiore where they depart with their poſſeſſions by their own 
A&, there they shall not be upknowing'iof their one names: And 
Falter ofthe inner Temple arguedtothe contrary , and he concei- 
ved that the Leaſe is good,,; and firft he argued che ground which 
hath been taken of the other part, that is, that every corporation 
ought cobein.a certain place, and he conceived that there isa 
cercaine place ini this place, that-is, the Town of Cambridze : And 
to that , that.is ſzid. chat chis -Corporation is founde@ upon two 
places,, he denied that all, together, for no more then &ne mate= 
riall Body , may. be but in one place Sinizl and Semel, no'more'mayp 
111 dany which hath allwaies his reſemblance ro 
a Body natura'l, and for thac he denied the caſe , which hath been 
pur of the other part , of Norfolk, and Swffolk: And he cyted the 
opinion of the Lord .P ophaws in. Bartons Cale , in which the Lord 
North was Intereſted, . that a Corporation cannot be limiced ro 
a County , as Probos Homines of ſuch a County , or Trinity Col- 
ledge inſuch a County , bur it ought to be reſtrained to ſome «cec- 
taine place, or one Connty, or a Town : But admit that che 
Corpotation may be foiinded upor two. places', ' yer he faith that 
a. Univerſity is not Locall , bur Perſonall : An. to this purpoſe he 
cyted two Records one, in 48 A.'3. Which was this; King H. 3. 
Jncending to keep a Parliament rat Oxford, and knowing that the 
place was not ſufficient to contain all thoſe, which ſhould be there 
aſſembled , and the Schollers cogether ,, ſent his Wric which was 
direted to the Chancellor and Univerſity ot-O:xford, commanding 
them that they ſhould remove che Univerſicy to: ſucha place, cilt 
the Parliament ſhould be ended : And aftgr he ſent his Wric to 
them againe , which was directed to the Chanceltor and Univerſt 
ty, by which he wild that they ſhould return&againe , the Parlia- 
ment being ended, by which Writ he conceived that it: appeares 
thit the Univerſity was not Locall: And-this for two reaſons.  - © 
* Firſt inſomuch char this Writ was directed to-:the Chancellor and 
Univerficy., and every Writ is direted to- a perſon: and! not to # 
place. | | | 
Secondly the Writ chat heshould mqve.and remove the: Utniver- 


ly, 


PartTT. Trinity Colledge Caſe. 


ſity , which isathingimpoMidle to do ifit should be s place: The 
other Record was 49. Ed. 3. And this declates, that there' was 
contencion berween che Schollers of Cambridge' and the Townes- 


men there, and the Schollers went to Northampton, and there 


chey made a Peticion+to the King, that they might ere a Uni- 


veruty , and the King ſent* his Writ to the Maior, commanding 


him that he would nor ſuffer the Schollers to remaine there, _ 
that he would there ere a Univerſity , which proves that a' Uni- 
verſity may be erected at the Kings pleaſure , and ſo cannot a place, 
then admitting that a Corporation may conſiſt upona place, yer 
the Univerſftty not being a place, that $shall not be any prejudice 
ro omit it And/he cited a caſe which was adjudged as he- ſaid, in 
the 26. of Eliz. which wasthus; The Deane and Canons of 11n- 
ſor made a Leaſe for years by the name of Deane. and Canons of 
new Winſor: And this was adjudged no variance, and che caſe of 
5. Ed. 4+ 5. of the Abbot of Saint Maries in York which fee there , 
and he aid the Lord Norths Cafe was thus :* That Chriſt Chucch'in 
Oxford wasincorporate by the name of Dzane and Canons of Chriſt 
Church in O-xford:: And they made a Feoffme-t by the name 'of 
the Deane and C3nons of Chriſt Church in the Univerficy of Ox- 
ford, an.i adjudged a good Feoffment :* And he ſaid that in the ar- 
gument of this caſe-it was ſaid by Gamdy, that if a corporation 
were made of Dale, and after Dale is madeintoa City, they may 
mike-a Leaſe by'che name of a City of Dale, and the: Lord Pop- 
ham ( as he ſaid ) put theſe caſes: That is, thar if.a Corporation 
be founded of 2xford :- Anil that they made a; Leafe by the name 
of, &s. tathe PrecinAts of Oxford, this ſhall be a good Leaſe, yet 
a thing-miay be within the Precin&s of another place, and not in 
the olace , and'try the*32. Eliz, was the caſe of ove Fermin and 
H# 71l:s , that it a'Corporacion be made , by thie name of Deane and 
Chapter of Saint MMavies in Exceter is good : Bur they. agreed in 
th:s caſe as he ſ1id ,” thar if it appeare that they cannot be intended. 
allone, ocherwife it ſhonld be, and he conceived in the principall 
caſe , that it is nor neceſſarily that it ſhould be intended. rhe: fame 
place, and for that he conceivedir: alt thoſe caſes that rhe Leaſe 
ſhall be good, and' he ſaid that there were neer two hundred Lea- 
ſes upon the ſame Title, for which, &c. 

And afcer this ic was argued in Michaelmaſſe Tearme 1609. 7; 
facobs by the: Juſtices: 'And- the opinion of Crook, aud Williams 
J'iſtices was, that the Leaſe was good : But Fexxer and Telverton 
to the contrary , and Flemming cheif Juſtice argued that the Leaſe 
was not good ;: bur he ſaid'thrs should'not be abſolurely his opinion; 
buc moved a compoſition betwixt the parties : But inſomnch thar 


the matter. was not compounded, in che ſame Michaelmaſſe Tearme, 
Judgemeac 
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Yelverton. 


Fenner. 


Flemming. 


Trizzy Culledge Caſe. Part HH. 
Judgement. was praied : And  mi{liams Juſtice brought, ino the, 


Court a Fong un of theCourt of Wards concerging the Caſe which 
is put in 7. Eliz. Dyer and 1. (oke Parters Caſe: And upon the 
decree appeares., that an Information being exhibired there againſt 
the Maſter and fellows of, Trinity Colledge in,Cambridge concerning. 
certain Land they made.Ticle co ,*by a Deviſe made co them , by the: 
game of Maſters, Fellows, and: Schollers,, of. Trinity. Colledgein 
Cambridge , and this Neviſe was made, four and five of Phil. aud 
Aary, and the Decree recyted, that upon this were two great 
Doubts and Queſtians conceived. ; 

| Eirft,, If this Deviſe were good , and allo by the Statute of 1. and. 
2. Phil. 41d Mary , which inabled to devile tofpiritua}l Corporatir 
ons”. -.. | - $554 
| And the ſecond point was, That where they were incorporated 
by the name of Maſter , Fellows and Schollars De ſanta and tndiri- 
dua T rinitate, inthe Univerſity and Town of (Cambridge , if this 
deviſe made ro them by the name of Maſter, Fellowes, and Schol- 
lers of , Trinity, Colledge, in Cambridge was good, and the 
Decree rehearfed, that a 6 Opinion of all the Juſtices in Englang - 


Vas : og 
- Firſt , That it was a good Deviſe within the Statute of ove and 
"pg Phillip. and Mary, as it is reported inthe. Booke before ci- 


re @* » L - = 4 : 2 'J : 

. Secondly , That this wasnot ſuch a miſ-naming of the Corporati- 
on which made the Deviſe voyd., and #:l/;ams Juſtice produced 
this Record, as he ſayd to fortify his opinion : And he conceived no 
difference between a, Grant and a .Neviſe, nor no difference when 
an Eſtate or conveyance made unto them , and conveiance made by 
them, and for that he cited the Caſe inthe 19 H. 8. in Dyer, where. 
if a mandeviſe Land tothe Abbey of Sazxt Peters, where the foun- 
dation is Saint Pagd, this isa voyd deviſe, and ſoin a grant. And 
Crooke Juſtice , to the ſame Intent. Yelverton Juſtice to that 
Decree ſhewed by my Brother wihiams, I conceive a great Diffe- 
rence. 

Firſt a Willand a grant, for incaſe ofa Will, it ſufficethif they 
be deſcribed by a name, by which the Intent of the Deviſor may be 
ſeiciently known, and a manisintende4 to be /nops confily at the 
time of the Deviſe made, and for that that he hath noc any to in- 
ſtruc him ot the preciſe name of the: Corporation for which , &c. 
And Fenner Juſtice to the ſame, intent, and ifaman deviſe to one, 
and his Aſlignes, as it is a Fee-ſimple incaſe of a Deviſe, ſo it is not in 
Erant , and fo deviſe to one and his Children is an Eſtate Tayl in 
caſe of Deviſe , but not ina grant.: . Flemming cheiſe Juſtice to the 
ſame intent , and co the Decree he ſayd , that this-is as good Law, 


as 


<o 
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25 ever-he heart in his life ;"b tit yet lit'cdneeived a6 thatthete is: 

a great difference derweeh'a Grant ahd a' Devife &9ifa than deviſe 

ro a Monke the Remaitidef over, this is a $b6d ferhaintler , fo devife 

to one the Remainder over, and the particular Tenant 'refaſe , this 

is good in a Devife , contraty in grant , and to the caſe which is put 

by my Brother 1/1/1ixms'out of the 19 H. '8. Dyer, there is a great 

difference, where there is riot thy fuch perfon at/all ro rake, there 

the Devife ſhall be void, xs where the Deviſe to the Abbor of Faint 

Peter, where the foundation is of Saint Paal, and where it is2 

perſon cer:ain., but all the name is nor ſo prectſely recyted, and to 

that which is fayd by my Brother #://ims, rhat no difference bes 

Tween conveiznee made rothem and by then , Tagree ro: him wich 

this difference, that is, if conveyance be made to them, of what 

by preſumprion in Law they are knowing, and are parties as a Fine 

levied to them and ſuch like , bat of a Deviſe it is not preſumed ; 

that they have knowledpe of chat till the Death ofthe Neviſor, and 

he concerved that'the Leaſe is voyd ,- and this Decree fhewed , hath 

not changed his opinion, bat He moved the parties apain to an agree- 

ment, and 5 09rd give Judgment. ER 
Hitchams che Queens Attorney, moved the Court for a Prohibiti- P rohib3tz07' 

on, andthe caſe-wzs this, rewo Merchants covenanted by Deed 

with their FaQor coallow him ten potind a Moneth for his Wages 

and one Merchant ſealed the Deed in Exg/and and the other feate: 

thac upon the Sea, andthe Factvr came and-ſued the Merchants inf 

the Admiralcy for his wages , and by the Court- infomuch that one- 

of them ſealed it upon the Land, this is not any thing {done 

upon the -Deepe Sea, and- for. that Prohibition 'was granted to 

him. | 
Upon a Motion-made'by-iicolt of the Middle Temple to diflolve Prohibition 

aPcohibicion granted to the fpiricuall Coutr,upon a Lidel-for Tithes, 

there rhe Conrr-took this rule, *thar when-a Conſultation is lawfal- 

ly granced, there a new. Prohibition ſhall not be granted upon the 

fame Libel}, and yer they qualified thar with this difference, that 

is, when a Conſulation'is granted npon-4ty fault of che Protibici- 

onin form by rhe Miſpriſion of the Clark , or by miſ-pledding of any. 

Statsteinthat., or ſuch like , there anew Prohibirion may be gran- 

ted upon the ſame Libel), but if Conſultation be granted upory 

the righr of the thing in queſtion, there a new Prohibition ſhall rior 

be granted apon the fame Libelt', ſee rhe Starxte of 5 Ed. 3. 


Paſch. 9. Jacobi 1409. 71 the Kings B:xch. 
| © pray and Spencer Plaintiffs, Rogers Defentant , where ati 


Action'of Debt was brought by che Plaintiffs -againſt the Defen+ 
dant 


A marricd 
Wife cannot 
make 4 Litter 
of Attorney. 


Replcvin. 
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dant as Adminiftrator- during! the minority of one 7..S. and the 
Plaintiffs ſhew' in their count ,. that theſaid ?. .F. atche time of the 
Writ brought, was, and yet is within age of one and ewenty 
years, -and verdia paſſech againſt the Defendant , and/Crewe mo- 
vedin arreſt of Judgment, that the Declaration was inſufficient, for 
they. havedeclared that the Executor was within the Age of one and 
twenty years, and the Adminiſtration during the nonage ſhall ceaſe 
when the Infant comes to the Age of feventeen years, ſothat he may 
be of the age of '17. 18. 19. or 20. years, and yer the Admniniſtra- 
tion ceaſeth, and to of Action againſt Admin:ſtr«tor, and ſo was 
the Opinion of all the Juſtices, and the Judgment was ſtayed 
upon that, according co the reſolution of Piggerrs, Caſe 15. Coke 


29, 4. . 

one againſt Huckhead, the Plaintiff declares in Fje& tone firme, 
upon 2 Leaſe made to him by three Husbands and their wives, and 
that the Defendant ejeRted him, and at che Iflue upon not guilty, 
and in evidence to prove this Leaſe , and the delivery of thac, was 
ſhewed a Letter of Attorney made by the Husbands and their wives, 
and rhe councel ofthe Defendant rakes exception to the Declaration, 
for they have declared upon a Leaſe by three Husbands , and their 
Wives, with a Letter of Actourney to make delivery, and a married 
Wife cannot make a Letter of Attorney : And ſo this is not a Leaſe 
of the Wives, and fo. the Plaintiff had declared upon no Leaſe : 
And the opinion of al che Court was, that a married Wife 
could not makea Letter of Attorney : And Williams Juſtice com- 
pared this to thecaſe of an Infant , as if an Infant makes a Yeoffment 
or a leaſe , and delivers that with his hand, this is noc, but void- 
able : But ifit be executed by Letter of Actorney, that is a diſſei- 
ſin to him, but by Flimming and Wliams, it the Plaintiffs had 
declared upon a Leaſe made by the Husbands only ; this had been 

yery good. | | | 
Thomas Malin Plaintiff in Replevin againſt Thomas Tully, the 
caſe was ; The Queen Mary was. ſeiſed of a Park. called £eſtwood 
Park in her Demeſne as of Fee as in Right other Crown, and fo being 
ſciſed by her Letters Patents , let the ſaid Paik to two for their 
lives, and afterdied : And the Queen Elizabeth by her Letters Pa- 
texts recyting the ſaid Leaſe for lives, and that the ſaid Leſſees were 
alive, granted the ſaid Park to Hmamephrey Lord Stafford and his Wife, 
and to the Heires of the ſaid Lord Stafford of the Body of the ſaid 
Wife lawfully begotten : And by the ſaid Patent the ſame Queen 
by theſe words, Ac de Ampliors et Uberiori Gracia, Noſtris Volu- 
ms et Declaramns , quad fi Predifiua Dominus Stafford, Solvat 
ſeu Solvi faciat preſato Domine Regine £0 5. ad talem Diem , T age | 
CaRcOAL= 
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Concedimus , quod prediitas Dowinus Stafford habebit revertionems 
prediftam ſibi et Heredibus ſm : And the Lord Stafford paid the ſaid 
ſum of twenty ſhillings according co the ſaid Letrers Patents, . and 
if he ſhall have Fee-ſimple or not was the (queſtion . And it was ob- 
jeced that he ſhall not have it , for the words of the Patent are; 
that ifthe Lord Srafford paies the money, 'T «nc concedimm, the 
which words ſeeme that the Grant $hall take etieR, i» futwro, and 
it.was not a preſent Grant , but when the money $hall be paid then 
Shee granted , but ir ſeemes to the Juſtice, that it was a good 
Grant immediatly to take effet uponthe payment of the money, 
and the-condition was precedent, till chat be performed the rever- 
ſion remaines in the Queen Eliz. And che Queen might grant by 
one ſelfe ſame Patent a3 by diverſe : See 10. Aſſi/e 13. 7. Ed. 3. $. 
Ed.2. Feoffments, and char the reverſion shall not extinguiſh the E- 
ſtate Tayl, buc they may well be cogether,but otherwiſe itis of an 
Eſtate for yeares or for life. 

 Warburten Juſtice, that the King is ſpecially favoured in the Law , 
and for that he ſhilf not be inforced to attend incaſe, as other per- 
ſons ought co make attendance: And for that in caſe where a common 
perſon may make a good Grant, the King alſo may make a good 
Grant, and inthe caſe at che Barr, if the Grant had.ibeen made by 
a common Perſon, it had been good without queſtion: But the 
firſt objeRion that hath been made was;, that where a man hath 
made a Leaſefor life or for.years, upon condition to have Fee, there 
che particuler Eſtate ſhall be drowned upon the increafiing of .the 
Eſtate, but the Statute of Yefminſter 2. preſerves the Eſtate rayl 
that it ſballnot be drowned, and that the Fee in this caſe doth nor 
veſt cill che condition be per:ormed,, for if the Leſſee for years or 
life, ſurrender before the performance, of the condition, the Fee 


. doth never increaſe, as it is 14, H. 8.20, and the Lord Chandois 


Caſe, 6. Coke : But the Eſtate tayl remaines after che condition 
performed , and theg hath che Fee dependant upon che Eſtate tayl, 
and that there is a neceſlicy that there shall bean office, as it was in 
Nichells Caſe in the Com becauſe of the right and that after the 
condition performed then the Fee $hall veſt, 46. 1nitio, and this 
corporates together partly by the Letters Patents, and partly by the 
performance of the condition, and ſo itis in Batler and Bakers caſe 
that it is not a Grant in fut#ro, but one immediate Grant to take 
| effet 1n futwrs, ſee 2. H, 7. for the execution, of Chantrey and 
Grendons Caſe in the Com. and 2. H,7. If the King grant Land to 
7.S. forlife, the remaindecto the right Heires of F.' R which is 
in life, the remainderis good, as well asin caſe of a common per- 
ſon, and ſo he ſeemed that Judgement $hall be given for the Plain- 
tiff. ; 
K k Walmeſley 
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-- almeſisy Tuftice agreed, «char itshall be remainder and notre- 
verſion; 45 if/Lands begin to the Hiisband and the Wife and to the 
Heires of the Body of the Husband, the Husband dies, this is a 
remainder-, inthe Heires Males and not a feverſion, for it cannor 
row higher, and it was not in:che King as one diſtin Eſtate, 
efore 'the Grant, and Formedir in remainder Heth for it} and 
though it be miſrecited Fet it ſhall be good, and ayded by the Sra- 
tte of Miſrecitalls, atid grant ofa thouſand is ſuffered ro convey 
the reverſion of a thouſand by the common Law; and if the recitall 
were that it was a reverſion depetiding upon the Eſtate tayl, it was 
good without queſtion, and the King may grant five hundred: re- 
verſions if he will, and that the laſt *( Damns ) is ex certa ſcientia 
ot mere motu noſtis , Danns ct concedimus, that if the Patentee pay 
twenty ſhillings , T#»c ſcraris , quod nos de ampliori gracia ea certa- 
ſeientia ct mero motn, neſtris concedimus, &c. and that the word 
YVelumus will amount to a Covenant or a Releaſe, as 32. H. 6. The 
King by his Patent by theſe words ( Nolent ) that he Shall be im- 
pleaded ,” and this amounts toa releale , and 10 words which in- 
tends exprefly words of Covenant' may be pleaded as a Grant in 
caſe of the King,asit is 25: E4.4, So-il'a common perſon licenſe ano- 
cher to-occupy his Land, this ameunts to a Leaſe of Land if the time 
beexpreſſed:,: ſo-if a man grants to another that he shall have and 
injoy his Land'to: him» and his Heires;, that by that Fee paſſeth : 
Atid: if the: King' grant- reverſion to- begin. xt A7ichae/maſſe, the 
Grant.is void',. for rhat it is ro begin totally at Aichaelmaſſe , and 
doth not looke back to any precedent thing : But if it relate to any 
precedent AR, then chat shall be good-by relation, and shall paſſe 
ab Initiq ;.ſee Com. Walſinghams.Caſe 553.6. that in ſich caſe the 
performance of the condition diveſts the Eſtate our of the King', 
and there isno- difference inthis caſe betwixe the King and a com- 
mon-perſon, and agreed-in the caſe of Z:irrleton : Where a man 
makes 2 Leaſe for yeares upon condition to have Fee , that the Fee 
ſhall not paſſe till the condition be performed , and with this agrees: 
2. R. 2. Butifa man makes a Charter of Feoffment,, upon condi- 
tion, that if the Feoffee injoy the Land peaceably for fifteen years , 
that the Feoffment ſhall be void : Ton this caſe the Fee-fimple de- 
rermineth- by the performance of the Condition, and in this caſe 
the Fee-paſſeth, ab 1nitio, by rhe Livery as in 10, «#/ſiſe 18. Aſſiſe 
1. 44> eAſſiſe 49; eAſſiſe - And he agreed that the words  Habeat 
et Teneat the 'Reverſion paſſes, and* this is: good Fee-ſimple, and 
this refers to-the firſt Dams et Concedimas, and fo concluded that. 
he ſeemed that Judgement ſhall be given for the Plaintiff. 

Coke cheife Juſtice accordingly , and he conceived that there 

arexrwo queſtions upon the ſubſtance of the Grant, | 
And 
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+'Afid tothe firſt obje&ion, that hath. been made; that 'is, - that 
rexerfion was granted , and ihcreafe of .an Eftate carinot be -of 'a 
_ reverfion;;. and inall rheſe.caſes/which have been put they are of 
in Eſtate in poſſeſſion, and fo'is the caſe of Lit:letox alſo, and he 
apteed that it Shall not be good, if it be not good, ab 1nitio, that 
though there benot otherwords then Reverſionem prediftam : That 
irshall-be good: : _ 3e ! Th. "Px 

- And to the ſecond point-upon the former: He conceived that 
the Grant is but-a Grant, and that the condition is but prece- 
dent Limitation, when the Eſtate of Fee-ſimple $shall begin, and 
ſo it is ſaid by Afontague , in:Colthurſft and: Brinchins Caſe in the 


Com.' And further heiaith that, there are four things neceſſary for 


s » 


increaſing an- Eſtate«! '.:- 16-0031 42. YA 15 59). . 

Firſt, that it ought to be an Eſtate, upon which the increafing 
Eftate may increaſe. *' | | 

Secondly , the particular Eſtate ought to continue, for otherwiſe 
it is grant of a reverſion in Fatzro. : 

Thirdly , Thac the Eſtate which'isto increafe-ought ts veſt by the 
performance of rhe Condition; for if chere be diſturbance that ir-ean- 
not chen veſt; then ir can never veſt. 3-05; Ft RE: 

Foutthly , that both the Eſtates as well the particular Eſtate as 
the Eſtate which is to increaſe ought to have their beginning by one 
ſelf fame Deed,or by diverſe Deeds delivered at-one ſelf famextime. - 

And to the titft; and roprove that he cyred 44 B4. 3; Attaint'22. 
Lefſee [for yeares/upon condition to have Fee ,: gratieshis: Eſtate, 
the Fee: doth _uor increaſe upon the performance of the' con- 
dition, for then it ſhall paſſe as a Reverfion, and ſothe particu- 
lar Tenant furrenders his Eſtate, as it is ſayd 14. H. $;-- © - Forif 
the Privity be deſtroyed the Fee will never increaſe; bat: there is no 
ach vycity , but that if the-ſubſtance of the Eſtate remains?/thou 
it doth not remainin ſuch form, as it was ar the firſt Reverfion, the 
Eſtate may well increaſe,as if Lands be given to the Husband and wife 
and to the Heirs of che Husband;, apon the Body of the: Wife to be 
begotten, the Wife dies, and the Husband is Tenant after poſſibili- 

ty of ſue extin&, yet he may well perform'the condition, for the 
Eſtate remaines in ſubſtance, and wirh this agrees, 20 H. 6. Ayd ; 
and ſo it is if aLeaſe be made to two for years upon condition to have 
fee, one dies, the other may perform the Condition, and ſhall have 
Fee-ſimple, as it is agreed by 1.2. eFs/i/e 5. the reaſon is that the pri- 
vity remaines and the Eſtate alſo in ſubſtance. | 

Thirdly , As to chat alſo, it ſeems that ic ought to veſt npon the 
performance of. the condition, which is the time limited for the 
beginning of the Eſtate, and ifit do not veſt then, it $sha'l never 
veſt,and if it do not veſt without _ in this caſe,it ſhal never veſt 
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at all, but it'is for the H6nonr: of the King, that his grant 'flalt 
have his effe-, and 49 E4. 3. 16: 1ſabell Goodcheaps caſe ; ſhe des 
viſed her Lands to her Executors to'beſold', and dyes without Heir 
the King hath that by Eſchear, yer the Executors- may ſell it ,. and 
for that diveſt.che Eſtate outof the King, and ſo was the: Lord Le- 
vells Caſe., and. che reaſon is forthe neceſlity,. for the-Prerogative 
of the King ſhall do no wrong , and there need no continuance of 
the Eftate of the part of the Leſſor:, hut:of the part of the Leſſee, 
and for that if the Feoffor make a Feoffment., . orgrant his Eſtate , 
this ſhall not make-prejudice or alteration: of the Eſtate, and for 
thar if the King refuſe to receive the Money. yet if it be tendered the 
Fee-ſimple ſhall veſt zrcche Patentee., and:the.ſimple upon that ſhall 
ſhall increaſe, ſee 31-E4. 2, Feoffments and Deeds B. 32. 2uid 
{nris Clamat be. ' >: 34 05 
And to the fourth'it ſeems alſo, that both the Eſtates ought to be 

created and gtanted by one ſelf ſame Deed , ' or by divers delivered 
at one time, Ynia que in continenti finnt pro. uno habeantur & re 
patent#y , aSif a man makes a Leaſe for years-upon Condition. to 
have in tay), ypon condition to have:in Fee, this ſecond-condition-is 
void, for ic ought to be all one Crant, and cannot- be-intire, ups 
on.che privicy otthe firſt grant,and it is not material though that the 
f;ſt Eſtate be drowned upon the performance of the condition, as 
1t che, King,makes a Leaſe for life , the Remainder in tay{1upon con+ 
diczon ;; that if.che Tenant; for life -pay twency: flitilings., that he 
ſhall have Fee; : this ſhall be a good Grant , and the Fee well veſted 
by the performance of the condition, though that. the. particular 
Eſtate for life ſha!l nor be drowned... 

_ And tothe ſecond point ,. that is, that the Grant of the King 
{þ31!.nor'be-good,, for that that it is by the words, Reverſton afore- 
ſaid, he agreed that if the King makes a Grant'to. one intent ,, that 


. ſhall not-enureto another intent : But:this ſhall enure to the intent 


for which-it is made, Ur res magis vale et quam periat , and it is 
for the diſhonor of the King,to make an unconſcionable Gram. And 


to the ObjeRion which is made, that the King is not underſtanding 
, of Law,to that he. anſwered, that the King is:( Capes Legts ) and for 


that ſhall not be intended to be ignorant of it, and for that if a grant 
may have two intendments, one to make the Grant c ood, the other 
ro makethe Grant voy , it ſhall be intended, and expounded in 


[the betterſenſe, that is, to make the Grant Good, and not. to 


make the Grant voyd,, ſor this-was Inique expoſitio, and alſo he 
ſayd char: the Grant ſhall be good for the firſt word ( {orcedo) 
though ic had not been ſubſequent alſo, as if a man grant a Rent 
charge, and if it be behinde, that the Grantee may diſtrain for the 
fuſt.Grant,and che Grant is nor of a Reverſion 1» fataro, but y_ 

caact. 
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that if the condition be performed that then the Fee doth paſs 7» f3 
twro; andit ſeemed to him, that it was a good deviſe to. prevent 
chat the Eſtate tayl ſhould not be diſcontinued by Fine nor other-- 
wiſe , untill the Condition were performed , and ſo of recovery al- 
ſo ; for if the King grant an Eſtate tay], and after grants the Rever- 
ſion in tay], this ſecond intiyl is within the intent of the Statute; 
and when che Iſſue of the firſt Tenant in tayl ſhall not be barred,the 
Eſtate of the Tenant in tayl in Remainder ſhall not be barred , ſee 
the Lord Barkleys caſe in the Com:;fol andy Ed.4. . _ . and 
as to the pleading he ſayd, that whenthe Iſſue is offered, which de- 
pends upon matterin Law, theres no neceſlicy to take travers upon 
the matter in Liw, for it doth not belong to lay men to decide the 
matter in Law, and for that he concludes, that the Grant in ſub- 
ſtance is g90d, and in form'exqueſite, and chart the Iſſue in tayl in 
Reverſion ſhall not be barred , for 20d non in principio valet , nou 
valebit in acceſſaris, and that Judgment ought to be for the Plaintiff, 
which was done accordingly. 


N Ejeltione firme agaiu#t Gallop , after Verdi and Judgment for R-entry after 
Fete Plaintitt a Writ of Habere fucias Poſſefſionem was awatded and 24% $ag exe- 
executed , and returned and fyled , and atterthe ſame Defendane © 
re-entred and outed the Plaintiff, and Attachment was awarded, 
and it ſeems that 3f the Writ had not been: returned, that then a 
new Writ thall be awarded, and the Atzachment-was awarded upon > # 


eAfdavit. t 


N AQjon upon the caſe againſt Trotwan, rhe words were, Thon Slander of - 

-ſayeſt chou art an Actorney ,bur Ithink chou art no Attorney ,but 4ttoiney.. 
an Attorneys Clark in ſome Office, but if thou be an Attorney I will 
have «hee pickt over the Barr the next Tearme, and thy Eares . 
nailedeo the Pillory., and ir ſeems thar theſe wor ATION: *.7'$ 
bie: | 


N waging of Law of Summons in Dower, 1 petit (ape, there 6rand Cape 
| cas ro be two ſummons only, and if it be Grand Cape, then there P.:i; Cape. 
ought to be two Summoners and two Veiwers, and Summons upon 
the Land is ſuthcient to give notice of the Demandant , of the thing 
demanded, and the day in Court. That in Waging Law , the ging Law, 

Lord Coke ſayd , that the Defendant himſelf ought to ſwear., De 
fidelitate, and eley: n others, which are named in the Starute of 
Magna ( harta, chapter T.eſes fideles ought to ſwerrDe credati- - 
Fates 


IF 
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-F Tenant for life he the Remainder in tay! to another; the Re- 


mainder inFeeto the Tenant for life, and the Tenant for life re- 
leaſes to.the Tenant in Tayl, the Releaſe is good ts pafſe the Re- 
matinder inÞFee to the Tenant in Tayl, for tothis purpoſe the Tenant 
in tayl hath ſufficient poſſeſſion, upon which the Releaſe may enure, 
bur ic ſhall not be good to paſs the Eſtate for life, and19 H. 6. aud 
9 H.7.1f Tenant in Tayl in Remainder, Difſeiſe Tenant for life, he 
doth nat gain Fee-fimple by Falrhorp, but if there be Grand-Farher, 
Father, and'Sonn, and the Father makes a Feoffment che Grand-Fa- 
ther dies, the Father dies, the Sonn is barred , ſoifthe Sonn had 
levied a Fine being Tenant in tay], 33 and 39 H. 6. 43.421 Ed. 4. 
Diſcontinuance. 


Pafch, 7 Jacobi, 1609. Tn the Common Bench. 
Warbrooke and Griffin, 


Etween Warbrooke and Griffin, a Gueſt brought a Horſe into an 
Inne in Landsn to be kept , the which'ſtayed there-ſo long, till 
he had eaten out his Worth,and then the Inn-Keeper cauſed the ſaid 
Horſe to be pryſed, and then ſold him according to the cuſtome of 
London , and it ſeems well he might do it, and that the Sale was 


2g hey ru un. _ lawfull, for the Inne- Keeper , as to the Perſon of his Gueſt ought 
> v 


S45 _— —76 feceive him, and he is compellable todo it, as itis 5 Ed, 4. 2. 
Er) aca .and 22 Ed. 4. or his Goods he ought to keep them ſafe, 


and of the other part the Gueſt ought to -pay the Inne-Keeper, as 
well for the meat of his Horſe as for his own, as it is 28 H. 6. And 
it ſhould be inconvenient that he (tould be put to his Aion for, 
&c. And for preventing this miſcheife,the Inne: keeper may detaine 
the Horſe of his Gueſt till he be ſatisfied , and it ſeems to Coke 
TOTES 1oo-Kecperis not chargeable with the Goods 
of any , which is not lodged inthe Inne, and the Goods muſt be 
loſt by default of the Inne-Keeper , and that the Inne-Keeper is nor 
compellable to receive the Horſe of any , if the Maſter be not todg- 
ed, and if a Neighbour of the Inne-Keeper come to the Inne-Keeper 
he ſhaſl not anſwer. fer the Goods, forhe is not lodged , but asa 
Tipler, and ſo if an Inn-Keeper inviteany to his Houſe Ad Pran- 
dendum aut Cenandum, the Inne-Keeper ſhall not be charged, as it 
35 H. 8. For it was agreed that the Gueſt ought to averr that 
he was lodged inthe Inne. And Foſter Juſtice fayd,, that it was 
EET EEG of oor Perin of the Black Swan in Holborne , 
that by the cuſtome of London, an Inne-Keeper may ſell a Horſe 
which remaines with him to be Kept , and hath eaten more then he 


is Worth, and ſo it was fayd by Foſter, that where a Haberdaſher 
| of 
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of Londen came tO an Inne , and there fold divers Hats, and after. 


went to a Faire, and left divers other Hats in the Inne , the which 


in his abſence were ſtollen, and the Inne-Keeper fliould not anſwer ,,, 5 
for them , for that that the Haberdafſher was not lodged in the Inne : » fe 


at that time , and chis was the Caſe of one Coley in the 25, of Eliz. 
B::t Sir Edwin Sands lodged in an Inneand there left a Trunck, and 
went to meet the Kiug, the Trunck remaining in the Inne , in his 
abſence it was ſtollen, and the Inne-Keeper was charged , 2xere 
the Difference,if the Owner deſire that his horſe ſhould go to graſs, 


the Inn-Keeper ſhall-not anſwer, bur if an Inn-Keeper receive the 


horſe , and of his own head purs the horſe to'graſs, and he is ſtoln, 
there the Inn Keeper ſhall be charged , and though the Inne-Kee« 
per deliver the Key'of the Chamber to the Gueſt, yer the Tnne- Ree- 


per ſhall anſwer tor the goods which are Tfolſen, forit is an imply- 


ed promiſe of every part, that is, of the part of the Inne-Keeper, * 
that he will preſerve the Goods of his Gueſt, and of the part of the 
Gueſt, thar he will pay all duties and charges, which he cauſed 
in-the houſe, and that the Inne-Keeper may retain ( without cu- - 


ſtome, by che Common Law, the Horſe of the Gueſt as a pledge 
till he be ſatisfied'of all dues, and fo a Tayler, and Goods taken in 
Withernam , But the Inne-Keeper cannot work the horſe of his 
Gueſt inſuth a-caſe,nor ſell his Goods though that they be Boxa pe- 


YItHYA. 
Trinity 7, Jacobi, 1609. Tt the Common Bench. 
Colledge of Philitians Caſe. 


HOMAS Bonham (brought an AQtion of falſe Impriſon- 

: ment againſt DoQor Alkizs and divers other DoRors of Phi- 
ficke : The Defendants juſtified, that King H. 8. ecimo Of 
his Reigne, founded a Coll: dge of Phifitians, and pleaded the Let- 
ters Patents of their Corporation.: And that they have' Authority 
by that'to choſe a Preſident, &c. as by the Lerrers Patents, &'c. 
and then pleads the Sratzre of 32 H.8, chapr.4o. And that the ſaid 
Noor eMNkins was choſen. Preſident, according to the ſaid AR 
and Letters Patents, and where by the ſaid Act and: Letters Patents 


Aftion of falſe 
Impriſonment. 


it is provided, that none shall practiſe inthe City of Loxdox or the 


Suburbs of thar, or within ſeven milesof che ſaid Ciry, or exerciſe - 
the faculty of Philicke , if he benot to thar admitred by the Let-- 


ters ofthe Prefident and Colledge, ſealed with theit common Seale , 


under the penalty of a hundred s$hillings, for every_Month ( that. 
he not being admitted ) $hall exerciſe the ſaid faculty , further 


we wiland grant.for us and our Sncceſfors, that bythe Preſident and 


Collecge - 


Aft Roog 
{ws 


Sericant Har- 
rs the younger. 
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: CoHedge ofthe Society for the time being , and for their Succeſfors. 


for ever, that they may choſe foure every yeare, that shall have the 
overſeeing , and ſearching, correRing, and governing, of all in the 


* aid City being. Phiſitians, uſing the faculty of. Mececines in the 
- aid City , and other Phiſitians abroad whatſoever uſing the falculcy - 


of Phiſicking by any meanes frequenting and uſing, within the Ci- 
ty or-Suburbs thereof , or within ſeven miles in compaſle of the ſaid 
City, and of punishing them for the ſaid offences, in not well ex- 
ecuting,, making , and uſing that : And that the punishment of 


thoſe Phiſicians uſing the ſaid faculty, ſo in the premiſſes offending, 


by Fines , Amercements , Impriſonments of their Bodies, and by 
other'reaſonable and fitting wates ſhall be executed : Note the pre- 
amble ofcheſe Letters Patents is, Qnod cum Egregij officij noſtri 
munus arbitremur , ditionis noſtre , Hominum ſelicitati omni rationc 
Conſulere: Id autem vel inprimis fore , ſi improborum conaminibus 
tempeſtave occurramus, apprime neceſſarinm fore duximus, impro: 
borum quoqur hominum , qui medicinam Magis avaritie [re cauſa, 
quam ullins bous conſcientie fiducia profitabuntur undi Rudi et cre- 
dule plebi plurima incommoda oriuntwur , audacian compeſcere. And 
that che Plaintiff practiſed in Londox, without admiſſipn of the 
Colledge, and being Summoned to appeare at the Colledge, and 
examined if he would give ſatisfaction to the Colledge: according 
to the ſaid Letters Patents and Statute, he anſwered that he had 
received his decree to be DoQo: of Phiiick by the Univerſity of {am- 
bridge , and was allowed by the Univerſity to praRiſe, and con- 
feſt that he had praQiſed within the ſaid City, and as he conceived, 
it was lawfull for him to praiſe there, that upon that the ſaid Pre- 
ſident and Commonalty fined him to a' hundred $hillings, and for 
nat paying of that and his other. contempt, committed him to Prt- 
ſon, to which the Plaintiff replied as aforeſaid , and upon this de- 
murrer was joyned: And Harris fer the Deferidant, faith, that 
this hath beet another time adjudged in the Kings Bench , where 
the ſaid Colledge impoſed a Fine of five pound upon a Do@er of 
Phiſick which praQtiſed in Loydox without their admiſſion, and for 
the non pay ment of that , brought an Action of Lebt, and adjudg- 
ed that it lay well, and chat the Sratwte of 32. H. 8. extends as 
well co Graduarts, as to others, for it is generall,and Gradiors are not 
excepted inthe Statute , nor in the Letters Patents , and all the 
miſcheifes, intended to be redrefſed by this, are not expreſſed in 
that , and che Srtatxte ſhall not be intended ro puniſh Impoſters on- 
ly, but all other which practiſe wichour examination and admit- 
trance, for two things are neceſlary to Phiſitians, that is, learning 
and experience , an upon that there is the proverb, Experto cre- 
do Roberts; And the Statute intends that none $hall praRtiſe here 
We bur 


— 
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but thoſe which are moſt learned and expert, more then ordi: 
nary : And for that the Sratwte provides , that none ſhall praQiſe 
here without allowance and examination by the Biſhop of Londox 
and the Deane of Paxls, and four learned DoRors : But in other 
places the examination is referred only to the Bishop of the Dioceſle, 
nd the reaſon of the difference is, for that, that Loxdox is the 
hart of the Kingdome : And here the King and his Court , the Ma- 
Siſtrates and. Judges of the Law , and other Magiſtrates are reſi- 
dent, and with this agreed the government of other well governed 
Cities in 7taly and other Nations, as it appeares by the preamble 
of the ſaid Letters Patents: andit appeares by the Statute, that 
this was not intended to extend co Impoſters qnly, for that that the 
word Impoſter is not menrioned in the Statute: And the Statute 
provides that they $hall be puniſhed, as well for doing and 
uſing , 3s for ill uſing: And alſo it is provided that the Statute of 
I. Marie 1. Parliament, chap. 9. That the Gardians, Goalers,. or 
Keepers of the Wardes, Goales, and Priſons within the City and 
precin> of chat, Shall receive into his Priſon all ſuch perſon and per- 
ſons ſo offending which are ſent or committed to them, and thoſe 
ſafely shall keep wichour Bayl, till the party ſo committed , ſhall 
be diſcharged by the ſaid Preſent, or other perſon by the ſaid Col- 
tedge to that authoriſed , by which it appeares, that the Goa- 
lers, Keepers of Priſons, have power to retain ſuch which are com- 
mitced : That then the Preſident ſhall have power tocommit, for 
things Implyed are as ſtrong as things Expreſled ; as it appeares by 
the Com. Stradlinge and Morgans Caſe : And alſo inthe Earle of 
Leiceſters Caſe, where it is agreed, that Joynture before Coverture 
cannot be waved, and this is implyed within the Statwure of 27. 
H.$. And ſo the Statute of 2. Ed. 6. Provides that after ſeven 
yeares Tythes ſhall be payd, by which it is Collefted by Imply- 
cation, that during ſeven yeares, ' Tythes ſhall not be —_ , 
and ſo he prayed Judgement for the Defendants, 

Dodridge Serjeant of the King, for the Plaintiff ſaid, that the Sta- 
tnte of 24 H.8.chap.5. and the Letters Patents gives power to four 
Cenſors to puniſh for ill executihg, doing, and uſing the faculty 
of a Phiſician, and the Plainciff was not charged for i!l executing 
of it , doing or uſing : Bur it is averred , where Revera the Plain- 
tiff was nothing ſufficient to exerciſe the ſaid Art, and being exa- 
mined, leſſe apt to anſwer, and thereupon they torbade him , and 
being ſent for and not appearing, was amerced five pound, and 
order that he ſhould be Arreſted , and being Arreſted , upon his 
appearance, being examined if he would ſubmit himſelfe to the ſaid 
Culledge , he anſwered and confeſſed , that he had praftiſed with- 
in the ſaid City , being a DoRor of phyſick as aforeſaid , as wel 
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to him it- was lawfull, .znd. that lie would practiſe here againe,, 
for which he was. committed to Priſon: So. that he was amerce 
for his. contempt in-the yſing of the ſaid Art, and committed co: 
Priſon for his anſwer upon his examination.: And he conceived 
that there are two queſtions, conſiderable. $2 | 
Firſt, if the Colledge may. reſtraige.a DoRox of phiſick of his 
price in London: - -- fr Lt 
econdly, admitting that they may; then if, theſe axe: the cau- 
ſes for which they may commit by. theirLetters.Pateyts;theficſt rea- 
ſon is drawn from the Letters Patents, and the laid Statutes, 
in which he faid that the intent of the King was. the end of his- 


. 


work - And this intent shall be expounded, for three reaſons ap-- 
parent in the words:cohtained in the Grant. "436 

Firſt, Intempeſiive Conatilus, occurrere. 

Secondly, Improborum. Hominum, qui medicinam Magi avari- 
tie ſue caſa, quam ullins bone ( on[cientie frduecia profitebantar , 
quaaciam, ( ompeſcere. | | 

Thirdly, hed would invice. learned men to: praiſe here, and 
for that would, qued Collegium prefeitum Deftorum. et graviorum 
virerum qus medicinarent in. arbe noſtra Londino et ſuburbibus infra 
ſeptem mullia, paſſin. in urbe quaqht verſus, publice Exerceant 
z»ſtitui volumus et imparanus : And further he ſaid, chat there are 
three ſorts of men, which meddle with che. Body ofa man, 

Firſt, is the learned:man which reades all Buokes extant, and his 
knowledge is ſpeculative, and by chat he knew the nature of all ſim- 

Jes, : | 
d And the ſecond is praQtive, the knowledge of which is only his 
experience, he may. give Probatumeſt : But the ignorance of the 
cauie of the diſeaſe , and the nature of che things which he, applies 
for the cure of that. | 

And the third is an Impoſter,which takes upon him the knowledg 
which he hath not, and every of them the Colledge may. puniſh, 
for Male utenda, faciendo vel exequendo , by what way they wil: 
And this was not the firſt eare which was had., for in the 9. H. 5. 
was a private A made for Phiſitians, by which there is great re- 
gard rothem which are learned and educated in the Univerſity : 
And for that the AR prov.des that they ſhall not be prejudicall to 
any of the Univerſities of Oxford and Cambridge, and with this 
agrees 3. J.8. 11: and thepriviledges of them , and the Dot; c 
graves homies, mentioned in the Letters Patexts,. are the lear- 


. ned men mentionedinthe A, for the Srarate provides that they 


ſhall puniſh according to theſe Sratzres, and late edits: And 
by the former Lawes the Univerſities, that their priviledges were 
excepted, and. by their former Statutes, the Letters Patents 
ought 
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61ght eo be direded , forit is referred to them: Alſo the $5 
t#trs of this Realme have alwaies had great reſpeRt to the Gradiats 
of the Univerſities, and it is not without cauſe, for Sydavit et Ale 
fit , and hath no other reward but this degree which is DoQor , 
and for that the Sratwre of 21, H. 8. prefers Graduates, and pro= 
vides that D&&ors of Divinity or Barchel ors shall be capable of two 
Benefices with Cure without diſpenſation: | And ſo 13. Ez. pro- 
vides that none $hall be preſented to a Benefice above the value of 
thirty pound per a»»#m7, if he be not a Door or Bachelor of Divi- 
nity : Andto'the objeftion, that none ſhall praftiſe in Lond or 
ſeven miles circute 6f tt without licence, that this clauſe ſhall be 
expounded according to the matter, and togthat he agreed, for 
che other branches of che Srarare xre made to cheriſh grave and 
tearned men-, 'and for that ic ſhall not be intended, that this branch 
was made for the puniſhment of thoſe, bur of others which the 
Statute intended to punish; ; 
,* And to the fecotid objefion, that every Door is not the 
learned and graveinan intended within the Srartwte, for the know- 
tedge of many of themis only ſpeculative without praiſe, to that 
he anſwered, that all their Study ispraftiſe, and that if they have 
no praftiſe of themſelves, then they attend upon others which 
practiſe, and apply themſelves to know the nature of Sim- 
les. wh | 

F And to third objeftion , that in Loxds ought to be choyce men,” 
for the Statute appoints that they $hall be examined by the Bishop 
and Deane and four othersat leaſt, and for that there is a more 
ſtri&courle torthem , then in other places, to that it is agreed : 
But he ſaid that in the Univerſity there-is a more ſtrit courſe then 
chis,' for.here he oughe-t5 be -pablickly approved by many after 
that he hath been examined and anſwered in the Schooles, to di- 
verſe queſtions, and allowed by the Congregation houſe : And 
35. A. 6.55. DoQor is no addiction, but a degree, ( quia grada- 
tim et progreſftone DoAtrine provenit , to that, and that Door is 
reacher, and char he was firſt czught by. others as Scholers, after- 
wards te is Maſter”, and Do&or dicetuy a docendo, quia docere per- 
mittit#r, and they are called Maſters of their faculty, and that 
the Originall of DoRtor came of the Sinagogue of Fewes, where there 
were Doors of Law; and it appeares that they had their cere- 
- monies intime of H, 1. And when a man brings with him the En= 
ſigne of Doctrine, there is no reaſon that he should be examined 
againe , for thenifthey will not allow of him, he shall not be 
allowed , though he be a learned and grave man , and'it wasnot the 
intent of the King to make a Monopoly of this praftiſe. 

And to-the ſecond point that he propounded , it ſeemes that 
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theJuſhification is not:good , which is:, . 234 nowcompernit , upon. 
Summons, he was-amerced , and ordered that he. ſhall be arreſted, 
and being arreſted , being examined -if. he would fubmit himſelf co, 
the Colledge,, he anſwered that he.was a NoQor, and had praQiſed 
and would praQtiſe within. the-ſayd City , as he cotfteived he.migh 
lawfully do, and for that ſhewing of this caſe he was commicted, 
to-priſon, and he conceived two things upon the Charter. 

Firſt, That it doth not inhibit a NoRor to. praQiſe , but puniſh- 
eth him for ill uſing, exerciſing, and making, and may impriſon. 
the Emperick and Impoſter.,, and ſo prayed Judgment for the Plain= 
tiff, andafter-in Hillary Tearm., inthe ſame year, this caſe was 
argued by.all che Juſtiggs of the Common-Bench, and at two ſeverall 
dayes,. and.thefirſt. day it was argued by Foſter., Daniell,, aud War 
kxrton Juſtices, at whoſe Arguments I was not. preſent, but Foſter 
avec again the Plaintiff, and Daniel and Warbarten with him, 
and that the Action of falſe impriſonment was well maintainable. And 
the ſecond day the ſame caſe was argued again by Valmeſley. Juſtice, 
and (ke cheife Juſtice, and #/a/meſley argued as followeth , that is, 
that che Statute of 3 ..8. was in the negative, that no perſon witt--. 
in the City of Loxdox or ſeven Miles of that , take upon him to 
exerciſe or occupy, as Phyſician or Chirurgion, ec, And he doth. 
not know inany cafe where the words of the Statute are negative, 
that they adinit any Interpretation againſtthat bur one only , and. 
that.is the Statute of Marlebridge chapter 4. Which provides that 
no Lord ſhall diſtrain in one County , and the beaſts diſtrayned 
drive into another County , in which caſe though that the words . 
are uegative, yet if the Lord diſtrain in one County , he may drive 
the Beaſts to his Mannor in another County , of which the Lands . 
in which the diſtreſſe was taken were held , bur it is equiry and rea- 
ſon in this caſe, that the Statute ſhould admit ſuch exception , for 
it is not of malice, but for that, that the Beaſts. may remain. with- 
in his Fee , bur in.che principall caſe there is.not the like reaſon nor 
Equity, And alſothe King H. 8. inhis Letters Patents recites as fol- - 
loweth , that is., Cam Regy officy noftri munns arbitremur, ditio- 
nz noſtri hominum felicitati omni rations conſulere , 1d auten vel im 
primu fore , ſi Improborum conatibus tempeſtive occurremns, apprix 
me neceſſarium dauximus improborum quogue hominam, qui medics-.. 
nant mags avaritie ſne.cauſa quam uliins. bone conſcientie fiducia 
profirebautur, &c. By. which ir appears, thatir is the Office of a 
King to ſurvey his SubjeRs, and heisas a Phiſitian .to-cure-their 
Maladies, and to remove Leprofies amongſt them, and alſo to res 
move all fumes and ſmelts, which may offend or be prejudiciall to 
their health, asit appears by the ſeverall Writs in theſe ſeverall ca, 
ſes provided, and fo if a man be not right in his Wits, the King .. 

is. 


PartTIT. Colledge- of Phyſitians Caſe. 


is to. havethe ProteQion. and Government. of him, leaſt he being - 


infirme, waſt,or conſume his Lands or Goods ;. and it is not ſuffici- 
ent for him that his Subje&s live, but chat they ſhould live happy* 
ly, and diſcharges not his Office, if his Subjects live a life , bac 
ifthey live and flouriſh, and he hath care as well of their Bodyes 
as oftheir Lands and Goods, for Health for the Body 'is as neceſſa- 
ry as vertue to the minde;, and the King H. 8. to expreſs his extra- 
ordinary care of his Subjes made the ſaid AQ, in the third year 
of his Reigne,, which was the beginning of his Eſſence, to that 
purpoſe, and by the Common Law, any Phiſitian which was al- 
lowed. by che Univerſity might practiſe and exerciſe the ſayd faculty 
within any place within Z=g/and, without agy diſpenſation , exa- 
mination-, or approbation of any:, but after the making of the ſayd 
Ac made inthe third year of King H.8. none may.pratiſe,exerciſe, 
or. occupy 3s Phiſitian or Surgion within theCity of London and ſeven 
miles o*that , if he be not ficſt examined, approved, and admitted 
by the Bifhop of Londoz., 'and the Dean of P axles for the time be- 
ing, calling to them, foure DoRors of Phiſick or Chirurgions ,, &c, 
And that no praQtiſer may. occupy or exerciſe the ſayd faculty ,out of 
the ſayd Precinds,if he be nor firſt examined, approved,and admitted 
by the Biſhop of the Dioceſs, or in his abſence , by his Vicar ge: 
nerall , every ofthemcalling unto him ſuch expert perſons inthe ſaid 
faculty , as their diſcretions thinks. convenient, andthe reaſon of 
this difference as he conceived, was for that that in' chis. City, 
and the ſayd PrecinQs, - the King and all. his Councell, and all the 
Judges and Sages of the Law, and divers other men of quality and 
condition , live and continue, andalſo the place is more ſubjeRt un- 
to Infection, and the Heir more peſtiferous., and for that there is 
more neceſlicy ;. that, greater Care, diligence, and examination be 
made of thoſe which praQtiſed, here in London and the precinds 
aforeſayd, then of thoſe which praciſe-in ocher places of che Realm, 
for.in-other places-the People have better aire, and uſe more exer- 
ciſe, and are not ſo-ſubje& to Infection, 'and for that there is no 
cauſethat ſuch care ſhould be uſed for them , for they are nor. in 
ſuch danger , and inthe Statute there is not any exception of the 
Univerſictes nor ot thoſe which: are; Gradiats, there; and: for that 
they ſhall be tryed by the ſayd AR, and the. Statute of14 H.8, 
chapter 5.,Only excepts thoſe which are Gradiats:of Oxford or (am- 
bridge which have accompliſhed ail things for the form without any 
Grace ; and if chis Exception ſhall be intended.co: extend. co others, 
chen all rhe Cniverſicy ſhall be excepted by,char;, . and ſuch excepri- 
on was too generall ; and over hefayd,that.che Plaintiff gave abſurd 
and contemprous aniwer., when he being cyted before them, ſayd 


that he would not be ruled nor directed by. cthem.( being ſuch grave - 
and : 
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and ſeartied men; & for that that he hath pradtiſed againſt rheStatiite 


he was. wotthily puniſhed and committed} for' ic ſhould be ai vain 
Law if it d1d not provide puniſhment for chem that. offend apainſt 
that , and Brattos ſaith, Nihil eff habere Lepes, fi non fit unns 
qui poteſt Leges tweri, and for this here are: four grave and diſcreet 
men to defend'and maintain the Law , and to puniſhall Offenders 
againſt char, according to the Statute, by Impriſonment' of their 
Bodies arid other reaſonable wayes , andthe ſayd four men have the 
fearch as well of thoſe men, as of other Mediciners, and the Sta- 


tute of x Marie provides that the Keepers of Priſons, ſhall receive 


all which commicted by the ſayd four grave and learned men, and 
though there be greateare commircred ro them by the ſayd Starnite,, 
and the ſayd Letrers Patents, yer there is a greater truſt repoſed in 
chem then this, 'for we commit to them our lives, when we receive 
Phiſick of chem , and char not without canſe , for they are men of 


Gravity , learning, and Diſcretion, and for that they. have power 


to make Lawes, which is the Otfice of the Parliament, for thoſe 
which are fo learned may be cruſted with any thing,” and for the 
bectet making of theſe they have power to aſſemble all che Commons 
of their Corporation , and che King allows of that by his Letters 
Patents, forit is made by a Congregation of Wife, learned and dif- 
creer men, andthe Statute of x Marie inflits puniſhment upon 
Contempts, and nor for any other offences,' and they held a Court, 
and fo may commit-as every other Court may for a contempt of com- 
mon righr, without a of Parfiament, or Information, or other le- 
gall form of proceeding ' upon that, asit appeares by 7 H, 6. fora 
contempt committed in a Leer , the'Steward committed che Offen- 
der to Priſon, and'it was abſurd ro conceive that 'the Statute will 
allow of commitmene without cauſe,and it is's marvelous-thing that 
when good Lawes ſhall be madeforour health and Wealth alfo'; 
yet wee -will ſo pinch upon them , chat wee will' not be tryed by 
men of experience, practiſe, and Learning, but by the Univerſty, 
where a man may have his Degree by grace without merit, and 


_ fo fot theſe reafons he concluded that this ARtioh is not maintain- 


able;” 004 
** (oke cheife ſxyd ,” that the Czuſe which was pleaded for, that 
the Plaintiff was commirted, was for that that he had exerciſedPhiſick 
within the" City of Zoxdor'by the ſpice ofa Moneth , and did not 
very ficly anſwer, for which ir was ordained by the Cenſors that he 
ſhould pay a hundred ſhiflings/*and that he ſhould forbear his-pra« 
iſe, andthathe didnot forbear; and then being warned of that , 
and upon that being ſummoned 'ro "appear did not appear , and for 
that it wasordayned”,” that he ſhould be arreſted, and that after he 
was ſummoned again; and then heappeared , and denyed to pay the 
hundred 
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hundred ſhillings, and heſaydthat he would practiſe, for he was- 


a Doctor of Cambridge, and =poe that it was ordained that he ſhould 
becommitted , till he (ſhould be delivered by the Doors of the Col- 
ledge, and upon this was the Demurrer joyned, and in pleading 
the Plaintiff ſayd, that he was a DoQtor of Philoſophy and Phiſick , 
upon which the Lord took occaſionto remember a ſaying of Gale , 
that is, V4 Philoſohpia deſenit, ibi medicina incipit , and he ſayd the 
only queſtion of this caſe depends not npon the payment of the ſayd 
hundred ſhillings, but upon the words of the Letters patents of the 
King, and the {aid two Statutes , the words of which are, Conceſ- 
frames eidem preſidents , &c. Yyod nemo indifta (itate , aut per 
ſeptem milliaria in circuita ejusdem exerceat dittam facultatem , niſs 


adtboc , per dift um preſidentem & communitatem [en ſucſcires, corum- 


qui pro tempore fuerunt, eamiſ[us ſit , per ejusdem preſidentis & Col- 


 legy titeras ſfigillo ſyo commut. ſigillatas ſub pena centum ſoliderum pro 


quelibet menſe quo non aamiſſus eandem facultatem exercuit , dimidi- 
um inde nobis , & heredibus noſtris & dimidium difto preſidents &- 
Collegio applicandam , & preteria volummus.  concedimus pro nobis, 
&c. 2 nod per preſidentem & Collagium communitationem pro tem- 
poreepiftentium, & eorum [ucceſſores in perpetuum , quatuor ſingu- 
{is annzs per ipſos eligantar ,, qui habeant ſuperviſum, ſcrutininum , 
& correttionem & gubernationem omnium & ſigulorum difte Civita- 
ts. medicorum utentinm facultate , medicine in eadem Civitate ,ac 
aliorum medicert:m , formſicargm quorumcung; facultatem illam me- 
dicine,, al.quo modo frequentantium & atenſium infra eaudem civita- 
tem &- (ubarbia ejusdem fibi ſeptem milliarea in circuitn ejuſdem Ci- 
Vitatis ac putationens eorundem. pro delettis ſus, in nou. bene exequen-= 
as , facienao & utendo illa , nec no [nperviſum & [crutininm hujuſ- 
modi medicorum & eorum receptionem., per predittos medicos froe ali- 
quem eorun hujr ſmod: legeis noſtris pro eorum;1 nformitatibus carandis 
F[navand:s,andt impouendum & utendts quoties & quando opus fu- 
erit, probo moco & wtilitate eornndem legiornm neſtrorum ; Ita qued 
punitio bujuſmaodi medicorum utentium difta facultate medicine fc in 
premiſſes de linquentium, per Fines. Amerciamenta., Impriſonamenta - 
corporam ſuorum @& per alas 2144 rationabiles & Congraa exequan- 
tur, as it appears in Raſtal Phiſitians £018. . 392+ So that” there 
are two diſtint Clauſes, i 
The firſt, if any, exerciſe the ſayd Faculty by the ſpace ofa Moneth' 
without .adraiition by the Prefident, &:c. ſhall. ſorfeit a hundred 
ſhillings for every, Moneth be that good or ill , it is not materiall, the 
time-is here only materiall , for if he exerciſe that for ſuch a time, 
he shall ſorfeit as aforeſayd. 
The ſecond clauſe is, that the Preſident, &c. Shall have Scrats- 
nium Medicorans , &Cc. & punitionem eorum pro aulittis ſuis in non 
bene 
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' bene faciendo', utendo & exequende; &c; And for that the Preſident 


and the Colledge may commit any delinquent to Priſon : And this 
he concluded upon the words of the Statute, and he acreed with 
Walmeſley , that the King hath had extraordinary care of the 
health of the SubjeAs. Er Rex cenſetur habere omnes Artis in ſer- 
mo peftoris , and he hath here purſued the Courſe of the beſt Phi- 
ficians, chat 1s, Removens + promevens , removens Improbos- illos : 
qui nullis bone conſcientie fiducia profitabautur & andaces, &5- pro- 
movens ad ſanitatem : And for that the Phiſitian ought to' be pro- 
found, grave, diſcrcete , grounded in learning, and ſoundly Sty- 
died, andfrom him commeth the medicine, which is removens &- 
promovens, | 

And it is an old rule, that a man ought to take care, that he do 
not commit his Soul to:a young Divine, his Body to a young Phiſiti- 
an, and his Goods or other Eſtate to a young Lawyer, for in ?ave- 
x3 T heologo eft Conſcientie detrimentum in Juveni Legiſlator: bav= 
fe detriment mw et in {avens AMeadico C imitori incrementum , for in 
theſe cannot be the privity, diſcretion, an profound learning which 
is inthe aged : And he denied that the Colledge of Phiſtcians is 
to be compared to the Univerſity , for it is ſubordinate to thar, 
Cantabrigia eſt Academie neſtre nobiliſſima totins Regni occulus 
et ſol ub: bumanitas et doitrina ſimnl fluant - But he ſaid , when 
he names Cambridge he doth not exclude Oxford, but placeth them 
in equall Rank : But he would afwaies name Cambridge firſt , 
for that was his Mother : And he faith that there is not any time, 
Pro non bene faciendo , utendo et exequendo for this, nou ſuſcipit 
HManus et Minus , forſo a man may grevioully offend in one day , 
and for that in ſuch a caſe, his puni-bment shall be by Fines, amerce- 
ments. Impriſonments of their Bodies and other waies, ec. But 
if practiſe well, though it be notan offence againſt the Letters Pa- 
tents and the Statates yet the punishment $hal be but pecuniary;and 
Shall not be Impriſoned , for if he offend the Body ofa man, it is 
reaſon that his Body $hall be punished, for Fodemmeds quo quis 
delinquit , eedem punietur , bur ifa grave and learned Doftor or 
other, come and praftiſe well in Zoxdox by rhe ſpace of three 
weekes and then departs, he is not punishable by the ſaid Col- 
ledge, though that they be without admition, for peradventure 
ſuch a one is better acquainted with the nature and diſpoſition of 
my Body , and for that more fit to cure any Malady in that. then an- 
other which is admitted by the Colledge, and he faid that it was 
abſurd ro puniſh ſucha one, for he may praQiiſe in ſuch manner 
in diſpite of the Colledge, for all the Lords and Nobles of che 


\ Realme, which have their private Phifitians , which have acquain- 


tance with their Bodies, repaire to this City, and tv exclude thoſe 
of 
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of uſing their adviſe, were a hard and abfurd expoſition, for the 
old verſe is, {orporis auxilinm medice committe ſodali : - And alſo he 
ſaid that the ſaid Prefident and Colledge cannot commit any Phi- 
 ſitian , which exerciſeth the ſaid faculty without admiſſion, for the 
ſpace of a Month , nor bring their Aion before themſelyes, nor 
tevy that byany other way or meanes-:* But ought to have their 


Adon'or exhibit an Information vpon'the' Statute, as it appears by 


the Book of Entries , for they zught to purſue their power which 
is given to them by the Statute, for otherwiſe the penalty being 
given, the one Moytie to them, and the other to the King , they 
ſhall be Judges in Prepriacauſa,-and ſhall be Summoners, She- 
riffs, Judges, and parties alſo ; which-is abſurd. for if the King grant 
ro one by his Letters Patents under the great Scale, that he may 
hold Plea, although he be party, and if the King doth not ap- 
point another Judge, then the Grantee which is party, the 
Grant is void, though that ic be confirmed by Parliament, as it 


appeares by 8, H. 6. 44. Ed. 3. The Abbot. of Readings 


Caſe, for it is ſaid by Herlein 8. Ed. 3.30. Tregores Caſe, that 
if any Statutes , are made againſt Law and Right, and 6 are 
theſe, which makes any man Judge in his 'own cauſe, and ſo" in 
27, H. 6. Fitz, Annuity 41. that the Sratute of Carlile will that 
the order of Ciſtert:ans and eAnguſtines, which have Covent and 
Common Seale ,” that the Common Seale ſhall be in keeping of 
the Prior, which is underthe Abbot, and foure others. which are 
the moſt Sages of the houſe, and that any Deed ſealed with the 
Common Seaſe which is not ſo in keeping ſhal be void, and the opi- 


nion of the Court that this is a yoid-Fratxre, foriitis impertinent to. 
be obſerved, ” being the Seale in their keeping, the Abbor- cannot. 


ſeale any thing with it, and whenthar ir isinthe hands of the Ab- 
bot, it is out of their keeping, zpſo fas :' And if the Statute ſha/l 
be obſerved, every common Seale ſhall be defeated by one ſimple 
ſurmiſe , which cannot betryed , and for that the Statute was ad-. 
judged void, and repvgnant :* And fo rhe Stature. of Gloceſter 
which gives Ceſſavir after Cefſer by 'two yeares to be brought by 
che Leflor himſelfe, was a good and equitable Statute : But the Sra- 
ture of Weſtminſter 2. chap. 3. which gives {*{avit to the Heire 
for Ceſfler in time of his Anceſter, and thar, chat was Judged an 
unreaſonable Statwte in 33: Ed. 3. ' for that , thar the Heire can- 
not have the arrerages due inthe rime of his Father, according to 
the Statate of Cloceſter, and for that it ſhall be void : And alſo the 
Phyſicians of the Colledge , could not puniſh any by Fyne and al- 
ſo. by Impriſonmenc , for no man. ought to be twice puniſhed for 
one oftence, and the Stratzte of 1. {arie doth nor give any power to' 
them 'to commit for any offence which was no offence within thefirſt 
NS 7h M m Statutar, 
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Statutes, and for that he ought net.to be gommitted by the ſaid 
Statute of 1, Marie: But, admitting that they may commit , yet 
they have miſtaken it, for they demand the whole hundred fhil- 


lings , and one halfe of that belongs ro the King: And alſo they 


ought to commit him forthwith, as well,as Auditors which have: 
Authority by Parljameng z;/.to, compmic, him which. is found in 
arrerages : Butifhe do nob_ commir him: forthwith, they cannot 
commit him afterward , as it appeares by 27. H. 6. 9. So two. 
Juſtices of the peace may view a force and make aRecord of that , 
and commit the offenders to. Priſon, bur this oughe to. be in Fla- 
ey Oriente ;, And if he do not commit. thoſe immediately upon 
the view, he canyot commit then afterwards,. and the, Phyſicians 
have no Court , but if they have., yet they ought ro make a Re- 
cord of their eothmirment,, for ſo was every Court of Juſtice : But 
they haye' not made any Recordof that: And Auditors and Juſti- 
ces of Peace, ought.to make Records, as.it appeares by the Book 
of Entrigs.: So that admitting that they may commit, yet they 
ought to do it forthwith , bur m this caſe they, .cannor commir till 
the patty ſhall be delivered by them, fot this is againſt Law and 
Juſtice ; and na Sybje& may do it, bur till. he be delivered by due- 
courſe of Law, for the commitment is not abſolute , but the cauſe 
of that is txaverſable, and for:that- ought tg, juſtifie for ſpeciall, 
caufe} forif the Biſhop returnes that, he refuſes. a Clark , for-that 
he is Schiſmaticxs Juveteratus , this! is not good , but they ought 
co returne the. particuler matter: So.that the Court may adjudge 
of that : Though it be a matter of Divinity and out oftheir Science, 
yetthey by.conference may. be informed. of it, and: {9,,of phylick : 
And they cannot, make, any,new Laws, but ſuch only. which arefor 
the berter government of che old ;- and allo he 1aid plainly, that it 
appeares by the Statute of 1. Harie:; That the former Statutes 
{hall not he taken by. equity,, for by, theſe the Prefident and- Com- 
mons have power to commit. a Delinquent to: Priſon, and this. shall 
be incended,, if they-shall be taken. by .gquity, that every Gogler 
ought: £o receive him,which is ſo. commirred;: But. when-it is' pro» 
vided by 1. Marie ,.ſpecially, that every. Goaler $hall receive ſuch 
offenders : That by this appeares, that the former /arwre, shall 
not be taken by equity : And ſo he concluded, that Judgement 
shall be entred for the Plaintiff, which was done; accordingly. ;:-.--:" 

: ALLE yt Det: 17 


 Irinity-7.: Jacobi, 1609. 1s the Comman Bench, | 


FR Debt upon eſcape: brought by- Zoba. Gay an Attorney. of the- 
Common Yench,,by an Attachment of priviledge agaiaft. Sir George 
« ge inf Lang / etendant 


r 
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Defendant pleads his priviledge, that is , that he was Deputy Mar- 
ſhall, and he oughtnot ro be ſued in other Court, then in the 
Kings Bench , according to the ancient Cuſtome ,. and Juriſdiction 
of the ſayd Court , upon which the Plaintiff demurred , and upon 
argument of both parties,it was adjudged that the Defendanc ſhould 
not have his Priviledge { and the principall reaſon was, for that the 
Plaintiff was an Attorney. and onghr to have his priviledge -in the 
Common Bench,aad for that that this Court was firſt poſſeſſed of the 
Suit, it ſhall not be ſtayed, becauſeof the Priviledge of the Defen- 
dant in another Court, fee 9 E4.4.53. the laſt caſe, where it 
is-agreed, that one of the Courts may ſend Szper/edes to another , 
for there it is agreed that if an Accountant in the Exchequer be ſued 


in the Commion Bench, he ſhall ſend Szper/edeas to them to ſureeaſe, 


and if he be ſued in the Kings Bench , theſe of the Exchequer will 
ſhew the Record that he'is accountable, for they cannot make S- 
perſedeas to che King , and che Plea is there held Coram Rege, &c. 
And he ſha!l be diſmiſſed, for he may be ſued in the Exchequer ; 
and alfo ro Ed. 4. 4.6. It appears that if one which hath cauſe to 
have priviledge in the Common Bench ſue an Attachment, as our 
caſe is, 2Sainſt a Clark of the Kings Bench, ſuch Writ ſhallnot be al- 
lowed, for that chat the Common Bench was firſt ſeiſed of the Plea, 
by their Plea , and the Priviledge of the common Bench is as ancient 
as the Priviledge of the Kings Bench , and one Court is as ancient as 
rhe other, for every of them is before time of memory, and ir is by 
preſcriptcon. 


Walmefley ſayd, that the Poſſeſſory ſhall be preferred, ©xia me- 
lior eF+ contiitio poſſidentis, bnt he agreed that if the priviledge of 
one C6urt be not {o ancient as the other, cheathe molt ancient ſhall 
be prefered, andir was agreed that though there be Difference 
in reſpetofparties, or though that the attendance of one be of 
more neceflicy then the other, as it was objeRed in this Caſe; that 
the Defendant ought to artend, otherwiſe he ſhall looſe his office ;. 
ro that it was anſwered, and reſolved that the cauſe of the Suit in 
the Common Bench was voluntary , and the aitendance of the Ac 
rorney or Clark more neceſſary , then of the Defendant, for hee 
may exercife his Office by a Deputy, bur a Clark or an Attorney 
cannot, fortheir office is Ops Laburis, But the Office of the De- 
fendant is only Opas Labram , and he is to-deal with Gywes and [- 
rons and ſuch like, ſo that in this Caſe rhe Office and place of a Clark 
or Attorney is tobe preferred before the Othce of Marshall, but ad- 
mitting that one Inferiour Officer of the Comman Bench, which 1s 
ro have his priviſedge ſue a ſuperiour Officer of the Kings Bench 
which is alfo to have his Priviſed-e there, this shall not make any 
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difference : Andſo was the opinion of all the Court, and nponthis, 
Judgment was given that the Defendant should anſwer over. 


Trinity 7. Facobz 1609. in the Common Bench, 


> eAſſiſe between illiam Parſon alias Cheſter Plaintiff, againſt 
'T homas K night alias Rouge Croſs tenant for the office of one of the 
Heraulds called Cheſter, the-Recognitors of the Aſſiſe had view at a 
Funerall at 4 efftminfter, where the Officer ought to attend, and it 
was objeRed that this was no good view, for it was not inany place 
certain, where the Recognitors may put the Demandant in Poſſeſli- 
on, and the Niſleilin was aldged co be at Veſtminſter at the ſayd 
Funerall, and'it ſeems that the view, was good , bur admitting 
thar it were not good, It ſeemes to Coke cheit Juſtice, that the 4/- 
fſe in this caſe well lies without view, forthe Office is univerſall , as 
the Office of the Clark ofthe Market, and an A/i/e for Tithes, and 
the Othce of the Tennis Court , theſe are univerſall, and not annex- 
ed ro any place,and for that an A/7ſe wel lies for them wichout view, 
but for an Othce in the Common Bench, view may we!l be made 
in the Court, forthe Court is alwaies held in a certain place, but 
for an Office inthe Kings Bench, ,9 ere, Inquit-Coke, for this ought 
to follow the Court of the King by the. Statute of Articali Clers, 
Chapter 3. | 


But Palmeſley Juſtice, that this Court cannot be ſitting in Clouds, 
but in ſome place or other , and for that the view oughc to be here 
made, and then Coke ſayd, by the ſame reaſon the Office of the 
Herauld cannot be exerciſed in the Clouds, but at Funeralls, and by 
this the view onghrt to be made there alſo, but the Opinion of all 
the Court was, that the view was well made : the Tenant in A//i/e 
alſo challenged diverſe of the Recognitors , for that they were of a 
former Jury upon the ſame queſtion, and: this was agreed to be a 
principall cauſe of challenge, but the Court would not allow.of that 
without ſhewing the Record , but allowed that to be a cauſe of 
challenge for favour, and for that they were tryed by. their Com- 
panions , being ſworn to ſpeak the Truth, and they. were found to 
be indifferent', and for Seifin for the Demandant in the A/i/e, ir 
was shewed thart diverſe Fees were due to the ſayd- Office, as ſeven 
pound for every day that he attended upon the Kings- perſon, and 
for rhe Dubbing of every Knight,and that diverſe of thoſe Fees were 
received ( and.this office being litigious.) were delivered to be detai- 
ned in Depofito, andto be delivered to him which was Officer, and 
the plaintiff brought an AQion by the name of Cheſter as Officerand 
recovered choſe Fees, and this was reſolved good Seiiin, and alſo 
that Seiſin after the grant of the Office , and before the inveſting « 

ene 
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the Patentee by the Marshalf was good , for the Inveſting was but 
a ceremony, it was alſo reſolved that. where an office extends to 
al) the parts of England, and that here an eAfi/e doth not lie in 
any County , though that the diſſeſin were made in one County, 
but the eſe be brough for the profit of the office in one County 
and not for the office it ſelfe, 43.” £4. 3. Feotiments and Deeds -- 
That by Grant of che profits of a Mill and Livery, the Mill it ſelfe 
paſſes, ſo that taking of che profits is diſſeſin of the office, alſo 
it was objected that the Demandant was no officer, for though 
that he hatha Patent of it, yet he was not Inveſted nor Inſtalled 
inthe office, which appeares co the Marshall, and for that he was 
no Officer , and ſo hath no cauſe to have Action: And that this 
is an ofhce which 1s incident and annexed to the office 0: Earle Mar- 
Shall, and though that he be nor Earle Marshill, yet there are 
Commiſſioners have his power and authority , and for that the In- 
veſting and Inſtalmenc of che Plaintiff in the ſaid office appeares 
ro the ſaid Commiſſioners ; but it was reſolved cleerely-by all the 
Juſtices , that the Demandant was Officer by the Kings Grant , 
without any. Inſtallacion or Inveſting, and that this without that, 
ali che Fees and Profits of the office appertayningto him , and that 
the Inveſting and Inſtaljarion., was but a ceremony, inthe ſame- 
manner asf the King hath a Dozxative , and gives that to another, 
the Donee ſhall be in aQuall poſſeſſion by the gift, without any In- 
duction or other ceremony : But admittiag that the office were- 
annexed to the. oftice of Earle Marſhall, then it wasagreed thac 
the Commiſſioners cannot give it, as the cheife Juſtice of the: 
Common Fench: hath divers offices appertaining to his place, and 
he. may diſpoſe of them ; Burt if he die, rhe King in time of va- 
cancy, nor the moſt ancient Judges cannor give or diſpoſe ofany: 
of them being void, as it appeares by Serrogates Cale, Eliz. 
Dyer : And ſo the cheife Juſtice is made, and allwaies hath been 
made by Patent, and ſo arethe other Juſtices , and for that they: 
cannot. be- made: by Commiffioners, and to the cheife Juſtice of 
England , hath all times been made by Writ , an{ for that can-- 
not -be made by Patent, nor by. Commiſſion : And ſoin the caſe: 
at. the Birr, though chat the Commiſſioners have the power and: 
authority of the Earle Marshall , yet they are not Earie Marshall , 
it was alſo objected that the Fees were no: due to the Plaintiff, 
for that hedid not attend : But to that ic was anſwered and re- 
ſolved , that the Fees were dueto che office, and for that non: 
attendance ofthe office , was nv forfeycure of the F-es : And upon- 
theſe reſolutions the Recognitors found for the Demandant, ac 
cording to the direRion of the Court. 


2 Trinity 


269 


270 


Errour in 4 
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The Towne of Batwicke, Part TT, 


Triaity 7, Jacobi ,; 1609. Tn the Kines Bench, 
Godlall. 


ODSALL andhis Wife : The Proclamations of the Fyne 
were weiland duly entre in the Originall remaining with the 
Chirographer : But inthe Tra»/cript with the Cxilos brevinm was 
error, and it ſeemeth» that this notwithftanding the Fyne was 
£00d, bur the Tranſcript was amended. RTE” 


Trinity 7. Jacobi, 16cg. in the Kings Bench 
The Town of Barwicke, 


THE King which now 1s, by his Letters Patents, Incorpora- 
ted the Mayor, Baylitls , and Burgeffes of Barwicke, and gran- 
ted to them the execution of the Returne of all Writs : And atter 
a Writ .of Extend facias was direRted tothem', and they made no 
returne of that , and upon this was the queſtion, if that $hall be 
executed by them , or by the Sheriff of Northumberland: And it 
ſeemed to MA:cholls Serjeant , that argued for the Plaintiff in the 
extent that deſired execution and the returne of that, that «they 
ought to make execution and returne, for it ſeemesro him that this 
was English, and that this appeares by the AR of Patliament, by 
which the Incorporation was confirmed , and ſo it appeares alſo by 
the Letters Patents of the-King, by which the Incorporation is 
made, for if it were not English, neither the Lerters 'Patents nor 
the AR of Parliament are ſuthcient co make Incorporation . of. that, 
and alſo they certified Burgefles to the Parliament of Zxpland: 
And the Kings Bench ſent Habeas Corpas to it, aud: for the not 
returne ot that inflicted a Fyne upon the Corporation : See 21. 
Ed. 3.49, and 1. Ed. 4, 10, But Hatton Serjeant: ſeemed to'the 
contrary., and that they ought not co make execution, for he ſaid 
it isa part-of Scor/and, and not part of England, and it was con- 
quered from that, and it was a Sherifwicke , and hath the ſame 
priviledges of ancient times, which they now have by their new 
Grant': See 24 Ed. 1. and 2. Ed. 2. Obligation, &c. That ,one 
Obligation dated there shall not be tryed in England, and alſo that 
it is not within the County of Northumberland, nor part of it, nor 
the Sheriff of \srthxmberland cannot meddle in it, ſee 2, H. 7. 
21.26. H.6. 23. andit is adjourned, 


It ſeemesthat 7aceb and James are all one name, for acobus is- 
| Latine 


ES 


PartTIT. Robinſons Caſe, y 
Latine for them both , but #a/meſley conceived thatif he be Chriſt- 


ened 7acob, otherwiſe it is, as if one be Chriſtened 7acob, andan- 


ether James , then they are-noc one ſelfe ſame name, 


Note that Coke cheife Juſtices ſaid, that if Commiſſioners by fosce 
of Dedimus peteſtatem-, take a Fine of an Infant; that they are Fy- 
nable and'ranſomable to the value of their Lands, and that this 
$hall be ſued in the Star- chamber, 


Trinity 7: Jacobi, 1609 Tz the Common Fench. 
Robinſon. 


Obinſons Caſe: A man deviſes Lands to his Wife for life , 

che remainder to his Son, and if his Son dies without IJue , 
not having a Son, that then it should remaine over, and it ſeem- 
Fi thac this it a. good Eſtate tayl, and'it was adjudged accor- 
- ingly, - I 


If a man makes a Leaſe for three yeares, orſuch a {mall Tearme, 
to his Son or Servant to try an Eje#:one Firme., or if it be made to 
another Interior by a; Supector, which cannot countenance the Suit ,' 
it shallnot be intended Maintenance, norbuying of Tytles, which 
Shall be punished. 


Tr:nity 7 Jacobi 1609, In the Common Berch. 


. T-O:e, an Attorney-of the: Common Bench was cited: before the 
L VN High Commiſlion and committed to the Fleet, for that he wonld 
not ſwear upon Articles by the Commiſſioners miniſtred , and Habe- 
as Corpus was awarded todeliver him,and a Prohibition tothe, Court 
of high Commiſſion , ſee-1. and 2: Eliz. Scropgo caſe 175 b. Dyer, 
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Fine, 


Infant, 


Tayle. 


Maintenance, 


Haheas Corpus, 


Prohibition, 


and.there in arpery Hynds:icaſe,who x8 Elie. Nolaitynrare coramn 


2u Hiciarys Eecleſraſticis ſuper articulos prouſura, and Leyescaſe 9. 
and 10: E/iz.ichaelmas Rot.1596.and it is written inthe Book of 


the Lord Dyergut not printed, the caſe was , Ley being an Attor- - - 


ney of the Common Bench was committed to the Fleet, by the B'- 
{hop of London and two others 'of the hiph Commiſſioners Ecclefia« 


ſticall , for that that he was preſent at a Maſle, and he refuſed to be - 
examined upon his oath upon Articles adminiſtred by the high Come - 


miſfioners, ſee alſo 5 £dw. 4. Keyſers caſe upon the ſtatute of 2 H. 

4*hapt. Which gives authority to the Arch-Bifhop ro 1mpriſon, 

&c. And ſee the Repiſter fo/, 36. b. The form of an Attachment a- 

'Satnſt the Biſhop, whichcited. Aliqgzos Laicos, ad alignas copnitiones 
faciendas , 
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Treſpafie for 
Slander. 


Party Fury of 


Eſicourt againſt Harrington. PartTI. 


faciendas , vel ſacramentum preſtandos niſi in caſibus matrionalibus &- 
Teſtimentarys, &c. But it was urged that the Judges of the Com-* 
mon Law , ſhall not have the expoſition:of the tatute of 1, Eliz. 
becauſe it was an Eccleſiaſtical Law , but it was reſolved by «all the 
Juſtices , that-it belongeth co the Fudges of the Common Law-to 
expound this , forthe Stattte was'temporallmeerly , and with-this 
4 Ed. 4 37.6. c. uponthe Starute of 5 H.5. chapt. Which pro-... 
vides, 20d libellus ſit deliberatus parti in caſn , ubi per legem deli- 
berandus eſt, & hoc ſine difficaltate , And though that this Ad be 
meer ſpirituall, yetthe Expoſition-of that lyes open to the. common 
Law. ; 


Micutaelmas 7. Jacobi 1609, 1: the Common Tench. 
Eſtcourt azd Harrington 


Treſpaſs upon the Cafe betweeri George Eſtconrt Plaintiff, and 

Sir Fames Harrington Knight Defendant, for that, that the De- 
fendant ſayd that the Plainuff was a forſworn an perjured man, 
which the Defendanc juſtified , for that thar'the Plaintiff exhibited 
and Engliſh Bill ; inthe Marches of Wales , before the Preſident and 
Councell there, and'in che ſame ſuit made' an Afﬀdavir, *upon 


_ which an Injunction was granted for the poſſeſſion of Land'in que- 


ſtion berween them , for the ſayd Plaintiff, and that the ſayd-Afida- 
vit was falſe , and the Plaintiff hach committed” perjury in chat , 
and this was allowed good Juſtification ; the Jury was of the Coun- 
ties of Gloceſter and Salop, and the words of the Diſtringas were 


£90 Counties, ordinary cill cowards the end:, and that was Ad faciendam queniiam 


Afiion upon the 
Caſe for Slan-; 
der. 


Faratum ſimul cum als Juratoribus comitatus noſtri Salop , and this 


was the Diſtringas direQed to the Sheritt of Glaceſter , and ſo My- 
tatis mutandiy inthe Diſtringas direed'to the Sheriff of Salop; and 
note that the Jurors were ſworn one of one {County 'and another of 
wot County, Alternis vicibus, and:24. were returned of every 
ounty. | ENS {1020 


Michaelmas 7. Jacobi 1609. 1 the Commun Fench, . © 
| Simpſon and Waters, 468 


NY mpſonagainſt Waters inan Action of Treſpaſſe upon the caſe for 
ladder ,..thatis-, thou art drunk, and I never held up my hand 
at the Barr, as thou haſt ddne, and agreed that an Action doth 
not lye for theſe Words,for peradventure he intended. buttery Barr, 
And by Feſter Juſtice, if he had ſayd: for Felony, that the Ain 

| ot 


Part IT. Hare againſtSavill, 


doth not lye, for many honeſt men are arrained, but if he ſaith he was 
detected Action doth not lye , but if he ſaith he was 'conviced for 
Perjury Action lyeth as ſeemed to him. / 

In Treſpaſs the Originall- bore Tefte 3. Tannary 6. Jacobs Ind in 
the Count the Treſpals is ſuppoſed 20 [annary 6. [/acobs, which is af- 
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EyYour. 


ter the Teſte of the Originall ; and agreed- that this ſhall not be ai-_ 


ded by the Statwre of Jeofailes, but if it were originall otherwiſe it 
1s, gh : 


Michaelmas 7, Jacobi 1609, Tz the Common Bench, 
Hare and Savill, 


N Covenant by fobn Hare and Hugh Hare againſt fohn Savill, 
| bY Plaintiffs made a Leaſe for years to the Defendant, rendring 
Rent at'xwo Feaſts, or within ten dayes after every of thoſe, at 
che;7Temple.Charch, and the Defendant covenanted to pay the Rent 
according to the reſervation, and for the non payment theſe Plaintiffs 
brought an Aion of Covenant, to which the Defeudant pleadslevi- 
ed by diſtreſs , and uponthis the Plaintiffs demurred , and adjudg- 
ed with the Plaintiffs accordingly, for that the Defendant for his 
Plea, hath confeſſed that it was not payd according to the reſerva- 


tion , for the. Plaincitis cannot diſtrain ;-if it'were not behind afrer 


the day , and it was agreed , that where a Rent is reſerved to be 
payd at ſuch a Feaſt or within twenty dayes, that the Leſſee in this 
caſe ſhall have EleRion if he will pay that at the Feaſt; or at the 
end of twenty dayes, for heis the firſt Actor, and the Leffor can- 
not diſtrain nor have'aQtion of Debt, till the twenty dayes be paſt , 
and it was agreed , that the Covenant ſhall not alter the nature of 
the Rent , but that nothingbehind, or payment at the day, were 
- good Pleas, | 

Defendant in Debt pleads to the Law , and was ready at the Barr 
to wage his Law; and'it was reſolved by the Judges upon conference 
with the Prothonotories that it might be continued , but the Court 
would adviſe. 


N Action upon the Caſe npon «4ſnmp/;r, the Plaintiff counts , 

that diverſe Goods were delivered to him in pawn, and that in con» 
fideration that he ſhould deliver them to the Defendant, the Defen- 
dant aſſumed and promiſed to pay to him the Debt for which the 
Goods were pawned, and it wasobjeRted that the Connt was not 
good, for that it doth not contain the certainty of the Goods which 
were pawned; and delivered tothe Defendant, but to that this diffe- 
rence was agreed, that when Goods are to be reeovered and Dam- 


Nn mages 


Covenant for - 
Revt, 


Continuances 


A Ml HH WIL vo 
Conldgration, 


"j6i% gue” i p 


Buckner againſt $amryer, Part TIT, 


- mages forthers ; and are in.demand , the certainty of the goods . 


Debt againſt 
Executors.. 


Erroutr., 
We. fa. & hab. 
Carpus.. 


ought 0 appeare 16 particuler ,as if a man pleades\, that he was 
never Executor, nor adminiftredas Executor, it is a good Plea, 
fortbe Plaintiffchat he adminiſtred Diverſs bone in ſuch a place, 
fo if he plead that he: hath Diverſa bova natabiliain other Dio. 


.Ceſle; it is good is both cafesmithour, ſhewing what goods in cer- 


taine., fee ir. H,7., 29. Ed 3. Allo t was objected that the con- 
fideration was not ſufficient, and then it ſhall be Vadum paitan 
ex q#0 non oritur attio, forthe Plaintiff bath not any Intereſt in the 
Goods, and they were delivered him rokeep, and not to deli- 
ver over, ſo that the delivery was vitious, and for that- it ſhall 
be no geod conſideration, and af this opinion was Feſfter Juſtice : 
But Coke , Wraburtoy, Danyell, and Walmeſley being abſent, ir 
ſeemes that the candition was good, as if a manin confideration 
that another will go tro Weſtminſter, or cure ſuch a poor man, or ma- 
ry a poore Virgin, aſſume to pay to him a ſum of money: And 
though this conſideration were not yaluable , yet it feemes good : 
And he 'that pawned hath a property in the goods, and may have 
them againe. 

In debt againſt three Executors,two of them are out lawed,and the 
third pleadsand Verdict againſt him, and 'it was reſolved that the 
Judgement shall be againſt all by the Sratxte of 9. Ea. 3. for the 
all are bu one Executor, and the Coſt shall be againſt' him whic 
pleades, if the others confeffe or ſuffer Judgement by default : 
And there _ be but one Judgement and not diverſe, ſee 17 E4.3. 
45. b. 11H. 6. 

Upon a YVenire Facias awarded, the Sheriff returnes but zx. and 
the Hahbeat Corpora was againft 2x. only , and this was alſo .return- 
ed , and upon that ten appeared, and upon this Tales was awat- 
ded , and triall had , and but ten of the principall Pannell ſworne - 
And this was Error , but if twelve of the principall Pannel} had ap= 
peared and ſerved, it ſeemes that ir shall nor beexror, for ſo it was 
reſolved in Graders caſe , where twenty three were returned , 
but twelve appeared and tryed the Hue, and this was reſolveq to 
be good and no error. 


_ 


Michaelmaſje 7, Ja:cobi , 1609. In the common Bench, 


Buckmer againſt Sawyer. 


A Man ſeiſed»of Land in Gelvelkind bath Iſſue three Daughters, 
, Athatis, eL. 3B. and C. deviſeth all his Land toe. intayl, the 
remainder of one halfe to B. intayl, the remainder of the other 
ha.fero C. in.tayl., and it Z.. died without Iſſue, the remainder of 

; her 


PartIT. Bayh againſt Clare, 


her Moyrieto C; and her Heiresandif {died wirhowt Toe, the re 

mainder of her Moytie to B.and her Heires, the Denſ6r dfes 4, xtd 
Z.dies : And thequeſtionwas, if C slttave # Zormmorih tettiain- 
der only , or feverali Formedons for this Land : And it feemed to 
allthe Juſtices, that one Formeden heth well for all, for that, 
that it was by one ſelfe ſatne corveiance, though that the Eſtate 
come by feverall- deaths, and this ARQtion was to be brought by the 
Heire of C. after che dearth of C. See the three and'four Phil. and 
AHMary Dyer. 1h 

Note « av after appearance of a Jury, and after that divers of 
them were ſworn, others were challenged; ſo that-it could not 
be taken by reaſon of default of Jurors : But a new. Diſtringas 
awarded, and atthe day:of the returne of that, theſe which were 
ſworn before appeared , and then were challenged : But no chal- 
lenge ſhall be allowed , for that, that they were ſworn before, 
if itbe not of after time to the firſt appearance. ' _ | 


Michaelmaſſe 7. Jacobi , 1609: Ire the Common Bench. Nas 
_ Baylie againſt Sir Henry Clare | 


AYLIE againſt Sir Henry (are, the Writ was of two 
arts, without ſaying in three parrs to. be divided : And it 


ſeemed to Nicholls Serjeant which moved this, that it was. not. 


poed, but error : Bur the opinion of the Conrt was that it. was 
pood : See 17. Ed. 3. 44. 19. Ed. 3, brelife 244. 17. Aſſie 
with this difference , that if there are but rhree parts and two are 
demanded, there it is good without ſaying in ehree partsto be 
devided , for when parts are *demanded it is iritended' all the 
parts but one , and that it is' only one which” remaines, ſe the 
Regiſter fo/. 16. 12. eAfiſe: And it was adjudgeTin the Kings 
Bench in che caſe of one Jordan , that demand of two parts where 


there are but three parts is good, ſee 39. H.6. Salford againſt. 


Hmrlſton in Formedon which demanded two parts where there is 
but three, and ſo of three patcs where there is but four, ir is good 
without ſaying, in threeor four parts, to be divided : But if a man 
grant his part , this ſhall be intended che halfe, for Appellatis 
partis dimidinm partis contenetar, and a Writ cf Coveranc ought 
ro be of ewoparts without ſaying in three parts to be divided , for 
ſo is the forme, and if inſuch caſein three parrs ro 'be divided be 
incerted , the Writ ſhull abate, ſee The/well in his digeſt of Writs, 
146. and by (%e ifa man bring Ejeftione Firme forten Acres , 
and by evidence it appearesthat he hath bur the halfe Ex vigore 
7uris it ſhall nor be good, but he = he would ſubmit his opinion , 

n2 co 
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Partition, 
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Dures.. 


Aion upon 
the caſe for 
ſlander. 


Prohibition. 


Payne againſt Mutton, Part IT, 


to the Judgement-of. ancient: Judges of the Law which have often 
time uſedthe- contrary. 1 © COST. 

Note that the Husband may ayoid his Deed, "that he hath Sea- 
led by the dureſſe of Impriſonment- of his Wife or Son : But not of 
his Seryant ,, and ſo Mayor and Commonalty may ayoid a Deed ſea- 
led by durefle of Imprifonment of the; Mayor , for it is Idemptity 


of. perſon, between the Husband/and the Wife : | See 21. Ed. 4. 


and 7. £4. 4;:A.man, may avoid Seilinfor payment of Rent by co 
erſion of diſtreſſe but not his Deed. | 


Michaelmaſſe-7, Jacobi, 1609. 1 the Common Bench. 
2 0:54 i Payn. and Mutton. 


F N an Aqtion upon the cafe by Payne againſt Mnttor , the Plain- 
tif counts that the Defendant called him Sorcerer and Inchantor.Þ: 
And agreed by alithe Juſtices that Action doth not lie, for Sor- 
cererand.Inchancor- are thoſe which deale with charmes ; or-turn- 
ing of Bookes, as Virgi/l ſaith, Carmivibus Circes ſocios mutavit uliſ- 
ſis , which is intended Charmes and Inchantments, and Conju- 
ration is Of (on: et nico, that is to compell the Divell to appeare, 
as_it ſeemes to.them againſt his will , buc-which is-that to which 
the Devill appeares voluntarily and that,isa, more; gieater offence 
then Sotcery..or Inchanrment,,; which was adjudged that Action 
<doth nor lie for calling a:man, Wucch, and ſaid that he bewitched 
his Weare that, he could not take any Fiſhes : Dedridge the Kings 
Serjeant, faith that an Action. lieth: for calling a woman, gouty 
pockye Whore, and. ſaid that the Pox had eaten the bottrome of 
"her Belly,out, and ſo_ir was adjudged that it lieth well for theſe 
"words, Set thee home to thy pakey, Wife the Pox hath eaten off 
"her. Nolſe :.. But, For. the Pox generally Aion .doth nor lie : But 
if be ſaith that be was laid, of the Pox,, then Aion well lieth ,for 
then it ſhall be intendeg the-great Pox. | 

Note that in Prohibition and Rep/eviz , the Defendant; may: have 
»iſt prins by. Proviſe without default of the Defendant , for be himy 
ſeife is re vere Defendant , and there are two AGors , that. is the 
Plaintiff, and Defendant : But the Court appointed that Preſidents 
Should be ſearched , the. Plaintiff is not bound to. proſecute. Cs 
Effet in this Court , as he js in». the. Kings, Bench : And.it was 
agreed that the, mannyer of Pleading was agreement, as for Returno 
Hubexdo, tm the, Replevin and. Pro conſultatione habenda in the Pro- 
hibicjon,... | T | 


"3 


Michaelmalle 


ParrtEL” ©. Miller againſt Framcis. 


Michaelmas 7. Jacobi, 1609. 1 the Common Bench 


Miller and Francis. 


TLLERPlantiffinReplevin againſt Thomas Francis , the 
Meat was, Richard Francis was ſeiſed of Land held in Socage , 
and deviſeth that to Fohz his eldeſt Son for a hundred yeares, the 
Remainder to Thomas his ſecond Sonn for his life, and made his 
four other youngeſt Sonns his Executors, and after made a Feoff- 
ment tothe ſayd nfes, the Remainder ro the ſayd ohs his eldeſt 
Son in tayl; Proviſo that if che ſayd 704» diſturbed the Executors 
of taking his Goods in his Houſe,, that then the ſayd uſe and uſes li- 
mited to the ſayd fohn Francis and his Heires ſhall ceaſe , and after 
declared that his intent was, that in all other points his Will ſhould 
be in his force, and it was pleaded that 7obz did not ſuffer the fayd 
Executors to take the ſayd Goods in tlie ſayd Houſe, aud if his E- 
ſtate for years, or in Tayl , or Fee-ſimple ſhall ceaſe was the queſti- 
on, and it feemed to the Judges that the Condition ſhall not be 
FKdle; bur ſhall have hi operation, asit appears by Hill aud Granges 
caſe and the Lord Barkleyes Caſe in the Comment. and the Lord (he- 
meyes (aſe, Coke, Andirfeemsallo,, that it ſhallnot be referred 
to Eſtate in Fee.ſimple ,. forthen it ſhall be void ,” and it ſhal} not 

2 referred ro a Tearm,forit is limited ro an Eſtate limited to the ſaid 
Tohnand. his Heires, but it ſeemeth it ſhall be referred to an Eſtate 
ray] only, asit is 2 and 3, P. and Mary Dyer 127. 55. 11 H.7.6. 
Bue the caſe was adjudged upon one point in the Pleading, for it was 
not pleaded'that John Francis had notice of the Devifſe, ror that he 
had made any aQuall diſturbance, and peradventure he. entered-as 
Heir and had no notice of the Condition, and when the Executors 
cameto demand the GoodYih were belonging to the Heir, and 
annexed to the Houſe, and he ſayd that it doth nor appear to then 
to prove.that anexpreſs notice was given in this caſe, the Books of 
43 Aſſiſe where a man was attaint and afrer was reſtored by Parlia» 
ment , and 4 Writ being direRed to the Eſceator, the Efcheator re- 
turns, that he was diſturbed ,* and upon Scire #facias the diſturber 
pleads, that he had no notice of the fayd aR of reſtitution , and- 
for this he was excuſed .of Diſturbance : And ſee 35.. H, 6. Barr , 
I 62%". | 
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4 Adjournment 
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Infant levies 
Fine brirgs 
Errour 


IPaggomer againſt Fiſh Part IT, 


Michaclmas 7. Jacobi, 1609. I» the Commes Zcnch. 
Waggoner againſt F iſh, 


AGGO MN EK, brought a Writ of Priviledge , ſuppoſing 
y y chat he had a ſuic depending here in the Common Bench , 
which was direRted to the Maior apid Sheriffs of Loxdos, and upon 
the return it appears , that 4. Tafobs an AR of Common Councell 
was made that none ſhould be ret@ylerof any Goods within the ſame 
City , upona certain pain, and that the Chamberlain of the ſaid 
City for the time being , may ſue for the ſaid penalty to the. uſe of 
the layd City , at any of the Courts withinthe aid City , and thac 
the Defendant hath retailed Candles, and held a ſhop wichin the 
fayd City being a ſtranger, and againſt the ſayd AR, and for the 
fayd penalty , the Chamberlain hath brought an ARion of Debt 
within the ſayd City, according to the ſayd At of Common Coun. 
cell, and upon the return it appeares, that by their Cuſtome the 
Maior and Aldermen with the Aſſent of the Commoners of the ſaid 
City., may make By-Laws for the Governmeat of the ſayd City,and 
that the ſayd cuſtome , and all other their Cuſtomes, were cozfir- 
med by AQ of Parliament, and upon this it ſeems, that though 
there be not remedy given, for this penalty in another place then in 
London, that yet if it be againſt Law he ſhall not be remanded, and 
if a Corporation hath power to make By-Laws,that ſhall bei ntended 
for che Government of their ancient Cuſtomes only , and not to 
make new Lawes , ſee2 Ea. 3 Tohn De Brittens Caſe, but it 
ſeeras if this By-Law be for the Benefit of the Common-Wealth, that 
it ſhall be good, otherwiſe not, and it was Adjourned , ſee H/la- 
x7 next inſuing, for then it was adjudged, that he, ſhall not be 
remanded, ſce afterward CMHichaelmas 7. 1acobi, It was adjudg- 


ed. 


Ote that this Tearme was adjourned untill the Moneth of 24;- 

chaclmas by reaſon of the Plague, and upon the adjournment 
this inſued , and was moved by Telvertox.and Crook at the Bar, and 
the Caſe was this. : 


Michaelmas 7. Iacobi, 1609. Tz the Common Bench. 


Ones being an Infant levies a Fine, and in Trinity Tearm laſt paſt 
Peru his writ of Errour in the Kings Bench, and aſſigned for 
Errour , that at thetime of the Fine levied was, and yet is within 
age, and prayed that he be inipected, and inſomuch that he had 

> ,NOTE 


PartTT. Rivet againſs Downe. 


not his proofs there, he was not inſpected but Dies datrr eff n/qn7 
Oftabis Michaelis Proximas, at which time came the faid Poynes 
the day which was wont to be the day of the Efſoyn, and prayed 
Juſtice {rooke ( which was there to adjourn the Tearm ) toinſpet 
him; andto take his proofs, who did inſpeR him accordingly, De 
bene eſſe, and now before the Monerth of CMichaelmas the Infant 
came of fullage, ard if this inſpeRion were well taken, and what 
authority the Judge had npon:tharc day to adjourn, was the queſti- 


ON. 
And Flemming cheife Juſtice ſayd , that the day of Eſſoynis a" 


day inTearm, and chat the Court was full though there was but one 
Judge, and if the inſpection had been the day of the Effoyn, and 
before the fourth of the Poſt, he had come of full age, this ſhall be 
very good , but the doubt roſe as the caſe is, if upon the day of Ad- 
journment the Judge had power to do any thing bur ro adjourn the 
Tearm, and for that it was appointed to be azgned , and for the Ar- 


oument of that , 2=ere of my Author Laxe. 
Michaelmas 7, Iacob1 1609 Tz the Common: Bench, 
Rivet Plamtiff, Downe Defendant. 


N an action upon the caſeupou an Aſſuwmpſit,the caſe appears to be 
chis, Copy-holder makes a leaſe for a year according to the cuſtome 


of the Mannor the Lord diſtrains che Farmer of the Copy-holder for 
his Rent , and the Copy-holder having notice of that , comes to the 
Lord , and aſſumes that inconfideration, that the Lord ſhould relin- 
quiſh bis Suit againſt his Farmer, touching the fame diſtreſs he 
would pay the Rent by fucha day , the Lord delivers the Diſtreſs, 
and for default of payment at the day, brings an Ation upon the 
caſe ,, and upon Now Afſwmpfic pleaded , Verdict paſſed for the 
Plaintif : And Berker Serjeanc came and moved in arreſt of Judg- 
ment. SE 

Firſt that a man cannot diftrayn a Copy-holder but he ought to 
ſeiſe, but #il3ams Jultice and others to the comrary,and by him if a 
man makes a Leaſe at will Rendring Renyg hemay diftrain for this- 
Rent, 9 H. 7. 3. The caſe of Reſcovus.. : 

Secondly , He moved that when the Lord diſtraines, that now 
the Tenant hachcauſe of Action, that is Replevin, and for that it 
cannot be ſayd Set am ſwam, and lo the conſideration failes, but all 
the-Court againſt that , and that this wasa good conſideration, and 
by Flemming cheife Juſtice, Diſtreſs is an Action in it ſelf, becauſe 
this is the cauſe of a Replevin,and when the Tenant brings his Reple- 
in and the Lord avowes, now is the Lord an Ador, ando it is /eZa 


ſua, 
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280 Chamberlaine againſt Goldſmith, Part 1I, 


[#4; and by him /e#4 is not only an'ARonhanging, but that which 
is cauſe of an Action, And. Judgement was given for the Plaintiff, 


Aion upon the Michaelmaſſe 7. Jacobi , 1609. Tn the common Bench, 


Caſe, . 
Flemming and Jales. 
ag upoythe A CTIONE upon the Caſe. for theſe words: Thou haſt 
ales 


ſtolen my Goods, and I will have thy neck, and maintain- | 
able. | 


Michaelmaſſe 7. Jacobi 1609, In the Common Fench. 
Ayres Caſe, 


CTION uponthe Caſe for theſe words; Ayer isan ar- 
rant Theife,, and hath ſtolen divers Apple Tres out of 7. SF. 
Garden, and the Action well maintainab'e, otherwiſe if he had 
ſaid , for he hath ſtolen, &c. for then it should not be Fellony 
to ſteale Trees, and the word (* For ) shewes the reaſon why he 
called him Theife , but the word (And )) not. 


= 


Michae!maſje 7. Jacobi, 1609. Tm the Common Bench. 


Bryan Chamberlaines Caſe againſt Goldſmith. 


Deb for Obli- N Debt upon an Obligation , in which the under Sheriff was 
vera bound to the Sheriff, for the performing of diverſe Covenants 
dion contained in an Indenture made between them for the exerciſing 
of the ſaid Office, and the Plaintiff aſſigned breach of Cevenant , 

by which the under Sheriff hath Covenanted , that he would not 

Exccute any proceſle of execution withont ſpeciall warrant and 

aſſent of the Sheriff himſelfe : And the ſole queſtion was, if this 

| Covenant be a good and lawfull Covenant or not, and*it was ar- 

"SITS gued by Hatton Serjeant for the Defendant, that counted that 
Po the Sheriff is a publick Officer , and may execute the office by him- 
ſelfe, yet when he hath made an under Sheritt, he. hach abſolute 

authority alſo, and it is not like to private authority , but it 

1s asifa man make an Executor, provided that he shall not admi- 

niſter, his debts above the value of forty pound : And as if an Ob- 

ligation with Condition, that if an Obligor ſhall keep the Obli- 

gee without damages for four Beetes taken in Withernam, that 

the Obligation ſhall be voi, oras if a man takes an Obligation 

ofhis Prentiſe, with Condition that he shal nor uſe his Trade within 


hve 


PartIT, Chamberlaine againſt Goldſmith, 


five yeares, Or within ten miles of .ſach..a, place ,-, or as 3 Steward 
takes an Obligation of another man with Condition that: heishall 
not ſue in other place but where he is Steward, or inthe Common 
Bench , this abridges the ſubje of his right , and that the- under 
Sheriff is a publick officer and mentioned 1n many Statetes, though 
he shall not bean Attorney the ſame yeare in which he is under 
Sheriff: And the Statzre of 23. H. 8. reſtraines the under. She- 
riff , that he ſhall not let any priſoners co Bayl, but in the ſame 
manner asis contained in the Starxte, and further he ſaid, that 
all Obligations which have Impoſſible conditions are good, and the 
Condition void , but if the Condition be againft Law , the Obli- 
gation and Condition alſo. is void :. And ſo-he concluded that the 
under Sheriff is a publick Officer, aud that his, office. cannot be 
apportioned, and that the Condition was performing of a Cove- 
nant which was againſt Law and void, and ſoby conſequence the 
Obligation void : And ſo praied Judgement for the Defendant: 
And for the Plaintiff is was argued by .Dearidge Serjeant of the 
King , that che Obligations good and not void : And he ſaid that 
there are two Officers to, al} the Courts of the King, which are 
eo execute all Writs, and thac theſe Omcers are Sheriff and Biſhop, 
aud the Law doth not take any notice' of under Sheriff, or, War- 
den of ſpirituallties, for the Sheriff himſelfe ſhall be amerced and 
not the under Sheriff, which is buthis ſubſtitute, and.it appeares 
by 3. H. 7.2. 6. That all Writs ſhall be direced.to the;Coroner., 
and by him ought to be'executed, and 10. H. 4.42. The She- 
riff was merced for an Arreſt made by a Bayliff of a franchiſe, and 
and though that the Warden of wei/minſter Hall is an Officer to 
the Kings Courts to ſome purpoſe, yer no Writ ſhall be directed to 
him, as1t appeares by '$_ E4. 4. 6. Allo he agreed thatthe power of 
the Sheriffis double, thar is Miniſteriall and Juditiall, and ſome 
times he executes both rogerher, as in Rediſſei/sz, tor of that he 
is Judge and alſo is Misiſter-ro the Court of the King , and yet he 
is but one man, for the Law doth not take any notice of under 
| Sheriff, nor intends , that he ſhall ſupply any, of cheſe Offices, for 
the under, Sheriff 1s but.ſervang, co the +Sheri;T, and to execute his 
Miniſteriall power only , and if it be fo;,, be may limit his Autho- 
rity at his pleaſure : And if the Sheriff make a falſe returne , or 0- 
therwiſe retard, or make an uncertain returne, he himſelfe ſhall 
be puniibed by Afton, for the Law requires, knowledge and in- 
re!ligence of the Sheriff, and the ancient Statutes made inthe'olf 
time, make mention of Sergeants at Mace, andyert;they make.not 
any mention of under Sheriff, which is but ſervant. | 

And he agreed that an Obligation taken with Condition ,againſt 


Law is void, but he faid that this is not againſt Law , for the under 
O o Sheriff 


231 


Doaridge. 


" Chamnberlsine againſt Goldſmith. Part 11, 


Sheriff is-a perſon: 6f whont! the Court doth not take any notice, 
- for he is but ſervant of rhe Sheriff, and for this caſe , and remove- 
able at his pleaſtre, and he may exerciſe his office by himſelfe when 
| he pleaſes, and alſo he argued that the authority which may be to- 
tally countermanded, may be countermanded in part, and that the 
under Sheriff' hath Derivata poreftar, que ſemper talis eft qualis 
committitur : And by 35+ 'H.6. A man may make two Executors , 
one for his Goods in Middleſex , and the other to adminiſter the. 
Goods in Londen , and this is good between them : But not againſt 
© a ſtranger, for he ought to ſue them both , and he $hall not be 
prejudiced by that, and fo 32, H, $. Brook Executor, 155. Aman: 
made two Executors Provi/othat one should not adminiſter in the 
life of the other, and 36, H. 8, 61. Feoffment and Letter of At- 
torney to make Livery to three or to any ofthem, Livery cannot be 
madeto two, and alſo he ſaid that there is no difference between 
power derived from a private pe:ſon, and power derived from the 
publick, when this power comes- ro execution : And admitting 
that the Sheriff may fimit' rhe'aurhority bf his under Sheriff for a 
time, aSit ſeemes that he may , then of this. it followes, that he 
may allwaies abridge and apporrtion his authority : And he agreed 
that when an under Sheriff is made,diverſe S:atztes have been made 
to punish him if he offend : But the Sheriff is cor compellable to 
make under Sheriff : Andas to the Obligation, that. if an execu- 
tion be delivered to the under Sheriff, againft one which is in his 
preſence, that he ought to execute it, he ſaichthat the Law is not 
ſo, for the party ought to deliver the execution to the Sheriff him- 
 felfe, for it doth not appeare that he hath an under Sheriff: if 
he have received a Writ of diſcharge or not: And alſo the Office 
of the Sheriffis of charge to the King and 'to;.the Common Wealth , 
and the execution of Writs may be prezudicall and penallto the 
Sheriff himfelfe-: And for that he may well provide , that he $hall 
have notice of 'every execution. which are moſt Penall: And alſo 
inall the Indenture now made, he, doth not conſtitute him to be 
his under Sheriff, but only for to execute the Office, and for 
theſe reaſons he ſeemed' the Obligation is good , and demands 
Judgementfor the Plaintiff : Bar ir ſeemesto all the Courr, that 
the Covenant is void , and ſo by conſequence the Obligation, as . 
ro the performance of that void , but good to the performance of 
all other Covenants : And Coke cheif Juſtice ſaid, that the She-. 
riff at the Common Law. was eligible as the Coronoris,and then by 
the death.of the 'King his Office- was not determined, and-alſo it 
is an intire- Office, and though the King may countermand his 
Grant of that, intirely, yet he cannot that countermand by par- 
cells, and alſo that the under Sheriff hath. Office which is intire, 


and . 


Conrt;. 


Part IT: Chamberlain againſt Goldſwith, 


and cannot be granted by parcells, and this Covenant will be a 
meanes to nouriſh bribery and extortion, forthe Sheriff himſelfe 
ſhall have all the benefit, and the under Sheriff all the payn, 
for he is viſible , the under Sheriff and all the SubjeQs of the King 
will repairete him , and the private contracts between the Sheriff 
and him are invifible, of which none can have knowledge but 
themſelves. | | 
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And Warbarton fayd; that in debt upon eſcape), &s. are againſt . 


the Sheriff of Notingham, he pleaded Nihil debet, and gives in evi- 
dence , that the Bayliff which made the' Arreſt, was made upon 
condition, that he ſhould not meddle with fuch' executions , 
withour ſpeciall warrant of the Sheriff himſelfe, and his conſent, 
( bur it was reſolved (this notwithſtanding) that the Sheriff ſhall 
be charged in: and' in che principall caſe, Judgement was givenac- 
cordingly, that is, that the Covenant is void 

Note that the Sheriff of the County of Barkes, was commited to 
the Fleete, for taking twenty ſhillings for making of a warrant 
upon a penerall Capias wtlagatum, for all the Juſtices were of opi- 
nion , that the Sherifſhall not take any Fees for taking ofa wat- 
rant or execation of that Writ, bur only twenty ſhillings and foure 
pence, the which is given by the Statwteof 23. H. 6. for it is 
at the Suir of the King : But upon Capias ntlagat um nnde convittas 
eſt, which is after Judgement, it ſeemes it is otherwiſe. 

A man gramts a Rent to one for his life, and halfe a yeare after to 
be paid at the Feaſts of the Anunciation of our Lady , and Michaell 
the eArchangell by equall portions, and Covenants with the Gran- 


tee , for the payment of that accordingly ; the Grantee dies 2. Fe- 


bruary, and-for twenty pound which was a moyity of the Rent, and 
to be payd at the anunciation after, the Executors of the Grantee 
brings an Action of Covenant, andit ſeems it is well maintainable, 
And Coke cheife Juſtice ſayd, That ifa man grants Rent for ano- 
thers life, the* Remainder to the Executors of the Grantee, and 
Covenant topay the Rent during the Tearm aforeſayd, this is govd 
Colletive , and (hall ſerve for both the Eſtates, and if the Grantee 
ofthe Rent , grant to the Tenant of the Land the Rent, and that 
he ſhould diſtrain for the ſayd Rent, this-ſhall not be intended the 
ſame rent which is extinA, but ſo much in quantity,and agreed that 
when a Rent isgranted, andby the ſame Deed the Grantor cove- 
nants to pay that, the Grantee may have annuity or Writ of Co- 
venant at his EleRion, 


| O o 2 Michaelmaſſe 


Sheriff commits 
ted tothe 
Fleet, 


Grant of & 
Rext, 


284 


Waggoner againſt} Fiſh, > PartII, 


qs 


ſ 6 '1 EY Re "P ».; + Fs 1 Et; . _= Po (> - SY B% s ol : 
: F;-2> '}T as * ? 3 4 p 3 ERSEEEF 4 4 Gn % (_ 4 P : f « | 
|  Michaelmas7,'Jacobr, 1610. 'Tu:the Common Fench. 
? # F- k 2 pd _— {! © 8 A; :4 LETS . , : 


GS Waggoner ugainſt/Fiſh!; - Chamberlain of London. 
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Priviledge of YAJAES Waggoner was arteſted ii Londen ,: upon 2 Plaint ente- 


London, 


Harvis. 


Huttos, 


red inthe:Coprt of the Maiorin Debt, at the'ſuit of Cornelis Fiſh 
Chamberlain of the ſayd City, - andthe Defendant brought a Writ 
of Priviledge ;; returnable here inthe Common Pleas, aud upon the 
return it appears,that inthe City of Londen there.is a.cuſtome, that 
no forrainer ſhal keep any ſhop nor uſe any Trade-in Loxdox;ant alſo 
there,is angther.-Cuſtowe,rthat che-Maior, Aldermen, and Common- 
alty (if any cuſtome be defeQive) may.ſupply remidy for that, and if 
any new thing happen, chat they. may-provide apt remedy for that, 
ſo if it be congrae 05 bone fidei conſuetudo ration conſentie & pro com- 
muni atilitate- Regis ,, trvium-& omnium' aliorum” ibidens aſſeone 
tinm , and by Act of Parhament made 7/R, 2. All their cuſtomes 
were confirmed; and 8 £4. 3. The King by-his Letters Patents gran» 
ted that they;:might make By-Laws, and that theſe Letters Patents 
were alſo.confirmed by. At of Parliament, and for the uſage certified, 
that in 3 E4.4, and 17. H. 8. were feverall as of Common Coun- 
cell.,.* made for ;inhibicing. Forrayners. to hold-, any.open ſhop, 
or ſhops or Letrice, :and penalty impoſed for that, and that after, 
and ſhewed. the day. in certain was an Aq of,Common eounſell , 
made by the Mayor, Aldermen, and Commonalty.: And for 
that it. was enacted, that no Forrayner ſhould... vſe any Trade, 
Miſtery or occupation ,. within the faid City, nor keep any. Shop 
there, for, retayling ,. upon. payn of five pound, and gives power, 
to. the Chamberlain of Zoxdos for the: time being co. ſue for that 
by Action, &«c. 4n the Court of the Mayor , in which no Eſ- 
ſogn.nor.wager of Law ſhall be allowed , andthe ſaid penalty ſhall 
be the one. halfe to the uſe of the ſaid Chamberlain, and the 0- 
ther half ro the poor of. Saint Barthe/omewes Hoſpitall : - And. that 
the Defendant. held a ſhop and uſed: the Miſtery of making of can- 
dles the ſeventh day of Ofeber laſt, and for that the Plaintiff the 
ninth day, of the fame month chen next inſuing, levied the ſaid. 
plaint : .And upon this the Defendant was Arreſted, and this was 
the cauſe ofthe taking and detaining, &c. And upon argument 
at the Bar by Serjeant Harris the- younger for the Defendant, 
and H#tton for the Plaintiff, . and upon ſollemne arguments by all 
the Juſtices, Coke, Walmeſley , Warburton, Danyell , and Foſter , 
it was agreed : That the Defendant ſhall be delivered , and not re- 

manded 


PartTI. Waggoner againſt Fiſh, 


" manded : And the caſe was devided in to five parts,” - ' 
The firſt the cuſtome, oe aan od Los 
Secondly, the confirmation of that by Act of Parliament. 

Thirdly, the grant of the King, and the confirmation of that by 


A of Parliament. 
Fourthly, the uſage and making of AAs of common councell ac- 


cordingto this, Sn 
Fiftly, the AA of common councell upon which the Action is 


brought , and upon which the Defendant was Arreſted. | 

And to the fitſt, which is the cuſtome , it* was alſo faid, that this 
conſiſts upon three parts: | 

That is, firſt if any cuſtome be difficult. 

Seconldy, if it be defeQive. | 

Thirdly, if «/:qzid de novo emergit , The Mayor, Aldermen , 
and Commonalty : Poſſunt epponere remedium, and that there are 
foure incidents to that remedy. | 

Firſt it ought to be (ongrnnum Retione. 

Secondly, } one fidei conſonum, 

Thirdly, conſentaneum rations, ; 

Fourthly, Pro communi ntillitate regis , civinm & comodnm. a= 
liornm ibidem confluentizm : But all the queſtion was upon the 
remedy , for it was agreed that the cuſtome $hall be good : But 
it was doubted by Fefer and Danyel that there was no good re- 
turne , for it was but as recyted ; andit was not averred and po- 
fitively ſaid, that there was ſuch a cuſtome, and to prove that 
the caſe of 28 H.6. wascited, where in debt upon an Obligation , 
the Defendant demands Oyer, and upon the view faith , that it ap-- 
peares by the ſaid Obligation, that two others were joyntly bouud 
with him not named, Judgement of the Writ,” and 24. Ed. 4, 
Where it was pleaded , as it appeares by the Letters Patents of 
one King, andin 11, H. 4. in returne of a Sheriff: But Coke. 
anſwered and rook a difference between returne upon a Writ of 
priviledge, and upon which no Iſſue may be joyned, nor demurrer, 
and that it is but for an Informer of the Court, and other pleads : 
And for this it ſeemes to him , that it is good as to that, and he 
conceived that by the Grant of the King the cuſtome is deſtroied, 
for the King by his Grant cannot add nor diminiſh any thing of the 
cuſtome , no more then of Preſcription, and exceptance of Grant 
ſhail be extinguiſhment of one as well as of the other, as it ap- 
peares by 8. H. 4, 25. H. 7.5. 38H. 8. B., Preſcription, 7 R, 2. 


Buc to this the Lord Coke gave, mo aniwcr, and for that it ſeemes - 


they were, no Grants, but coufirmation rather of cuſtomes , and 
they further denied that the cuſtomes are confirmed by the Sta» 


ruteof 7. R, 2, for this is only for the confirmation of Magna (har- 


ta, 


285 


286 


Waggoner againſt Fiſh, PartTF. 


-44, and of all former Statutes, and of Charta de Forefta, and the li- 


liberties of the holy Church, and there is not any mention of the 
cuſtomes of Loxdor , but to this the Lord Cobe anſwered , that 
they oughe to credit their returne, and for that ir ſeemes , that 
it is a private AR, and they ought to adjudge of that as itis made, 
aS 7. H. 6.6. Andif it be falſe the party greived may have an AQi- 
on upon the caſe, ſo it was agreed that the cuſtome , that no for- 
rainer ſhall hold any ſhop, nor ſell in any $shop by retayl , and that 
they may make r (pray wh; for the ordering of their ancient cu- 
ſtomes , are good cuſtomes without any confirmation by AR of 
Parliament , or Grant of the King or otherwiſe: And if any thing 
happen De nove, that they can apponere remedium With the re- 
ſtrictions aforeſaid , for the Lord (kefaith that Londey is Antiqua 
civitas , and was of great fame and reckoning, amongſt the moſt 
ancient Cities, for it was faid by Anianus Marcellinus which 
wrote 1200. yeares palt, that Londex was then Opidum vetuſtum , 
and Cornelins T acitus in vita Neronis faith , that then there was 
under the Romans Government , there was here Negotiorum copia , 
& commercia maximorum celebris, and he well knew for he was 
here ſeven years, and married the Daughter of Agrico/a, who was 
ancient Gilda Mercatoria , and for that it was well governed and 
continued in good Order, for V4; noz et ords, ibs eft infirmium & 
ſempiternns Horror & confuſio, and Gilda is a Saxon word, and is the 
ſame for Fraternitas , and Northfolk and diverſe other places inthe 
Country the name continued , bur this is another ſence, for Gyld 
figniſies to pay , and for that it is fometime demanded if a man inha- 
bite in a place gildable or within Franchiſe, and the Place gildable 
is ſubje& ro ſcor and Lot , and all other charges, but the Franchiſes 
are places exempt , but no perſon which is of a Gyld or fraternity, 
may be exempted not by the Grant of the King nor otherwiſe, but 
ſhall be ſubje& to all the charges of the Gy\d , and Fraternity , and 
the King cannot make any man free of their Guyld when that 

-+ qo , for there are but three waies to make a man free of 
that, 

Firſt, by Birth which is the moſt eldeft. 

Secondly,by Service which is of merits. 

Thirdly , By redemption which is power which only remaines in 
the Maior, and the Court of Aldermen, in this caſein Loxdox , 
and ſuch Gyld can never have beginning but by Grant, but by pre- 
ſcription, ' as the cuſtome of Gavelkinde,. that a man may Teviſe 
his Lands, or that the Land ſhall Jiſcend to the youngeſt Son , and 
that the King cannot make , any ſtranger free of ſuch Gyld or Fra- 
ternity appears in Rotwlo patentium, 32 Ed. 3. Where the King by 
his Letrers patents granted to one Joby Fanichon , that he Nr” n 

; ran 


a 
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frank andefree'of theCiry of Loxdox,and that he ſhould keep an Apo- 


thecaries ſhop there , but the Patentee could not haye his Freedome 
by this grant, and for that the King wrote his Letters to the 
Maior and Aldermen, and requeſted them to make the ſayd Fanl- 
chon free of the __ City, and upon that it was done accordingly, 
but not upon the Grant, and ſo it was adjudged in Darcies caſe 44. 
Eliz.T rinity,that if the King grant to one the ſole making of Cards 
in £»g/and, and that none ſhall bring any Cards into Exg/and to be 
ſold buc the patentee, and it was adjudged that though none may 
may have Park or Warren, and ſuch other matters of Pleaſure with- 
out the Kings Grant , and though that playing with Cardes be but 


a matter of Pleaſure, yet the making of them is a matter of profit , 


and the bringing of them into E-g/and is a matter of Trade, and the 
inhibition of that is hinderance of Trade, and makes a Monopoly , 
that the Grant was voyd, .and 3 Ed. 3. 3. Tohn of Swdfords Caſe, 
where the Cafe was, a Free-holder levied a fold upon his Soyl, and 
Freehold of his own , and the Defendant ſpoyled it , and broke it , 
aed upon that the Plaintif brings a Writ of Treſpaſs ; the Defendant 
juſtifies that he was Lord of the Town, and there had been a uſage 
there,and had been of time out of memory,&c. That no man of the 
ſame Town ought to levy a fold without the agreement and leave of 
the Lord : And for that that the Plaintif had done it,the Defendant 
ulled it down as wel to him it was lawfull , and ir ſeems a good: cu- 
ſome, and with this agrees 5 E4.3. lohn de Hayes caſe,and 10 and 11- 
Eliz. Dyer 279-10. preſcription, by the Maior Sherif , and Citizens 
of Nork,; Goods forraine boughr and forrain ſold ſhall be forfeited, 
and that he may feiſe them it was adjuged a good preſcription , 
but the King by his Letters Patents , cannot give ſuch power to 
them. © 
And Coke was cleerly of opinion, that the caſe: was not within 
the Statute of 9 Ed. 3. chapt. 2. 25 Ed. 3.11 27 Ed. 3.11, And it 
was agreed by them all, that a Merchant or any other man may ſell 
Goods in groſle , as he may ſell a hundred tun of wine, or peices of 
Cloath , and one Tun of Wine to-one man, or a peice of Cloath 
to one man, and another to another man, till he hath ſold all, that 


this was not retailing , but they cannot fell by the yard or keep a - 


ſhop, but it was alſo agreed that ſore goods a man- might ſell as 
well in their Market, if h- do not keepa ſhop here without any of- 


Fence, and it was objeRted that this By-Law was not good, for thar ir. 
was for private good, and-alſothe penalty which was to be inflited. 


was £00 great. - 


For firſt the Maior, Aldermen, and Citizens , make the Law, the- 


ſuit for the penalty ought to be before the Mayor, and the Maior 


and Citizens ought to have part of the Penalty, ſo that the Mayor - 


ſhall 


207 


Wh > 
£1, I 


299 VLG LI name agataft re iffre PartII 4 
ſhall be Judg int his own cauſe, whieh alſo was one of the Reaſons 
of the Judgment in the Chamberlainof Loxdoxs caſe 5. Coke for that 
that the penalty was ſo ſmall, that is a penny for every cloth which 
ſpall be ſold in Blackwell ball, and this was for publick good, for here 
$hail be ſearch if it were good and merchantable, but ic was agreed 
by all, that every Town may make a By-Taw , which is pro bono 
publics, without any preſcription or cuſtome, and this $hall be 
good , and being made by the greater part hall bind the reſidue, 
bur if it be for private good , as for the ordering of the common 
or ſuch like , shall not be good to bind any man without his aſſenc , 
without ſpeciall cuſtome,according to the Judgements in the Cham-. 
berlaine of Londons Caſe , and Clarke: caſe 5. of Coke in his caſes of 
By-Lawes : But Coke is cleer that the remedy, that is , the By-Law 
was good andagreeing to the cuſtome inevery point, and that the 
penalty was fit and good, and for quantity and quality , and thar 
tothe quantity he agreed, that they could nor inflict confiſcati- | 
on of Goods nor Impriſonment, but may infli& pecuniary punish- 
ment , as it appeares by (arkes Caſe, and the Aftion 'may be 
brought for that , ſo that for the quality it was good : And ſo as 
to the quantity which was Securdum guantitatens dilifts , for he 
conceived it was a greater offence, to hold a private ſhop then pub- 
lick, for this is not in view nor ſubjeR to ſearch & reformation,as wel 
. as if it were publick,and for an oldA& of CommonCouncel,he which 


_ keeps a publick ſhop ſhall forfeit ten ſhillings , aud clan dcdlinquens 
puniet ar mags quam palam, & now the ounce of ſilver is increated in 
value, for it is Worth five ſhillings four pence, and then it was worth 
bat three ſhillings four pence,and ſo for quantity and quality Et co;;- 
grunum & ratione, cauſarnm : And it ſeems to him that it is not Bo- 
2a fide , that a Forrainer ſhould hold a private ſhop, bur Diſſentaxe- 
am, for London is a Market overt, every day in the Weeke , 
bue Sunday, as it appears by 11 A. 6.19. And in D«nſtable, the 
Prior brought an Actionagainſt a Butcher , for that that Danſtable 
was an ancient Town, and that this was a market overc two dayes in 
the Week , and the Defendant ſold fleſh in an inward roome, the 
Defendant pleads cuſtome to warrant that , and adjudged that it 

was not good, forthe uſage of Trade in ſuch Cornersis not, Bone 
fidei conſonant, and after he pleaded that hefſold the fleſh in an open 
ſhop inthe Market, and this was allowed to be a good Plea, and 
if it be ſo in D#xſtable, a fortiori,it ſhallbe ſo in Loxdoz, and for the 
ſame reaſon alſo it ſhall not be Rations Conſertanenrm , to hold ſuch 
inward ſhops, andalſo it is for Commnn: utilitate, that is, of the 
Citizens of the King, andof all others, that Forrainers ſhall not 
hold any ſhops in Loxdex, for it appears by the return thar Forrai- 
ne:s ſhall not be ſubjec to Scot and Lot in Lendor, and ſhall not be 
| Officers 
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Officers which are matters of great charge, ſo that if it ſhall be ſo 
they ſhould be preferred before Free men , -and without queſtion it 
is diſcomodious tor the Citizens , that any Forrainer ſhould uſe any 
Trade here, and it would be a diſtruction to Citizens , that a For- 
rainer ſhould not be ſubje& to their charges, and yet ſhould take 
denefit of the Trade within the Ciry. 

Secondly, And for the Benefit of others that ſtrangers should not 
be received co uſeany Trade within the City ,for this is the cauſe of 
Depopulation,depradation, and diſtruction in all other Townes and 
Burroughs in E»g/and, which is prejudice to all others, 

Thirdly,it is prejudiciallto the King , that ſuch a company of In- 
habitants should be reſident in Lo»don, which is Camera Regis , for 
this is the cauſe of Infection of .the Aire and iickneſle; ſo that the 
King and a!l the State is prejudiced by it, but the ſole doubr which 
was conceived by Coke , was for that that it doth not appear by the 
return, that the Defendant had uſed the Trade of Tallow Chand- 
lor nor ſold any Candles, but only that he kept a shop, and uſed the 
miſtery of making Candles , but if the return had been that he uſed 
the Trade of Tallow Chandlor , this.had been good , for that im- 
plies T antamount , forthat had been, that he had ſold, for Trade 


isin Tradendo, which is to deliver over, (and the Intent of the ac is. 


not that hee shall be punished for making of Candles, if bee 


do not ſell them, forthe fale is the wrong, and ſo the Servant of eve- 


ry Noble man or other which makes Candles or other thing for his 
Maſter,or for his own uſe, should be within the penalty of the AR, 


and with this agreed Foſter and Daniel,and for this cauſe only it was 


reſolved that he should be delivered and not remanded. 
Hillary 7, Jacobi, TI the Common Bench, 
Cholke againſt Peter. 


, » 

T H E Caſe was this , The Lord Rich being ſeiſed of the Chaſe of 
EL Hatfeild , granted and fold to Sir Thomas. Barrington Knight , 
and his Heires, all the Wood growing , and to grow -upon a part of 
that, and excepted the ſoyl , and further chat he might incloſe eve- 
ry ſixteen Acres of that, andthis to hold in ſeverall for the Prſerva- 
tion of the ipring, according to other Statutes of the Realm, and 
this Grant was confirmed by a private AR of Parliament , and that 
the Grantee might hold it in ſeverall without ſuit of the Kinzs -Offi- 
cers,with aſaving of the right of all ſtrangers, and a Commoner put 
in his Beaſts to take his common in one parcell of that which was in- 
cloſed, againſt whom the Grantee , brought an Action of Treſpaſs, 
and inthis the only queſtion was, if this Grantee of the-Trees, which 
3s | P p m had 
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had not any Intereſt in I , might incloſe againſt a Commo- 
ner by 'the Starute of 22, Ed. 4. chap, 7. wasthe queſtion, for 
ir was agreed, that if aman grant Trees growing and to grow, 
ro oneand his Heires, and except the Soy!, the Grantee hath 
Fee-ſimple in the Trecs, but hath nothing in the Soyl, according 
to the 14. H. 2. and 3. H.6. 45. Tves cafe, 5. Coke11. Soif a man 
makea feofiment of land except the W. ods, all woods are except 
by that, andif Woods becut , andafter grow againe in the ſame 
place, this is alſo excepted; But if woods after grow in another 
place this ſhall not be excepted, forit was no woodin Eſſe at the 
time of the feoiiſment, foifa man grantsto another"to dig Coles 
in his Soyl, thisis bur to take profit , and the Soyl doth nor paſſe, 
aSit isagreed in 14. Eliz. Dyer 245. And tt was ſaid by Hatton 
Serjeant that he had ſeen an £je#ioxe Firme brought upon a Leaſe 
of V/#ra terra : But it was agreed by (ke cheife Juſtice and Foſter, 
that the Statate of 22, Ed. 4. chap. 7. was repealed by the Statute 
of 35- H.8. for this is the negative, and for that is repeal of a 
former Statute, but if the laſt had been in the affirmative other- 
wiſe it ſhould be , andit was alfo agreed that this was not within 
the Statuteof 35. A. 8. for that appoints of what age the wood 
ſhaſl be when it ſhall be incloſed, and by this recompence is given 


' tothe Commoner ; but here it is not averred by pleading of whar 


ape this wood was which was incloſed , and for that it was ad- 
judged that the Aion is not maintainable againſt the Com- 


moner , ſee Paſthe 8. 7aceb; for another argument at the Bar, and 
alſo by the Judges. 


Hillary 7. Jacobi, 1609. In the Common Bench. 
Vivion agaizſt Wilde. | 


AM was beund in an Obligation to another with Condition , 
ro ſtand ro, abide, and performe the award of two Arbitra- 
tors, and before the award ;, by his writing the Qbligor. revok- 
ed the authoriry of one of the Arbitrators : And it was agreed by 
all, thar this Obligation is become fingle without Condition, and 


yet it was not pleaded that the Arbitrator had notice of the revo- 


cation before the award made : And yet for that it was pleaded , 
that Revecavit, it was agreed that thac implies notice , for with- 
out norice it 1s. no.reyocation: But it was agreed that if a man ſub- 


mit himſelfe to-the award of another, and after he revokes his 


authority : But before the Arbitrator had notice of that he makes 
the award, the award is good and ſhall be performed; ſo if a 
man make a Feotiment and Letter of Attorney to make Livery : 


And 
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And before Livery made he revokes the power of the Attorney : 
Bur before notice the Attorney makes fiery, abi is good, but 
if che Feoffor makes a Leaſe or feoffment ro another before the 
Livery made by the other, this is a Countermand: in Law, and 
ſhal) be good without notice, for Fortior eff diſpoſitio legis quam 
hominis : But where a man makes 3Ruall revocation of the autho- 
rity, and before notice the other executes his authority, and in 
pleading the other pleades; 2xod revecavit , the other party 
may reply, 20d non revocavit, and give inevidence that he hath no 
notice of that before the execution of his authority, and this is good, 
for without notice it is no revocation, where revocation is the 
a& of the party . The caſe is entred Trinity 7. 7acobi Rotmlo 26:9. 
V ivion againſt Wild. 


Hillary 7. Jacobi , 1609. Tnthe Common Bench. 
Smallman againſt Powys. 


Man made a Leaſe for life rendring Rent , and after the Leſ- 
Ac: by Indenture in conſideration of fifty pound , deviſeth and 


granteth the Reverfion , to have from the day of the date for 99. $a! 


yeares rendring a Rent alſo, which was lefle then the firſt Renc, 
and 'the Grantee of the reverfion deftraines for the' rent reſerved 
upon the Leaſe for life being behind : and the ſole queſtion in 
this caſe was, if the reverſion ſhall paſſe wichoue Atrornment , 
and it was ſaid, that in all caſes where a uſe may be raiſed by the 
Common Law , and that it shall be performed by order of Chan- 
cery, that in theſe caſes, the uſe $hall be executed by the Sra- 
tute of 27. H. 8. of uſes; and one caſe was cyted by Harris Serje- 
ant 14. and 15. Eliz. where the Brother was Tenant in tayl, the 
remainder to his Siſter in tayl, the Brother by Deed which was 
Indented in parchment , but made in the firſt perſon , and no men 
tion of Indenting in-the Deed, and the Deed was Inrolled with: 
three moneths, and after Livery and Seifin was made, and it w 
adjudged that the Deed enures as a Bargaine and. Sale, and tha, 
nothing paſſes by the feoffment , ſo that it-was no diſcontinuance , 
but that the Siſter might enter after the death of her Brother with- 
out Iſſue. | 

Coke cheife Juſtice ſaid, that it was a good Bargain and Sale , 
though that the words Bargain and Sell vere not inthe Deed, but 
he conceived if a Letter of -Attorney be incerted in the Deed, fo 
that it may appear that the intent ofthe parties is,that it should not 
enure asa Bargain and Sale, but as a feoffment, there it is other- 
wiſe, ſoifa mancovenants to ſtand ſeiſedto a vſe, if it bein con- 
- P p 3 {ideration 
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fideration'of money., and the Deed. -is inrolled : there this ſhall e- 
nure well, as Bargain and Sale, as it was adjudged in Bedels caſe 
7. Coke 40.4. but the Statute-of 27. H. 8, of inrollments doth 

not extend to a Tearme,, for the.words of the Statute are, that no 

freehuld ſhall paſſe, &c. But it ſeemes in the, principall caſe , that 
the Statute of uſes, executes the uſe which is raiſed by this Grant , 
and that the Grantor ſhall ſtand ſeiſed, &c. And allthe Juſtices 
inſiſted ſtrongly upon. the Limitation of the Eſtate., from the day 
of thedate of che Grant and the. Reſervation of the Rent immedi- 
atly, and upon this concluded, that it was the intent of the parties 
that the Grantee ſhould have the Rent reſerved upon the firſt Leaſe; 

and ſhould pay the Rent reſerved upon his eſtate, and that- when 
words of diverſe natures are incerted in one. conveiance, the 

Grantee hath election to uſe which of them that he will, as it ap- 

peares by Sir Rowland Haywards caſe, and. by Danyel,ifa man makes. 
a Bargain and Sale in engliſh, and makes Livery , Secandum for- 

ma ( barte, this ſhall not be good : Burt ifit be in Latine other- 

wiſe it, is, forthis word Yendois compounded of Do, and itis an 

apt word for Sxr. that Livery might be made: And agreed. all 

that the reverſion paſſes well wichout Attornment, and that theſe 

words Demiſe and Grant shallbe- taken and enure foa Bargain and 

Sale, and Judgement was given accordingly. 

A man made a Leafefor yeares, to two if they lived ſo long, 
and it was reſolved by the Court, that this determines by the 
death of one of them, according to the reſolution in. Bradwells 
Caſe 5. Coke 9..4. and Judgement was given accordingly, and 
there the caſe of 7rapenny was recited, which was this ; Lands 
was let to one for one and twenty-yeares, if the Husband and 
wife , and the Iſſue male of their Bodics ſo long live, and it was 
there adjudged , that the Leaſe doth not determine, during the 
lives ofany of them, for in this disjundive, it is referred to an Intite | 
Sentence, and is as much asifhe had ſayd, ifthe Husband or the 
Wife., or the Iiſue of their Bodies fo long live. 


Hillary 7. Jacobi 1Cog. Inthe Common Bench, 
 Borou 240! of Tarmonth. 


H E King Job» by his Letters Patents granted that the Burrough 
'To Tarmouth ſhould be incorporated, and the grant is made 


' Bargenſcbus without naming of their Succeſſors , . and alſo he gran- 


ted, Bargenſibius teneri placita coram balivis , andin pleading it was 
not averred that there wereBailiffs there,and it was objeRed that the 
Burrough cannot be incorporated, but men which inhabite inthat , 
| bur _ 
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but to that it was reſolved that the'Grant is good ,. and the Lord 
Coke ſayd , thar he had ſeen many old Grants, tothe Citizens ,of 
ſuch a Town and Good, and.ſo that the Grant Burgenſbns, that 
the Bncrough should be incorporated, being an old Grantishould have ' 
favorable conſtruction , but the doubt was , for that that it was not 
averred that there were Bailiffs of Tarmoxth; and if a Grant-to hold 
Pleas; and doth not fay before whom, ,the.Grant is voyd, according 
r044 Ed. 3.2 H. 7.21 Ed.+4, and for that it was adjourned :: Bur 
the opinion of all the Court was that the Grant made Burgenſibus 
was good without naming of their Succeſlors, as in the caſe of Grant 
civibrs, without more. endl 3:0 ean 
Note that Executors or Adminiſtrators shall not finde ſpeciall Bail }, ale 
for the Debt of the Teſtator,though that the debt be for a-great.ſum ; 
2s threethouſand pound or more, for it is not their Debe , nor his 
Body shall not be lyable to execution for that, . | 
E4. 3. Suit was commenced , hanging another Writ, it is a Swi begun;: 
good Plea, though that the Writ, was returnable in the Common hanging another 
Bench , and the laſt Suit was,begun tn a Baſe Court, but if fo be, #** 
and doth nor appeare to: this Court, that the Plaintiff -begunſuic 
ina baſe Court, for the ſame Nebt, for which the Suir is here begun 
Attachment $hall be awarded , ſee 2 H. 6. 9 H. 6. but this ought to - 
appear to the Court by Afidavit., &c.,. 


_ Hilla ry.7 Jacobi 1609. Tz the Common Fench.. 
Chapman agaizſt Pendleton. 


Pang deliverance , the.caſe was this, A man ſeiſed of a houfe caſual intire 
and fifty Acres of Lind held by Rent, fealty, and Harriot ſervice , Services. 
enfeoffs the Lord of three Acres parcell of the Land, and after in- 
feoffs the plaintiff in chis AQtion of three other Acres, and upon this 
rhe ſole queſtion was , if by this Feoffment'to the Lord of- parcell 
Harriot ſervice is extin& or not; _. | 3 

Harris Serjeant conceived that the Harriot remaines , for he ſayd 714+; 
that it is reſerved to the Reverſton of the Tenure, but it is not as anu- : 
a'l Service , but caſuall, and it is not like to reQify , for that it is in- 
cident to every ſervice, And by 43 E4.3.3 Ic is-no part of the ſervice 
Eut Improvement of the ſervice: And Brafoz in his Traftate De 
Relevys 2 Booke 2, 7.ſaith, that Eft alia preſtatio vocata Harriot &c, 
Due magis fit ds gratia quam ex Fare , and it is not like to a releife, 
ſee the Booke at large, and he agreed that if the Tenant had made 
fifty ſeverall Feoffments to fifty ſeverall men, that every of them 
Shall paya ſeverall Harriot,, as it appears by Braertons Cuſt, 6 Coke 

F&; 
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Nicholls. 


Foﬀer, 


Chapman againſt Pendletorr. PartTT, 


1.4, 34. Ea Harriet i. 2 Ed. 2 Avowry 184. FEd. 2. lbidim 206; 
11 Ed. 3. Avowry 101 24Ed, 3. 73.4, 34 Aſſiſe 15.22. Ed. 4. 36. 37. 
29 H.8. Tenwres 64. But be grounded his Argument principally 
uport Lirelerox 122. 223. Where it is ſayd, chat che reaſon why Ho+ 
mage and Fealty remaine, if the Lord purchaſe pait of che Tenan- 
cy is for that that chey are of annuali Services, and it ſeemed tr 

him , thac-Lztrferon is grounded upon 7 Ed. 4. 15. Extinguiftimen: 

2. 8 Ed'3.64- 24. Ed, 3, B. Apportionment laſt caſe, which accord: 

the reaſorr, and upon this he concluded , rhat for that thac the 
Harriot is not annuall, it ſhall not be extin@by the Feoffment bur re- 
maines,but he agreed if a man makes a Leaſe for years rendring Rent, 
and-parcell of the Land comes to the Lord, the Rent ſhall be appor- 
tioned if it be by Lawfull means, as it appears by 6 R. 2. F. 9 uid 
Furis tlamat 17 .Pleſingtons (Caſe; and 24 H. 8. Dyer 4. 1. Ruſhdens 
caſe, by which , &c. 

Nicholls Serjeant , that it hath been agreed that it is intire ſervice, 
and that then he concluded uponthae that it shall be ofthe nature 
of 0ther intire ſervices, as it apperrsby 2 Eg. 2. Avowry 184. and 34 
E4. 3,F. Harriot 1. 5.E4. 2. Avowry 206. And he agreed that in 
the cafe of Littleton the Homage and Fealty remain, and the eſcuage 
Shall be apportioned, but this is not for the reaſon aHtedged in Lirele- 
tos, that is , for that that they are not annuall ſervices, but for that 
that the Homage is incident to every Knights ſervice, and as the Lord 


Cokeayd, fealty-s incident to every ſervice in generall , and the Te- 
nantshalfmake Oath tobe faithfull and loyall co his Lord for all the 


Tenements which he holds of him , and the reaſon for which the 
Eſcuage $shall be apportioned. is for that that ic is but as a penalty 


which is inflited upon the Tenant for that that he did . not make 


his ſervices, as it appears by the pleading of it , and ſhall be apportio- 
ned according to the Aﬀeſment by Parliament , and by 22 E4 4. It 
appears that this purchaſe by the Lord, isasa releaſe, and if the 
Lord releaſe his ſervices in part , this extinAs the ſervices in all, and 
he fayd there is no difference where an intire ſervice is to be payd, 
every third or fourth year, and whereit is co be payd every year 
as to that purpoſe, andyet in one cafe it is. annuall, and in the e- 
therit is caſuall , and yet in both caſes if the: Lord purchaſe parcell 
of the Land ofthe Tenant, all the intire ſervices ſhall be extin&tand 
gone , though that they areto be performed every third or fourth 
year, by which, &c. 

Fofter Juſtice, that the Harriot is entire ſervice , and for that 
though that it be not annuall , it ſhall be extin& by purchaſe of par- 
cell of the Tenancy by the Lord, as if a man makes a Feoffment with 
warranty, and takes back an Eſtate of part, the warranty is extin&, 
3s it appeacs by the 29.0f e/i/e;l0 If a man hold his Landby the ſer- 

vice 


| Part II. Chapmay againft Pexdleton, 


vice to repaire parcell of the fence of a Park of che Lords, and the 


Lord purchaſe parcell of the Tenancy , the Tenure is extin&, as ic 
appearsby 15 Ed. 3. And it is agreed inthe 21 H. 7, In Kelawaies 
Reports by Frowick,, that there is no difference between'Hatriot and 
Rel eife , and Releife $hall be extin&, and ſo he concinded that 


the Harriot is extin. 


. Danyell Juſtice accordingly ; and he ſaid that this purchaſe $hall 


be as ſtrong as releaſe: And if the Lord hath refeaſed the ſervice 
intire for part , it shall be extinRforajl, and if Tenant holds'by 
Suite to the court ef the Lord , and the Lord purchaſe parcell 
of the Tenancy the Suit is extin&, as it appeares by 27. H.7. and 
Fitz, Na. Bre. And ſo concluded that the Harriot ſervice 1s ex- 
tin by the purchaſe aforefayd. 

Warburton accordingly : Aud faith that in Zzttletons Caſe , 
the Homage and m_— ſhall remain, for they are-perſonall ſer- 
vices, and for _ _ remaine intire, and of Rent ſhall be an 
apportionment by the Sratute of Weſtminſter 3. De quia"emptores 
Kr : But for other als Wk hrmg Se onrchidle be the 
Lord.,, be they annuall or cafuall, and they are extin&, and 
21, Edward 4, was a Suite for a Hawke , which was kept back. 
twenty yeares , and ſo for Suit if the Tenants make a feoffment 
to diverſe, they ſhall make but one Snir, but they all shall make 
contribution to che Suir , bur if the Lord purchaſe parcell he can- 
not make contribution : And though that the Homage and Feal[- 
ty are perſonal ſervices , the Horſe and Hawke are of the nature 
of land , fo the Harriot is of his goods, and if the Tenant hath no 
g00ds , the Lord $hall looſe it, and for that he concluded as a- 
bove. | 
Walmeſley accordingly: And he faid, ifa Tenant hold by in- 
tire ſervices of two Lords, and one purchaſe parcell of the Tenancy: , 
all the intire ſervices shall not be extin&, but the other Lord which 
did not purchaſe, shall havethem , for Res inter alios alta, nemi- 
211 noceredebeat : To which (ke cheife Juſtice agreed , and he ſaid 
if Harriot cuftome be due, peradventure it shalj not' be extin& by 
purchaſe of parcell of the Tenancy, for that is perſonall, and it is 
not Iſſuing ont of land , but for intire. ſervices, which,are Iſſuing 
out of land , he ſaid there is nv difference berwixt annuall ſervices 
and caſual] fervices which are imtire , and fo he concluded, as4- 


4 r 


boye. [8 

Coke cheife Juſtice accordingly, and he ſaid there is go diffe- 
rence between annuafl intire ſervices and caſuall, fo that they are 
ſervices to be paid at the death or alteration of every Tenant, or 
otherwiſe, but he ſaid there is no. dogbt , but that Rent ſervice 
ſhall be apportioned, though thar the Lord purchaſe parcell, be thar 
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Trade with In- 
fidels without y 
Licenſe, 


Michelborne againſt Michelborne, PartIT. 


inthe-Kings caſe, or of a common, perſon, and this by the com- 
mon Law without the aid of any. Sratwre, for there is not any 
Statnte that ſhall aid that, ifit be not. remedied by the Common 
Law , and che ſaid that ſome Intire ſervices may multiply, as ifa 
man holds by payment ofa payreof.gilt Spurrs, or ofa Hawke, or 
a Horſe, or others ſuch like , and makes a feoffment of parcell, 
cheFeoftee ſhall hold: by the ſame intire ſervices : But if the Te- 
nant hold by perſonall ſervices, as to cover the Table of his Lord., 
or to be his Carver, or Sewer at ſuch a Feaſt, or ſuch like, theſe 
perſonall ſervices cannot multiply , if the Tenant makes a feoffment 
of..part , for-by this the Lord may be prejuticed , for, peradven- 
tyre at. his. houſe he will not include them, but he may diſtrain 
every of them to make the ſervice: And he faith the reaſon for 


" which Knights ſervice $shall be apportioned , is for that it is for 


the publick good, and for the . good of the Common Wealth : 
But ſo are not the other. perſonall. ſervices, . and in the principall 


* caſe he conceives, . that if the Tenant had made a feoffment firſt 


to ſtranger , and after the ſtranger had. infeoffed the Lord , that 
by. that-all the intire. ſervice shall not be. extin, for by the feoff- 
ment of the eſtranger , was ſeverence ofthe ſervices, and he hojds 
by a Harriot as well as his Feotior, and for that nothing $hall be 
extin,, but the Harriot due by that parcell , of which the eſtran- 
cer. was infeoffed.; and he-agreed with #/almeſiey., that a Harrior 
cuſtome'shall nor be extin&t, where the.cuſtome is that every Tes- 
nant. shall pay a.Harriot,, for there it is paidin reſpe& that he is 
Tenant., and cuſtome $hall not be drowned by unity of Tenancy 
and Signiory,: And for that he concluded that the Harriot for 
that, that it was'intire ſervice though that it were caſuall and. not 
annuall , that yet it. shall be extinR, .and Judgement was given ac- 


cordingly. ” 
Hillary 7. Jacobi, 1609. In the Common Bezch. 
5 Pr 5} > Michelborne againſt Michelborne. 


JPON a motion made for conſultation upon Prohibition 
I Tina : It was ſaid by the Lord Coke, that no Subje of 
the King, may trade with any Realme of Infidells, without li- 
cence of. the King, andthe reaſon of that js, that he may reſin- 
quish the Catholick faith and adhere to _Infideliſme, and he faid 
that he bath ſeena licence made in the, time of £4.3. where the 
King recited that he having ſpeciall truſt and confiderce. that his 
SubjeR will rot decline from, bis Faith and Religion, licenced on 

mn at 


- 


Part I. Read againſt Fiſder. MII 


ut. ſupra ) And-chis did rife ,'upon the-recitall of a licence made 
toaMerchant to trade into the Eaft Indies. 


Hillary 7. Jacobi, 160y. In the Common Bench. 
Reade againſt Fiſher. 


N debt the Defendant exhibits his ſuit in the Court of Requefts, 

and there the Plaintiffin thar Court denied, that the debt was 
paid , and the-Court of Requeſt awarded an InjunAtion, and up- 
' on Information of that , this Court awarded a Prohibicionto in- 
hibic the Suit there, 


Hillary 7. Jacobi, 1609. 1 the Common Bench. 
tf Mors againſ#s Webbe. 
JN Replevin the caſe was this; A man was ſeiſed of two Vir- 
cates of Land, and preſcribed that he and his Anceſtors, and all 


tboſe whoſe Eſtates he hath, in the ſaid Virgates of Land , have 
uſed to haye common in the feilds, ec. That is, when the feilds 


are f;llow all che yeare, and. when they,are. ſown wich Corn or - 


otherwiſe ſeverall,, when the .Crop is mowed, and removed , for 
two Horſes, : four other Beaſtes., and a hundred and twenty Sheep, 
as appertaining to. the ſaid two Virgates of Land : The Defen- 
dant traverſeth che preſcription, and upon this they are at-Iſue, 
and the Jury: found- thac there is ſuch preſcription : Bur further 
they ſay , that the Plaintiff made a Leaſe of, fix Acres parcellof-the 
ſaid two Virgates of Land-in one ofthe feilds of, &c. with. the 
Common of that thereunto belonging for che: Tearme of ten years, 
and the Beaſtes. for which the Repleviz was brought , were in 
another feild of, :c&c..,. And. if the preſcription be ſuſpended; or 
remaines , they praied;the adwſe of the [Court , and, ic was agre- 
ed that common appzndint and appurtenarit was all one to. the 
ſeyerance, far if ſuch a Commoner grant parcell of that Land to 
which the Commonis appurterant, or appendant, the Grantee 
Shall have Common, *Pro Kata, but ifa commoner purchaſe parcel 
of the Land, in which he hach Common appurrenant, that this 
extinds-all his Commons, Ang .it was: agreed that. Common may 
be appendanc to a, Caive of Land, as it, appeares by the 6 Ea. 3. 42. 
«nd 3.«Aſiiſe.2.48t0 a Mannor, but thys $hall he intended co the 
Temeines of the Mannor , and..fo a Carve of Land conſiſts of Land , 
Meadow , .and Paſtnre , as it appeares by;7rr5nghams caſe 4. Cokg 
37. 6, And Common appendant. ball not de by preſcription, for 
SOR a. _ 
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Prohtbition to) 
the Court of 
Requeſts, 


Approvement 
of Common. 


chenthe Plea shall be-inrended double 5 for it is of common Right / 
as it appeares by the Srarwre of Aforten chap. 4. Andithe cotntnon is 
mutuall, for the Lord hath Right of Common in the Lands of 
the Tenant , and the Tenant inthe Landsof the Lord : And it was 
urged by X;cholls Serjeant, that rhe Common $hall be appor- 
tioned as if it were Rent, andthart the Leffee shall have Common 
for his Leaſe, and then the Leſſor hath no Common appurtenant 
of appþendant t the two Virgacs'of Lind, and for thar thePreſctip- 
tron Was fot goed. | 

'E oe cheite fiiftice, 'if ir had beet pleaded, 'that he had ufed 'to 
have 'Cotmmon torithe Teil Beaſts Levane ani C3uchzne upon the 
faid Land, there had been no queſtion but it ſhould be apporti- 
oned, for the Beaſtes are Levant and Couchant upon every part , 
as one day upon vne -patt, and another day upon another part , 
and for that extinguishment of ſuſpention of part shall be of all, 
as if a man makes a Lenfe of two Acres. of Land , rendring Rent , 
and aſter bargaines and ſells the reverſion of one Acre, there shall 
be an spportiohtinent of -the Rent , as wellas if it had been pran- 
red and arrornment : And he apreed that if a man have Commov 
4ppertenant., and purchaſe parceſl ofthe Land in which he hath 
Coinmon,, all the Cothmon 4s 'extin&, but in this taſe common 
appendant {Wall be 4pportioned forthe benefit of 'the Plow, for 


_ .asit is appendatitito Land, Hyde, and giin: And in the-principall 


Walmeſlty. 


Foſter. 


caſe there was common appentant , for it was pleaded to be be- 
longing to two Vitgits of Land , and for cortimmonable Beaftes : 
An he conceived alſo that the preſcription being as apperraining 
to ſuch Land ,- that this'shall be all one, av if it had been ſaid Le- 
vant and couchant, for when they are apputtenant, they shall be 
intended to Plow, Manure , Compeſter, and Feed upon the Land: 
And alſo he conceived that the right of Common remaines in the 
Eeffor, and for that he may preſcribe, for after the end of the 
Tearme Shall be returned, and inthe intermin 'he may Bargain and 
fell and the Vendee $hall bave it , ind ſhall have common for his 
Portion. | 

And Wakneſley Tuſtice agreed to that , and. that dnring the 
Tearme the Leſſor $hall be excluded of his Common for his pro- 
poztion.. | 


Foſter Juſtice agreed, and that the poſſeffion of the Leſſee is the 
poſſeſſion of the Leffor, but he conceived when the Leſſor grants 
to the Leſſee ſix acres of Land in ſuch a feild where the Land lies, 


. and then the Beaſts were taken in another feild : And fo they 


for the matterin Law, atid alfo that the pleading was il , 
and ſo confeſle and ayoid the preſcription: But upon.the traverſe 
2s. 


PartiT, Denis agaipdt More. 


was given accordingly; 
Termino, Pa/che 7. Jacobi 1609 Hz the Common B:nch. 


Tz Q U art a Jury man, and by thy falſe and ſubtill means haſt 
| been the Neath and overthrow of a hundred men, for which 
words Aion upon the caſe for ſlander was brought , and it ſeemed 
to Coke cheife Juſtice that it did well lye, if it be averred that he 
was a Jury man, and ſo of Judge and Juſtice, for Sermo relate ad 
perſonam intelligo debet de qualitate perſone , as Bratton ſaith , and 
inthe like Action brought by Zxtler, it was not averred, that he 
was a Juſtice of Peace, and reſolved that an Aion upon the caſe 
doth not lye. | Wi 
© _ But Walimeſley Juſtice conceived that an Aftiondoth not lye, for 
one Juror Qnly doth nor give the Verdi&, but he is joyned with his 
Companians , and it is not to be-intended that he could draw his 
Companions to give Verdict againſt the truth, and falſe and ſubcill 
means ace very generall.-. 
Warburton Juſtice agreed with Coke, 3nd canceived that che A- 
Rion well lies , being averred that he wass Jury man, as if. one 
calls another Bankrupt Aion well lies if it be alledged that the 
Plaintiff was a Tradeſman, and it is common ſpeaking. that qne is 
a Leader of the furors, and a man may preſume that other Jurors 
wy Ae Verdit, and may take upon thim the knowledge of 
> e L b. SY i - 
Walmeſley conteived that the Acion-did not lye, for that the 
words are a hundred men , which is impoſlible, and for that no man 
will give any creditto it, and for that it is no ſlander, and for that 
Action doth nor: lye , no more then if he had fayd that he had kild a 
rbouſand men , - Rt Coks, Warburton , Daniel, and Fofter, 2» 
greed that the number is not material! , for by the Words bj 
walice appears,and for that they.conceived chat the Action doth we 
ye. 


Paſch. 7. Jacobi 1609. 1: the Common Bench. 
| J 
Denis againſt More. 


a Plaimtif in, Repletin , William ore Defendant, 
A.che caſe yas this , Two-joynt -Leflees for life were , che Re- 
mainder or Reverſign in Fee beingin.another perſon, he in Rever- 
xy his Reyerfioo, Hobendum,. the aforeſaid Reverſion, after 
the deach furrendex, or oxfeituce —_ Tenant for life, i goa. 
4 3 BA nat 
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Afton upon the 
Caſe for Slane , 
der, 


Bankrupt attie. 
0nable, 


Grattof Re» 
verſions | 


300 Denis againſt More; Part IT; 


that the Leafe determines , for- the: life 'of the Grantee , and Re-- 
mains to another for life, and reſolved that: this ſhall be a goof 
orant of the Revetrſion to the firſt effeA of Poſſeſſion, after the: 
Deaths: of the Tenants fod life, according. to the 2 3 of Eliza: Dier 
377- 27. And it ſhall not be intended to paſſe a future intereſt, as if 
it were void of the othier party, an(d ſo” was the 'opinion-of all the 
Court , fee. Bucklers caſe: 26 Coke 55. a. and Tookers caſe 2: Coke- 


Frror in Pros © Upoh a Fine thefirſt Proclamation was made i-Trmity Tearm 5; 
clamation, aeobs. CG TOLL, . db 
And the ſecond in £Mchaelmas T earm 5; Facobi.. © 
And the third'in Eillary Tearm 6, facobi,, where it ſſould be in. 
Hillary Tearm 5. 7acebi: -- oe | = 
And che fourth and fifth in Eaſter Tearm 6. facobs.. © 
10 "And this:wasagteed to be a/palpable Errrour;; forthe fourth Pro- 
clamation was notentered at all, and the fifth-was entered in H;1/4- 
73 Tearm 6; Facobi\, where it ſhould have been in- Hillary Tearm | 
5 :74cobi,and it ſhall not: be amended, for that it: was of another 
| Tearm, and the Court conceived that this. was a forfeiture: of 'the 
Fozfeiture of Office of the Chiraprapher; for'it was an abuſing of it , *aridthe Sra- 
Office of a Chi 2ute of ' 4. A. 4. $3i.and- Weſtminſter 2 Are that Judgement gi- 
raghaphire . venin-the-Kings 'Conrt ſhall ſtand; untill: they be reverſed by Er- 
rour:\. / BF 2 | 


Releaſe, » A'manis bound inan Obligationidated the'third of Farnary;; and 
by Releaſe dated the ſecond day of the ſayd Moneth of 7arzary, re> 

Jeaſes all Aftions,, &c. From the beginning of the World untill this. 
preſent day , anddelivered the Releaſe-after he had delivered the 

Obligation, | : + Fg 

- And Cok# cheife Juſtice conceived > that a Releaſe dfall-ARions 

antilithe Date , ſhall not difchargeduty after, but a Releaſe ,*O/> 

que tonfeionem preſtntium-,' thasdiſcharges Darics after the Date: 

and betore.the Delivery : Bat he conceived that the -Day of this 
preſent time ſhall be the Day of the Date, and it ſhall not be aver- 

red that it was delivered 20, years after, and it ſhall not wait upon. 
the Delivery ofthe Deed: ...; wi 0; 17, 5: 


Error inanris A Writ of Dower was brought by Frances Fulgham againſt Ser- 
of Dower. Jeaut Harris the younger inthis manner, Precipe, &c. Yu0d, &C. 
| Frances Fulgham.Widdow , where the form in the Regiſter ( Ze 
fait uxor.) and not Widdow:, :and'the words of the Wiit are , -Ra> 

-nionabilem: itt em Tenementorumiane” furrant' Fran. F wiyhuns qnon- 

-dam vjn6/moy hd yerit was reſolved: tobe. Ertour',/ ſee! the Repi- 

. ſer; and;iygv ic doth-not, vary in ſubſtance ;jvand-39iEd. 3-4 re 
e19 TE « Þ 5 ſe 


- 


' Fart11: The Duke of Lenox Caſe. | 2or. 
mf ant, all one,” yet for that the forme in the Regiſter is others; 
wiſe-: The Juſtices would not amend. it. - of * 3; 


| 7ohn Warren Plaintiff in Treſpaſle, and Ejetione Firme againſt Copy- bold. 
Cicely Spackman, it was reſolved that 'the admittance of a Copy- 
- holder for life was ſufficient for him in remainder, J 


In a Writ of "Dower by Miſtris F»gham-iupon -Ne.Vnques cenigcate of 
couple &c. pleaded , a Writ was awarded to the Arch-Biſhop ( in the Bjſhop. 
the time bf the vacation'of the Biſhoprick or and Coven- 

try ) who returned that he hada Delegate, which made a Com- ' 

miſſion to Babingtvun Chancelor*of the ſaid. Dioceſſe; to make 

inquiry , and cercificate of the ſaid matter ,* which have- certified 

that they were lawfully coupled in Lawfull matrimony: And ad- 

judged without queſtion, that the:return was not good, foy the 
Arch-Biſhop himſelfe ought to execute it, and Delegata poteſtas 

n0n poteſt delegari , and for thac-it was. ordered that he. ſhould a- 


mend her Certificate... | | 
See the Statute of 5 Ed. 3: That an Arreſt, Eundo & rediando, —_ Ar- 

from celebrating divine ſervice, And it ſeemed to the Juſtices, that 

fach Arreſt is not lawfoll, for he ought to be priviledged rather 

then a marr which comes to any Coutr ,-ro procecute or defend a- 


ty ſuithere, EG ] 
Paſchep. Jacobi, 1609. Tn the Exchequer. 
| The Duke of Lenox caſe. 


N Treſpaſſe” the caſe-wasthis, the King by this Lett parents Grant of the 
Peeared the Duke of Lexox' eAlneger , and he made his deputy : Xs ofAlnage, 
And the Duke by theſaid Letters Patents of the King, was to 
meaſure all Clothes, and to have ſo much for every Peece, 
andto ſearch and to view that if it” be well and ſufficiently made or 
not, -and he made his Deputy, which. offers to meaſure, ſearch, k 
and view, certain parcell of Worſted, and demanded the duty due | 
ro the eL/neger for that, and for that, that the owner refuſedto 
pay it, he ſciſed certain peeces of ' Worſted, and kept them , 
upon which this Action. was brought, [2 
- And Hanghton;Serjeant: forthe Defendant, conceived that the> Hanghtos. 
fole queſtion'reſts upon theſe !Letrers Patents of. the King, and 
for that he wouldfirſt *confider, | 
. Firſt -if theſe duties of Sublidies and Auinage are due by the 


Common.Law, and if they .are not due' bythe Common Law , 
_ then 


c 
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chen if: they are que by; Statute Law : And if they be due, nei- 
cher by the Common Law, nor Statute Law ; then if che King 
by his Letters Patents may grant it, | 
 Andco the firſt he ſaid : That Subſidy is ayd or help: And there 
are two manners of ayd , one which is Inhericance in che King, 
as ayd to make hjs Son Knight , or to marry his Daughter , and 
others which are given by grant of others, an3J theſe ace not In- 
herirances in 'the King ; and theſe duties were not demandable 
by the Common Law, nor by Cuſtome : And this appeares by 
the 25. Ed. 3.6. Where any priſes were demanded which were 
due by the common Law , and foie which were -not due . and 
ſabſidie for Woolls were not due by the Common Law , but ir 
was granted to the King and is now due, but this is by grant , 
and not by the Common Law , and in the 14. Ed. 3. A Statute 
was made for the King for his ſubſidy for Woolles , what part he 
ſhould have, which part was given. to him in quantity ; and in 
time of #..6. A Statute was made by which ſubtidy was given to 
him during his life, and 36, Ed. 3. Subſidy was granced for three 
yeares , and after ſhould not be any ſubſidy pated , as appeares 
by 45. Ed. 3. And if ſubfidie were not due by the Common Law 
for Woolles , then may it be concladed, that it was not due for 
clothes , for Wooltes grow without mans labour, and the 11. 


H. 4- 441.3, H.4. The King makes a grant of Alnage of clothes, 


and a Writ is awarded to the Mayor and Sheriffs of Loxdex, to 


give poſſeſſion to the Patentee,, which returnes the Writ, that 


the Office was not granted before this time : And the Starxte of 
24. Ed. 3. was the firſt Srarwte that gave profit to the King for 
clothes : But he granted that the Office.of Alneger was of ancienc 
times, an ancient Office , bur it was no Office of profic , but 
an of Juſtice and Right ; and-no Fee was due for the exer- 
cifing ofit, and that 1. Ed. 2, was a Grant of the Office of the 
Alneger, and 11. H. 4. was a Grant of the Office of Alneger 
for Canvas, but it doth nor appeare by any account , that the 
King had any profit for the Ainage it ſelfe, or upon the ſaid Grants, 
either before or after, and allowing that there were accounts for 
Cloth, yet it doth not appeare that there were any accounts for 
Woiſteds, The Statute of 27. Eliz. gives ſubſidy of four pence for 
every broad Cloth, ſo that the Srarute made expreſle mention of 
broad Cloth , but there was not any mention of Worſteds, and 
this Sratwte ſhall not be taken by equity, though that the Sra- 
tute of 1. R. 2. 1-2. for eſcapes by the Warden of the Fleet , be- 
ing a penall Srarzte, yet for that, that itwas for a generall mi{- 
cheife , (hall be taken by equity, as it appeares by Platts Caſe 
in the ('omment : So the Statrie of 9, Ed 3. chap. 3. provideth _ 

| where 
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where Debt is brought againſt diverſe Execucors, that they ſhall 
have but one Eſſoyn,, and the Starwre mentions Execurors only , 
yet Adminiſtrators are taken within the equity of this Statute, 
as it appeares by 3, H.6. yet in this cafe at the Bar, the Statmie 
of 27. Eliz.. was not for the remedy of a miſcheife , bur is a Grant 
ro the King, and Grant of one thing cannot be Grant of another 
thing , as if the King/pardon an Offence, another Offence cannot 
be pardoned by this : As it appeares by the Arch-Biſhop of Can- 
terbaries Caſe , 2. Coke , where the Statare of 1. £4.6. by which 
diverſe Chantryes were granted to the King, it ſhall be intended 
a Grant within the Statwte of 31. H, 8, of Monaſtries which was 
before: Bur further he ſaid that the matter 4s inſufficient to raiſe 
a duty to the King , for in vain is the property ofany thing in one 
man.if another man may chaxgeit: Andia this caſe the King can- 
not grant theſe Clothes, and for that he cannot charge chem, and 
the Letters Patents of the King are not ſufficient only to charge 
the Goods ofany man, ſee the-caſe of 11. H, 4. But he agreed 
that if the King grent a Ferrey, and that every paſſenger-shall 
pay for his paſſage four pence, this is good, for every man may 
choſe whether he will paſſe by that or not : And none $hall be con- 
ſtrained to paſſe by that , but Grant of the King to one, that none 
Shall bring in any Cards into Zxg/and but the Patemtee only is 
void ; and it was adjudged in N5cholls Caſe in 18. Eliz. That if 
any man offend in not repayring of a Bridge, the King cannot par- 


don it , for the SubjeRs of the King have Intereft in that ,and | 
further he ſaith, that the Grant was againſt an expreſſe Srarute 


madein7. Ed. 4. 1. for this appoints that the Alneger ball not 
take any Fee, by which the Grant of the ſayd Office shall be with- 


out Fee, and this Grant is with a Fee, that is, ſo much for every - 


Cloth, he agreed that thisis an afticmitive Law , and forthart it 
Shall not bind the King generally, but when it is for determina- 
tien of right or wrong , the King ſhal! be bound by that, and the 
Patent is grounded upon the S:atate of 27. Eliz. or 47. Ed. 3.T. 
which are made for the breadth of Clothes ;and here the Patent 
hath not any jreſpeR to1t,,. for if the peece be but of the breadth 
ofa foote,, if itbe in length according to the Statute, ſo much ſhall 
be payd for thatas if it werea broad Cloth, and for that there is 
not any equity init}, that the Statute ſeemes to intend , for the 
charge ought co be correſpendence to the quantity of the Cloth , 
25-41. E4. 3. 16. Avowry for diſtreſse of ſixteen Oxen for nine pence 
Rent, and adjudged that it was foand outragtous, and therefore 
he was amerced for taking of an-exceffive diſtreſse, and ſo he de- 
manded Judgement for the Plaintiff. 

Deariage the Kings Serjeant, that the queſtion is if the Alne- 
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Ser may 'meddle with this new kind of Drapery and ſhall take Fee 
, for that , and it ſeemes to him that he miy meddle with'all things, 
- which conſiſts in Meaſure , Waying, and Searching: And may 
+ exerciſe his Office in this for neceffity iof Merchandiſe, - for Com- 
-mon-Wealch cannot-conſiſt without commerce, and Pec#»ia eft re- 
rum menſura , and provides to make recompence in value for every 
thing, as it is ſaid by Keblet2,'H. 7. 24. b. and then to reduce 
-all other things in certain, forit is the cettain value of money, 
15 known to be adire meanes to know the quantity of all other 
things, and that is by waight and\meaſure,ec. And for this for the 
neceſlity of commerce , there ought to'be a publick Officer , which 
shall have the careana charge that ſuch' things ſhall be.we!l'and 
duly made, for the profit and benefit of the Common Wealth, 
and this. Officer is as ancient as there hath been any commerce with- 
inthis Realme, and he made {illuſtration thereot by diverſe Rolls 

ofthe Exchequer in time of 2 H. 4; By which it appeares, | that _ 
then there were! Marts for cloth: And that then was an Officer, 
to ſearch, meaſure; and ſee-the ſaid clothes opened ; for then was 
an Officer made of purpoſe to meaſure and ſearch the clothes, 
which were ſold in a Faire at Worceſter, by which Rolls alſo it ap- 
peares, that there was an Aſfiſe of breadth and length of clothes 
before any Sratare for that purpoſe, dy the Statute of Magna 
Charta, -made 9. H. 3. chap. 25. It is provided that #a menſzra, 
and 11a latitudo parnorum tinftorum,ruſſatorum,& Hanbergettarum, 
thats; Duo #lne infra liftas per totum Regnum Anglie,and 1 Ed. 1, 1- 
mongſt the Rolls of the Patents in the Tower,it appears that the Of- 
fice of Alneger was Sranted De omnibus pannis tam ultra mare quan 
infra mare:' And r. R,, 2. was another Grant of the Office of 
Alneger, 'and' 14. R. 2. the King granted the Office of Alneger 
in Trelaxd, and by the Statuteofr 5. Ed. 2, it 1s provided that the 
eſtretes by the' Warden of che Alnage ſhould be delivered into the 
Exchequer to' the Treaſurer of the Exchequer, and 17. Ea, 2. 
the Ottice of Alneger was granted to one f. Griffin of all the clothes 
made beyond Sea,” tillthe 1. 'of £4. 3. by which the uſe appeares in 
the timeof the Raigne of King Ea. 3, upon which records he obſer- 
ved, that the Office of an Alneger is #h ancient Office, and that 
he” hath power to ſee, ſearch, and meaſure, omries pannas tam 
ultra marinas quam infra marinas , without any exception, and 
for that it cannot be denied , but'that he ought to meddle with 
wollen clothes; and he onght to:tmeddle with all for one* ſelfe fame 
end and purpoſe, that 15 to faſten a'Seaje to them. Secondly, That 
the Law cepends upon the Art and invention of Artiſts, then no Law 
ſhall prevent more miſcheifes, for there is-no end of Art and Inven- 
- tion. And thirdlv, and that inthisI»ndiVidao , for there is not any In- 
vention 
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vention made of Worſteds, till the trme of Z4. 2. for it was a iew 
commodity, and then firſt Invented , andafter it was firſt invented, 
there was immediately an Officer made for that, and for this it ap- 
pears that x Ed.3. Nicholas Shoverler was made generall Alneger 
for that, and after that came Wad/owes and Sayes, and alſo an Al- 
neger was immediately made for them , by which it appears, that 
ſo foon as new ſtuff was invented by the Artiſt that there was a new 
; Officer to ſearch , and ſee that , and prevent that deceit ſhould not 

be uſed init, and then forthe Fee of the Alneger , that is groun- 
ded upona juſt Law , which is the Law of Rerrebution, for Dignus 
eFF operarins mercede , and though ic doth not appear by their Pa- 
rents, that they had cakenany Fee for the exerciſing of their ſayd 
Office, yer it appears by taeir Accounts that they have had a Fee 
forit , and ifthey have no Fee of the King, then ic follows thac 
they ought to have a Fee of the Subje&t by Common Law, the Office 
being for the publick good, and the Patent is , upon which the 
Duke ſhall have che ſayd Office as hitherto they have had it ,, and 
ic appears by the 11 of H. 4. 58. and the 12 of H. 4. That the King 
may grant and annex Fee to a neceſſary Office to be taken of the 
Subjeds, but it was objeRed that the Alneger had no Fee, and if 
he had thar, he was abridged of that by” the Statute of 2 £4. 3.14. 
Where it is {ayd thac they ſhall beready to make proofe ; when they 
ſhould be required to meaſure,without taking any thing of the Mer- 
chanc, bur this refers only to the Maiors and Bailiffs of Towns , 
where ſuch Cloathes ſhall come, and not tothe Alneger , and that 
the Statute of t1 Ed. 3.chapter 3. conſiſts upon two parts. 

Firſt, chat Clothiers may make Cloth of what length and breadth 
that they will. : 

The ſecond , that no Cloth ſhall be brought into England, Wales, 
or Scotland , but that which is made in them, and thenif the Clo- 
thiers have ſuch liberty co make Cloarh of what length and breadth 
they will, then there is no need of Aineger : As to that ic was an- 
ſwered, ' that there was need of him to fee and ſearch the Good- 
neſs of that , as well as the length and /breadth, And alſo the Sra- 
tuteof 25 Ed. 3.chap. 4. Provides that .all Clothes vendable, which 
ſhail be fold whole Cloathes in Eng/ard, in whoſe hands. ſoever 
they are, ſhall be meaſured by che Alneger of the King, and the 
Statute of 27 Ed. 3 chapter 4. Statuterthe firſt, provides that no 
Cloathes ſhail be forfeite 3, though they be nor of the ſame eſſe, 
but the Alneger of the King ſhall meaſure the Cloath aud mark it, 
with ſuch a mark, thatra manmay know how much that contains ; 
ſo for theſe Statutes, and for the reaſons aforeſaid it appears, thac 
it belongech ro the Oifice ofan Alneger to ſurvey , meaſure, and 


marke Cloathes, as well by the Common Law, as by the Statute 
Re | Law : 
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Law ; Ic was objeRed,firft that the Sratwteof 27 Ed. 3.limits and ap- 
points that the Alnepger ſhould meaſure broad Cloath, and doth not 
make mention of any other Cloathes, bur broad Cloathes, and 
for that it ſeems that he ſhall not meddle with any other Cloathes, 
but it appears. by diverſe Acconnts , that he ſhould meddle with 
Wadlowes and Sayes,and the Statute of the 17 Rez. chap. 2, Provides 
that none ſhall ſell any. Cloath before that it be meaſured by the 
Aeger of the King, and that none ſhall make any deceit in Ker- 
- | 

The ſecond ObjeRion that Cloathes of Leſſer e/i/e then halfe 
broad Cloath , the Alneger ſhall take nothing by the Statute of 
27, Ed. 3- This is intended of Broad Cloath which hath uſed to be 
ſold, and theſe be in lenght above the broad Cloath, and in 
breadth as Kerſeyes, and others weie but as Reninants which have 
not been uſed to be ſold, no ſubfidye was duc by the Common Law , 
for that 1s granted by the Statute of 27 El/iz, And inthis Grant two 
things are to be conkidered. | h 

Firſt, the Sratate of 2 Ed, 3. and the Statute made at Northampton, 
where it was petitioned co the Parliament , that the King would re- 
mit the penalties, aad the Kiug ſhould have recompence tor the loſs, 
and for this the Statute gives ſubſidy , this was no private gift, bur 
a publick gift, and the reaſon of this was the retribution of his loſs 
and the King payd for it, and that for this he ſhould have a Subſi- 
d 


Frecondiy, Woolls are the continuall Treaſure of the Reaſm,and let 
them be of what nature they wiil they are called Payx:i: And for 


" thatwhenthe King hath a ſettled Inheritance, it is no reaſon that 


the ſlight of an Artiſt ſhould prejudice the King : And it appeares 
by the Sratute of 11 H. 4.7.that was made to prevent the bar- 
relling of Clothes, and the making of them into Garments, and 
the tranſporting of them beyond Sea. | 

And alſo the third reaſon is uſage, for all other c{othes pay 
Subfidy , and there is no other Law to charge them but the Statute 
of 27 Ed. 3. 4-That this ſubfidy is ſetled inthe King , and no deviſe 
of man may diveſt it, the Statate of 27. Ed. 3. and 47. Ed. 3. 
Set downand alter the length and breadth of clothes, and yet the 
Cuſtome remaines. 

The fifth objeRion that the Statute doth not extend in equity 
ro a thing which is not in Rerum natura at the time ofthe making 
of the ſtatute which is falſe poſition, for how can makers of tatutes 
prevent all miſcheifes, Eaton and Studdes caſe Com. eAriſtotle in 
Ethicks liber 5. chap. 10, faith , that Equitas eft correttio legis 


' generatiin late, qua parte deficit. 


And Bra oz in his firſt Book of new Diviſien Ch. 3.ſaith, that E . 
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gnitat ef rerum convenientia que in paribus canſis,paria deſiderat jura 
& omnia bene coequi paret & dicitur equitas quaſi equalitas, and for 
that it is enacted by the Statute of 11 Ed. 1. Afton Buryell for un- 
derſtanding of the Statute, that if prayſers of Goods prayſe them at 
too high a value , that they themſelves ſhall have them at che ſame 
price at which they were prayſed, and after-another Srat#te is made, 
which provides, that lands ſhall be extended upon a Statute, which 
is taken to be within the Statute of Aﬀon Burnell, which 'was 
madebefore, and ſo it appears by Littleton that the Statute of 
Gleceſter provides , that warranty by Tenant by the Curtefie ſhall 
not bind the Heir withourAſſets,and an Eſtate tayl was not then cre- 
ated but it was afterwards created by the Statute of Weftminſler 2. 
which was madethe 1 3 of £4. 2. Yet this Warranty ſhall not binde 
the Heire in tayl, and alſo cwo objeAions have been made againſt 
the Patent. 

Firſt, That it was againſt an expreſſe ſtatute. | 

Secondly , That it did not obſerve any rate or proportion, pra-" 
portionable-to the quantity of the.peece , to that he anſwered, 
that it is not againſt any fatxre, ſee7, Ed. 4. 2.27. H,7. 5.H.8$, 
2, I. and 2. Phil. and Mary : It is not againſt any of thoſe , for 
thoſe provides and ordaines , that there ſhall be Wardens for the 
better performance of all things which are to be done by, the Al- 
neger, and doth not deprive the King of any thing given to him 
by any former /tat#te, but adds further care aud deligence, and 
whenthere is a Law which adds care and Manner and Forme to 2 
former Law : That doth not abridge and deprive the former Law , 
of any thing given by that, and if the Wardens do not do their 
Office , yet that cannot prevent but that the Alneger may doit, 
which to him- belongeth, as in x Ed. 4 2, For Indentures taken in 
Sheriffs Turnes, which should be delivered by Indencure to the 
Juſtices, yet the Juſtices may proceed, though they. be not de+4 
livered by Iindenture, and ſo icis in 43. Ed. 3. 11. The Sheriff 
ought to array his Pannel{ four daies before the taking of that, and 
adjudged that if he doth net, it ſhall be no errorin 43.. Ed. 3. 
Aſſiſe 22. and fo the Statute of 5. and 6. of Ed. 6. provides that 
the Mayor appoints to viewers and ſearchers , this doth not.abridge 
the power of the Alneger , for this is but an addition of greater 
care and diligence, and by the ſtatute of 39. and 43. Eliz. If upon 
a ſearch they find any forfeyture, they , ſhall have it, but if they 
donot find the Alneger may find it , and then the King ſhall have 
it. | | 

And to the Second he anſwered ; that true it is. for.every 64. of 
clothes, the Alneger ought to have foure pence, for his Fee, 
and chouzh thac ſore peeces of _ are more broade then others, 

T3 yet 
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yet the lobour of the Alneger to meaſure them. is all one :: So he 


concluded, and demanded Judgement forthe plaintiff. 
Hillary, 7. Jacobi , 1609. In the Common Bench. 
Rutlage againſt Clarke. 


'N' Account the Plaintiff. declares, that the Defendant hath re- 
Jett his money by the hands of a ſtranger to give an account :.' 
The Defendant pleades in Bar, that he received to deliver over 
to a ſtranger, the-which-he hath done accordingly ,, without 
that, that he received it.to make any. of account otherwiſe then in 
this manner, and it was_reſolved that the Plea in. Bar was good 
without traverſe, for when he received the money, he is to: de- 


liverit'over, orto give an account. of it ro the Plaintiff, ſo that 


he is accountable Conditionally , but the, traverſe is repungnant 
eo the Plea, though it be otherwiſe, or another way, againſt the 
Book-of 9, Ed. 4. 15 See 41, E4. 3. 7. 1. Ed. 5.22, H.,6. 49: 
21 E4.4; 4. 66, r. Ed. 5. 2. that it is a good Bar without traverſe* 
But Brooke in abridging the caſe of 21. Ed. 4. 66 in Title of ac- 
count, ſaith, that it ſeemes that the traverſe ought to be without 
that , that he was his receiver in other manner ;. and there and in 
the Book-at large are, that Juſtices, thatis, Coke, Nele, and Va- 
waſor againſt Bryas , that it ought to be traverſed : But herein 
rhe principall caſe, itwas adjudged that the. traverſe made the 
Plea ill. | 1 : 


Hillary 7. Jacobi, 1609. 1» ihe Common Bench, 
Dunmole againſt Glyles. 


FPAH'E caſe was this; Grand-Father, Father and Son, the Grand- 
IL Father wis poſſeſsed of a Tearme for two and twenty yeares to 
come, deviſed tothe Son the Land for one and twenty yeares, and 
that the Father ſhould have ir during the Mynority of the $on , and 
makes 'the Son his Executor and dies , the Son being within the age 
of oneand twenty yeares, the Father enters into the Land , and. 
makes a Leaſe for ſeyen yeares by Indenture , untill the Son came 
to full age, the Father makes his Son his Executor and dies : The 
Son enters by force of the deviſe made by the Grand-Father : And 
the-queſtion was if the Son ſhall avoidthe Leaſe made by his Fa- 


ther .,and it was agreed that. he might, in proofe of which a Judge- 


ment-wascyted which was in the Kings Bench, Ach. 5. of Eliz. 
Rot . 459. or 499. In the_Prioreſse of Axkereſſe Caſe, where a 
| Tearme 


PartII, Freeman againſt Baſpoule, : 

Tearme was deviſed to one, and if he died within the Tearme, 
thento ſuch of the Daughters of the Deviſor , which then ſhould 
not be preferred, the Deviſor dieth; the Tearme was extended 
for the Debt of the firſt Deviſee, and then he died, the extent was 


avoided by the Daughters not preferred, and they grounded their 


Judgement upon the former Judgements in Weltdes and Elting- 
tons caſe, and Paramores and T ardleys caſe inthe Comment. and for 
. that the Law intends that a Deviſor is /nops coxſi{/ij, and for that 
his deviſe ſhall have favourable conſtruction according. to his in- 
tent appearing within the deviſe , and it was faid' by Cokethat in 
many caſes, a man may make ſuch an Eſtate by deviſe , that he 
cannot make by an ARexecuted in his life time,as it wasadjudged in 
Graveners caſe, where a man deviſes his Lands to his Executors 
for payment of his Nebts, that there the Executors have Intereſt, 
that there the Execucor of Executors ſhal have that,and ſuch Eſtate 
cannot be executed by A in the life of the Deviſor, and ſoit 
was concluded by them all, that the Son ſhall avoid the Leaſe 
made by the Father, for the Deviſe was Executory, and doth 
not veſt till the full. age of the Son, and then Executor , and 
ſhall avoid all AQts made by the Father , by which Judgement was 


Siven accordingly. 
Frecman agaizſt Baſpoule, See 9. Coke 97. b. 


HE caſe was this; eL. was indebted to B. and they both 
died, the Heire of e. for good confideration, aſſumed to the 
Adminiſtrator of B. that he would pay to the ſaid Adminiſtrator 
theeſaid Debr, and for the nor payment of that, according to the 
Aſſumption the Adminiſtrator after brought an Action, and then 
the ſaid Heire and the Adminiſtrator ſubmitted themſelves tothe 
award and arbitrement of C'. and became bound one to the other; 
ro ſtand to the award accordingly, ſo that the ſaid Arbitrator- 
makes his award of ail the matters and-.controverſies between them 
before ſuch a day, C. the Arbitrator before the day: recyted the 
'Aſſumpſit , and the debr as aforeſaid, and agreed that the Heire 
Should pay the Admfniſtrator ſo much money, and that pub- 
| liſhed acc ring to their ſubmiſſion : And in Action upon the caſe, 
Nullum fecit Arbitrium was pleaded, . and upon demurrer, it was 
objeRed that the award was void. | 
Firſt, For that it was for one party only, and nothing -was arbi- 
trated of che other, and to prove this the Book of 7. A. 6.6. was 
cited, ad 39. H. 6. 9. ſee 2 R, 3. 18. b. Andthisalſo appeares 
by the pleading of an award, for he which pleades it; that he 
hath performed all things which are to be performed of his part : 


And. 
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And that the other pleades performance ofall thing which are to 
be performed of his part, by which it appeares that there ought 
to be performance of both parts, and by conſequence one award 
to both parties, according to 22. H, 6. 52. | wes 
- Secondly, that the award was void , for that, that the ſub- 
miſſion was of all controverſies, ſo that the Arbitrator: deliver- 
ed his award of all controverſies, &-c. And there was no award 
of the faid Suit between the parties, and for that he hath not 
made an Arbitrement of all controverſies, and by that the award 
was void, -and to prove that, the Bookes in 4 E/:;z. Dyer 216. 
Pumfreies award, and 19. Eliz. Dyer 356. 39. and 39: H. 6. 9. 
Where it is ſaid, that if the ſubmiſſion were of all things, and 
the Arbitrement of one only , that isa void Arbitrement. 

Thirdly , For that it was not limited within the award, at what 
day, nor at what place the money ſhould be paid by the Heire 
ro the Adminiftrator , and for this cauſealſo it ſhall be void , for 


it ought to be payd immediatly; andif the Heire cannot find the 


Adminiſtrator, he forthwith hath forfeyted his Obligation, and 
for that inthis point it is uncertain , and for that ſhall be void, 

as it is in Sawmons caſe, 5. (ke 77. b. Where the Atbitrator a- 
wards, that one party ſhall enter into Bond to another for injoy- 
ing of certain Lands, and doth not ſay in what Sum, and adjudg- 
ed void for the uncertainty, and fo in this caſe by which , &c. 
But it was anſwered and reſolved, that the Arbicrement was 


ood. 

And &o the firſt objection it was reſolved, and agreed, that 
every award ought to have reſpeR to both parties, if it be not a 
matter which concernes one party only , and-neither recompence 
nor acquittall due to the other party in which caſe the award ſhall 
be good : And it was reſolved in the principall caſe, that the a- 
ward was made of both parties, for one was to have money , and - 
the other though there was no exprefle mention , that the other 
ſhould be diſcharged of his Aſſumpſit, yet the award was a good diſ- 
charge in Law , and may be pleaded in Bar upon an Acion brought 
gpon the Aſſumpſit , and ſo it was for both parties. 

And to the ſecond objeQion, it was agreed, that where ſub- 
miſſion is, with 7ta qzed, e+c. as above, that there the Arbitrators 
ought to make arbitrement, ofall the variances and controver- 
ſies, referred to their arbicrement , and if they do make no ar- 


- birrement, of all the matters of which the ſubmiſſion is made, 


the award is void, but if the ſubmiſſion be generall , as of all mat=- 
rers in variance or controverſie between them : There if the Arbi- 
trator makes his award of all matrers which are known to him, the 
award ſhall be good: As my Lord Coke conceived , though that 


there 
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there are other matters in variance, of which the Arbitrator hath no 
notice, avif divers Creditors ſue a-commiſſion, upon the fatute 
of Barkryapts, and an another perfon to whome the Bankrupt was 
indebted , doth not come in as a Creditor, nor givenotice tothe 
Commiſſioners, that the Bankrapt was indebted to him , he chall 
not take benefir of the commiſſion, for the Commiſſioners can- 
not releive thoſe Creditors of which they have no notice, as it 
appeares by the caſe of Bankywnprs in 2. Coke. 

And to the third objection it was anſwered and reſolved, that 
the award was good , notwithſtanding that no place be expreſſed 
where the money shail be paid , for in Law that -ought to have re- 
ſonable conſtruction , and the party-oughc to have reaſonable tune 
for the payment of that , but Fofter conceived that it is nor good , 
forit ſeemed to him, that if the award shall be goo, that the 
Obligation of ſubmiſſion ſhall be immediatly forfeyted, for thar 
there was neither time nor place, where the money shoald be 
payd, but this was anſwered with the Bookes of 3. H. 7. 16. Ed: 4+ 
Where it is ſaid thar if an Arbitrator award that one party ſhall 
pay ſuch a ſum of money at ſuch a day, and keeps the award in his 
Pocket till ſuch a day be paſt, that yet the Obligation ſhall not be 
forfeyted : And ſoir was reſolved and gs by all the other 
Juſtices , that the award was good , aud Judgement was entred 
accordingly. 


_ Hillary 7. Jacobt, 1609, In the Common Bench, 
Foſter againſs Jackſon. 


1CHeARD Foſter Phantiff ix Scire Facias againſt Annes 'herethe death 

R# fg and Myles Jo Bxecutors of Thomas 7ackson , - = aye is 
upon Judgement had _— the faid Thowar inan Aon of Debt : /;. ſhall be fo 
The Defendants pleades that the ſaid Thomas Fackson the Teſtator 1; ao, 
was taken upon a (apias ad Satisfaciendum , awarded upon the 
ſayd Juigement , and in execution for the ſayd Debt , by force of 
the ſaid (apias, and there died in execution, and ſo demands Judge- 
ment, &c. And the ſole queſtion was, if the ſaid Teſtator being 
in execution for the ſaid Debt by force of the ſaid Capias, and there 
dies, if this be ſatisfaction of the Debt or nor. + 

And Dodri4ge the Kings Serjeant which argued for the Plaintiff gfe 
in the ſayd Scire Facias conceived that it is no ſatisfaction , but 
that notwirh ſtanding rhe ,Debt remaines, for the words of the 
Writare , Capias ad ſatisfaciendums,and all others Executions ,as 
Fire Facias , and Eligit are ſatisfaQory : But the Capias is but a 


reſtraint of his- liberty, till he hath ſatisfied the Debt , _—_ 
| at 


mi ooe—omungmneoneuntei-oocy ge ES 


312 


Certigrart, 


Foſter againſt Jackson. PartIT, 


that it is no plenary fatisfaRion , but only reftraint of his liberty, 
which the Law more reſpets.then Goods or Lands, and for thar 
{aſtodia ought to be Salva & ſtrifta: So by this the party may 
be Inforced to pay. his Debt Salva, to the party, ſo that by this 
the parry may be ſafely detained, till he hath ſatisfied the Debt, 
and Strifa to the King , ſo that by this Juſtice may be ſatisfied , 
and for that Bra#oz ſaith; that itis'only to compell the party 
ro make fatisfation: And it is reſolved in the 33. H. 6. 47. That 
itis no ſatisfation, bur that the Body ſhould remain as a Pledge, 


ill ſatisfaRioa were made, or as return Irrepleviſable, and yet rei- 


ther the one nor the other are ſatisfaction: And the words of 
the Writ are Capias ad ſatisfaciendum, the party, bur if be will 
ſatisfie then there is no reaſon that the Defendant ſhall be Impri- 
ſoned by the Wric : But if he will not pay, chea he ſhall con- 
tinue in Priſon, Lgonſque ſatisfecerit, by which it appeares that 
the Impriſonment is no ſatisfaction, and it appeares allo by the 
Repiſter, and Firz. Na. Bre, 246. b That if a man recover 


Damages of Treſpaſle, before the Juſtices of Oyer and Terminer , 


and hath the party in execution by force of this Judgement , now 
if the parry which is in execution dies in Priſon , he which recover- 
ed may ſue Certiorari to the Juſtices ro remove this Record into 
the Kings Bench , that che Juſtices chere may make upon that Re- 
cord, as the Law will in ſuch caſe: Andirt ſeemes by this that the 
party ſhall have execution by Elegir, or by Fieri Facias, for it 


15 not reaſonable as it is there ſayd, that the death of him which * 


died in Priſon , ſhall be ſatisfaRion eo the party which recovered: 
( but Firzh. here ſaith, Tamen guere , for he doubced of that ) 
but in the Regiſter chere is a ſpeciall Writ of Cerriorars to this 
purpoſe, that is to remove the Record inco the Kings Bench, ſo 
that the Juſtices may do there upon that, as the Law will, and 
if the Law will not allow the party to have new execution, it were 
in vim to have ſuch Certiorars, for other courſe cannot be ta- 
ken,” and the end of every ſuit is ro have payment, and fo is 
the Judgement that the Plaintitt ſhould recover his Debt, and (0 
is the Writ, andthe count, and the Capzas alſo, and to the end 
of Juſtices in Sunum cxique trivxere: And the party hath nor any 
of theſe ends, if the death ofthe Defendantin priſon ſhall be ſa- 
tisfation, and inthe 47. Ed. 3. Fitz, execution 41. Perſey ſaid , 
chat if in Treſpaſle the Plaintiff recover, andthe Defendanc 1s ta- 
ken for the Kings Fyne , if he pray that the Defendant continue in 
Priſon, till he have made agreement wich him, perchance . he 
ſhall not have Z/egir , and for that being in Priſon, he prayed 
execution of his Body, and had it, but if the party gets out that he 


hach noexccution , that it is not his defaulc , he ſhall have F/egic 


after 
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after, for that, that he cannot have his purpoſe according to his firſt 
election. And if any bein this caſe, then upon that he inferrred that 
the party in this caſe may have a Fieri Facias againſt the E xecators. 
And alſo it is: reſolved by. the whole Court in the Common Bench, 
29 H.8. B, Execution 132. That if two are bound in an Obligation, 
conjunttim & deviſem, the Obligee impleads one, and hath execnrion 
of his body,and after impleads the other , and condemns him , hee 
may have E xecntion againſt him alſo, for the taking of the body is 
good execution, but it 1s no ſatisfaction , -and therefore he may take 
the other alſo : but ifhe have ſatisfied the Plaznriffe, he ſhall not 
have execution afterwards. And therefore this Order, that the 
Plaintiffupon an Obligation ſhall have but one Execationis intended 
ſuch an E xetcstion, which is a ſatisfation : See 33 H. 6. 48.6. 4 H. 
7. 8. 4 Edw. 4.38. 5 Ean.4q. 4. 5 Cokej92. Blumfields caſe, re- 
ſolved by all the Cort, that if the Defendant in debt dye in Execa- 
tio, that the Defendant ſhall have new execation by Elegit or Fieri 
Facias, for the death of the Defendant is thera of God, which ſhall 
nt turn the P/aintiff to prejudice, as it is ſaid in T rewnyard: caſe, 
38 H. 8: Dyer 60. The Plaintiff thall not be prejudiced of his Exe- 
cution by a& in Law, which makes no wrong to any. And to the firſt 
Objection which may be made againſt him, that is, That all proceſle 
are determined after the parry is taken, and in exrec#tios ; to that he 
anſwered, that this is where the P /aintiff bath ſatisfactory execation, 
as it appears by 41 Eaw. 3.13. where an action of Account was 
brought againſt cwo , one was out-lawed, and the other comes by 
the Exigent, and enters in the Court; and he which was out-lawed, 


obtained his charter of pardon, and for that , that proceſſe was de- - 


termined againſt him. And the Plaintiff hath chofen to have his a- 
ion againſt che other, he prayed that. he may. be diſcharged. But 
it was reſolved, that the proceſſe was not determined, nor he which 
was out-lawed hall not be diſcharged , till the P/ainriff be ſatisfied, 
by-which ir appears that the proceſs is. not determined rill execx#tion 
with ſatisfaction. Two other ObjeRions alſo he endeavoured to an- 
ſwer, that is, thar the P/a;xtiff bath derermined{ his ele(#;oz by taking 
the Capizs, and that cannot refort to any orficr Proceſs : and to that 
he agreed, that where the parvy bath ne ſuch e/eQF;0z,that he can- 
not. reſort. to any other Proceſs, during the life of the party. Burt if 
rhe ſatisfaction be prevented by the aft of God, as in the principall 
caſe. But when his perſon which was the pledg for the debt, and 
was to remain in priſon till the debc be facished, 15 diſcharged by the 
act of God, and che P/aintif hach not the fruit of his Suit., nor the 
Judgement is not ſatisfied , and the Plaintiff hath done all that hee 
can, and there was,no defeR in. him, it is no reaſon, but that he may 
bare ne proeſc;andehexbir/obje&ionj 2, Judgment which was, 
EO OR SUPRITIT OW een nee oiverl 
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piven in the Kings Bench, Paſche 43. Eliz. Rot. 58. between Wils- 
ams and Curtiz : Andrto that he ſaid,thac he he conceived, that this 
was 2 rule for default of proſecution , for the cauſewas referred to 
Arbitrement, and ſo hanged for long time: and ſo though the Judg- 
ment was diredly againſt Law in the principall points , yet for thar, 
chat it was not npon-folemn argument of the Judges , hee faith it is 
not to be compared to other authorities by him cyrted before, for 
which he includes, and prayed Judgment for the Plaintiff. 

Hatton Serjeant that argued for the Defendants conceived the 
contrary, and firſt he examined how the body of a man cometh ſub- 
je&and lyable toany Execrtion , and to that he ſaid , that by the 
Common Law the body was not ſubje& to Execxtion for the debt of 
any man, but in accomprt only a Capias ad compatandam lyes , and no 
other proceſſe inthis ation, but diſtreſſe infinite till the Statzte of 
Marlbridge, Chap. 23. and Weſt .2.Chap.11. (apias was given in Ac- 
compt ; for by the Common Law , the Procefle in that was Diſtreſſe 
Infinite as aforeſaid, and after by the Statzteof 25 Edvw. 3. Chapter 
x7. Such like Proceſſe was given in debt, as in accompt , and before 
thatthe body of the Defendant was not [yable to execution for debt, 
ifit be not inthe Kings caſe, as it appeares by Sir Yiliam Harberts 
caſe, 12. z. And upon this he inferred upon the words of the Sta- 
rate Of 25 Bd. 3. Chap. 17. which faith, that fach like Proceſle ſhal be 
indebt, as were in accompt : That after the P/aintif hath determi» 
ned his election, and taken a Capias, thatthen he is in the ſame caſe 
as if it had been inaccompt , and for that he cannot refort to any 0- 
ther Proceſſe, And he ſaid that the words ofthe Elegie and Fiers 
Facias do not differ in fubſtance from the words of Capias, for there 
isto fatishe the party, as well as in the other : And when a man hath 
made his Ele&ion to have Elegir, he ſhall not have other Execution, 
But when the Defendant hath neither goods nor Lands, Then q#3 zon 
habet in are licet in Coypore , and the Plaintiffe at the firſt when he 
hath Judgment hath eleQion to have Fiers Facias, Elegit, or Capias, 
then he cannot have fiers facias ; but if he determine his Ele&ion at 
the firſt, and ſue E/egit or Capias, then he cannot have- fiers facsxs, 
but may firſt ſue fiers facias, and after Elegit or Capias , as it appears 
by the 15 H. 7. 15. 14H. 7. 28. and 7H, 6:7. Bur if it be upon 
Statute ſtaple, Then he may have execntion for his Body, Goods, 
and Land together, as it appears by '3x H. 6. 47. Zynnacres Caſe is 
put in B/nfields caſe, 5 Coke 92.b. and 15 H. 7. 15. But the reaſon 
of this is, that a ſpeciall Execution by fatute is given in this caſe. 
And he agreed, that where a Judgement is given againſt 2 or 3. and 
the P/aentiff fue Capias againſt one of them , by hit he hath deter- 
mined his EfeQion : Sothat if he dye in Prifon or otherwife, he my 
ſue another Capiac againſt the others , but he cannot fue fieri faciar, 

or 
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Coke 92.6.4 H. 7.8; And he faid that the bodyis the principall, 
b 


and becomes chargeable by ſtatute: and it appears by 22 A. 43. 
That when the party is in Priſon, that this is adjudged in Law an £x+ 
ecution for the party : and furtherin the Booke of 33 H. 6. 47. is 
but the opinion of P7:i/or and Lacon ; And the principall caſe there 
depends upon another point, Fitz. 246. before cyted,is but a quere, 
and Fitz, himſelf doubted of it ; and the book of 44 Ev. z. Fitz. 
E xecation, 41+ is but the opinion of Percye; But the Judgment upon 
the principall point is otherwiſe. And the principall caſe in Z/«nfie/ds 
caſe, 5 (oke, was upon another point alſo, asit appears by the Booke, 
and ſo he concluded with the Judgment before cyted to be in the 
Kings Bench, Paſche 43 Eliz. between Williams and (uttris , which 
was dire in the point according to his opinion, and prayed Judge» 
ment for the Defezdants in the Scire Facias, and it is adjourned. 
This Caſe was argued in 7 rinjty Tearm next enſuing , by all the 
Judges ofthe Common Pleas : and firſt FoFey the youngeſt Judg ar- 
gned, that the death of the Defendant in Priſon being in Execarion, 
was no ſatisfaction, but the P/arntiffe may have a new execntion a= 
S1inſt his FE xec#tors, for he ſaid it was an old ſaying, That debts went 
before deadly ſinne : And that every one ought to ſatisfie his debts by 
the Law of God, before Legacies given to charitable uſes : And fo by 
the Law of the Realm, if it be not the default of the Plarntiffe , as it 
was not in our Cauſe ; for the death of the Defendant in Priſon was 


thea&t of God, and the FE xecntors have confeſſed by pleading that 


they have aſſets, and the P/aintif hath nothing but griefe and pain 


and he ſaid as before, that at the Common Law no Capias lay , till 


the Statutes of Marlebridge, (hap. 23. and Weſtminſter, the 2. Chap. 
11, {apias was given ini Accomprt, and then the ſtatute of 25 Eaw. 3. 
(hap. 17. gives ſuch like Proceſſe in debt which was in Accompt, and 
then in Accompt Capias ad Comput andum lyes, and in debt Capias ad 
Satisfaciendum : Andifin Accompt the Defendant was adjudged to 
accomprt, and Capias ad Computandum be awarded , and he taken by 
force of that , and committed to Priſon, and here dyes, a new Writ 
ſhall be awarded : So in debt, ifthe Defendant be taken by Capias ad 
ſatisfaciendums , new Writ ſhall be awarded againſt his Execntors, 
ſeer Edw. 3. 24. 1 H. 7. 5 Coke 92. Blundfields caſe ; for it is on- 
| ly the default of the Defendant, that the debt is not ſatisfied, and for 
that it is no reaſon that the P/aintiff ſhould be prejudiced by that : 
and 11H. 4. 44, and 45. by Skyeene , Debt upon an Eſcape doth 
not lye againſt the Executor of the Sheriff, but new Proceſle ſhall be 
awarded againſt the Priſoner which is eſcaped ; for a man ſhall not 
rake advantage of his own wrong, as in the caſe of Littleton. If the 
ſonn makes difſeifin, and enfeoffs v2 Father, which dyes, the Ro 
S1 2 a 


Debt upon sf- 


cape againſt 
Whom 


Warburton, 


' errein this point: and his opinion alfo 1sſo.intri 
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ſhaſt not take advantage of this Diſcent, becauſe he was particeps cri- 
winis, and he ſaid it was no wrongto any, if execution were made of 
the goods of the Teſtator, and it is miſchievous to the Plaintiffe, for 

he ſhall looſe his debt :And to the Objections. which have been made, 

that there is an end of Proceſſe when the Defendant is taken by Ca- 

pias, and dyes in Execution, the which he agreed as long as the De- 
Fendant lived, but after his death he may make neweleRion,47 Ea.3.. 
Fitz. Execution 41. by Percye. And it appeats by the pleading in 17 

E4.3. That 7udgmeat & Execution without ſatisfaction is no- Plea in 

Bar. And alſo he cyted the Regiſter, 285. and Fitz. Na.Bre. 246.19, 

E4.3. 21 H- 6, 5. where the Plaintiff had effeual execution, which. 

was ſatisfaction, 44 E4. 3. 21 Edw. 4. 1Edw. 4. 8H. 7. 16H. 7.to 

the ſame purpoſe , for which Doariage cyted them before, And al- 

ſo he ſaid , that the Judges have always had reſped to the ſatisfaci-- 

on of Debts, and for that would not bayle one in Execation upon a 

Writ of Errour , where Errour indeed was aſſigned, but ſuffers him 

to remain in Prifon till. the Judgment were reverſed. Bar here the 

Plaintiff hath neither Bale nor any ſatisfaction. but griefe and pain : 

And in the 21.0f H. 7. the Sheriffrerurned, that the Defendant had 

no land; but lands.in uſe, and was adjudged that he ſhould execute 

the E/egit upon theſe Lands , ſuch was the reſpeR that the Judges 

have to Executions, and to the Caſe of 35 H. 6.47. This is but the 

Opinion of Lacey, which erred-in the principail oy , and may as wel 

| tely penned , that 

he cannot underſtand it : And I1artins opinion alſo in 7 H.6. 7, is 


againſt the Judgment of the principall caſe. And to the Objection, 


that the Party had. determined his Election by the Execution of the 
(apias, he agreed to that with this difference, thar is, if the Plaintiff 
ſue Scire-facias, & the Sheriff levyed part, that this notwitkſandin 

the Plaintiff may have Capias for the reſidue , and ſo Elegit after F;. 
eri facias, or Capias, for there is.not any Entry made of awarding of 
fieri facias , or Elegit : But the Plaintiff.only ſued thar out of the 
Court, ſee 44 Eaw.3. 18 Ed. 4. 31Ed. 3. 17 Ed. 3. 20 E4, 2. 223. 
Affiſ. 17-H. 7-1. And ſo he coucluded that the Judgment $hall be 


given for the Plaintiff in the ſcire facias, | 


Warburton Juſtice conceived the contrary, that is, that the Plaine 
tiff inthe Scire facias ſhall be barred : And he agreed and ſaid, that 
none will deny but that Debts ſhall be paid , but that ought to be 
according to the rules of the Law : For by the Common Law the bo- 
dy of the Defendant was not lyable to execxtion, and then it is to ex- 
amine in what caſes he is at this day ſubje&t to execution : and 
though in Treſpaſſe Capiaslyesat the Common Law, but in Debt no 
Capias lyes till the Statate of 25 Edw. 3, which gives the ſame pro- 
ceflewhich was in Accompt , and this is as well in the. Originall pro- 
ceſle, 


FOG" 
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ceſle, as in the Tudiciall, and Elegir was firſt given by the fatate of 
Weſtminſt. 2. And this was of the Bal of the Land: Bat Lewari facias 
was at the CommonLaw of che profits of che Land :That in debc Ac- 
ceptance and Elett:oz binds the party , and.ſo chis remains ; for che 
ſaid Stat#tes being in the affirmative, doth not take away that , nor 
abate it : and by thac if Conuſee of a ſtatate accepts Land extended 
at.too high a value, he is bound by that, 22 Edw. 3-432 B.6.15 H. 

.And that when the Party hath Judgment , he hath e/e#70; to have 
execution by Fieri facias,Elegit, Or Capias,for he hath determined his 
Eleion. So if he makes his Ele Aion of a Capias at firſt, he cannot 
have Elegit after, 30 Edw. 3. adjudged 32 Eaw.3. Proceſſe 52. 
according, Long 5 of Edw. 4. by Markebam and. others, and the 
reaſon which is given in 47 Ediv. 3: 17 Edw, 4. and 21 H. 7. that 
have been remembred ro the contrary is only.,. that ir is reaſon that 
the Plaintiff ſhould have the ſame proceſſe which was at the Common 
Law, and there was not any ſuch preceſſe as Capias in debt at the 
Common Law, and 21 H. 7, may be. underſtood that the Elegir 
was not returned, and ſono record ofthart, And 5o Edw. 3. aman 
may recover in Debt, and pray Elegit, and after brings Debt upon 
the Record, but it doth nor lye. And he agreed to the Book of 23 
H. 6. For there the Defendant was bound in an. Obligation to make 
ſatisfaction of Debt, and hee dyed in Priſon, andchis cannot he 
fatisfaction according to the Condition. And in. the Caſe of F:tz, 
Nat. Brgv. the ſame doubr of that ,.and this was the more ſtrong 
caſe then the caſe at the Barr.: andif he doubted of thar, is the cauſe 
that he doubtsalſo, And cyted 1i/liams and Cattis caſe, Rot, $8, 
in che point, where the reaſon of the Judgment was for that, that 
the Plaintiff had his plain and full ſatisfaction, andyſaith thar it was 


apparent difference detween that.and Bl/xxfields caſe , for there was 


2 Defend.ints : an} here if one dyes, chere ſhall be no facisfaRion, 


and (0 theſ@reconciled. And foif a man be taken upon. a Statue 


Aterchant, and dyes in exxecation, thar ſhall nor be ſatisfaction, for 
this is ſpeciall prozeſſe given by /tatater. And 14 A.7. 1. Ifa man be- 
ing in Executioneſcape, he hall not be taken againe : and inthe r4 
H.7.in debt, upon an Obligation Capias pro fine was awarded ,. and 
the Defe;-1:it taken by that, And the Plaintiff prayed that he mighe 
be in Execution for his debt alſo, and could not, for that he had 
ſued Fieri facias , and it doth not appear if the Sheriff have that ex- 
ecuced or nor, And fo he concluded that the Judgment ſhould not 
be revived by the Scire facias againſt the Execators , andthar Juig- 
menc ſhall be given for the Defendants in the Sire facias. 

Walmſl:y Juſtice accordingly. He ſpecially oblerved the forme of 
the Wris which ſuggeſts, quod executio adhnc reſtat facienda , &c, 


Ando that. the Defendants in the Scire Facias plead that Capiar was 
EE awarkied 
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awarded at the ſuit of the P/aintiff, and upon that the Defendant 
was taken in exec#tioz and there dyed, by which it appears that 
the words and ſuggeſtion of the Writ was anſwered direaly, and 
upon that he ſtrongly relyed , and then ſaid that there were 3, ways 
ro have Execution, that is,by Fieri facias, ( apias, and Elegit: And 
there is a ſpeciall order to be obſerved in the ſuing ofthat; tor a man 
may have Fer: ficias, and if the Defendant have not goods, may have 
Elegit, or Capias : Butif he make his Eleftion to have (apsas , he 
cannot have Fer: facias, nor Elegit, or if he ſue Elegit, he cannot 


 havea Fiey; facias., nor Capias: In33 H.6. and 44 Eaw. 3. which 


have been cyred, the P/aintsff ſues Elegir, and after that would have 
ſued Caprtas , ſuppoſing thar he had nor accepted the E!cgit ; but of 
the other part it was ſaid, that” the Sheriff had made Execution of 
it, the which he could not contradi& it. And if the Plaintiff had 
Fieri facias, and goods delivered to him in Execution, and the Writ 
returned , he ſhall not have a ſecond Execution : and ſo if E/egir ex- 
ecuted and returned, 14H. 7. 15 H. 7. and faid that Executions are 
tickle things ; for if the party eſcape, he delivers himſelfe out of 
Execution, and the P/aizt:ff fhall not have other Execution againſt 
him , for that he hath had one Execution, 2 Edw.4. Andſoifa 
man ſues a Writ of Priviledg out of Parliament, and by that is deli- 
vered out of Execution, he ſhall not be taken again. Andſoifa man 
be delivered upon a Writ of Error, for when the Party hath made his 
Election to take proceſſe againſt the body, ic was his folly" that he 
made ſuch EleQion ; for though that death be the a& of God, yet 
for that, that fatzuinm eft omnibus ſemel mori, and for that God hath 
done no wrong, for he hath but performed his Ecernall Decree, and 
for thar it is not the at of God only , bur the folly of the party to 
make ſuch EleRion , and the Book of 47 Eby. 3. by Percy is but his 


opinion, and more other Books are againſt chat, and g,. 6. Dax- 


by and Priſet are againſt Zacon: and rhough that the Ueath of the 
Party in Execution is no ſatisfaction in re; veritate, yet in Law it is ſa- 
risfaction, for that that the party hath no other remedy, the Writ 
in the Regiſter is certiorari ad faciendam in omnia & ſfingula que ſe- 
cundum legem & conſuetudinem fieri, &c, And there 1s not any Law 
nor Cuſtorae to warrant any ſuch Courſe , and here is not any other 
proceedings upon it. But if he may have a Writ of Scire facias often- 
ſurus quare ſatisfationem habere noz aebet , then it may be that the 
Defendants ought to give another anſwer , bur for that, that there 
is not any ſuch Writ , it ſeems that Judgment ſhall be given for the 
Defendants. : 
Coke chief Juſtice ſeemed the contrary, and he agreed with Fofer, 
and he ſaid, that it is vexata et /pinoſa queſtio, for the Books vary, 
and great arguments have been made of both parts, There are 
three things conſiderable, ; I.Reaſuns, 
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1. Reaſons. 
2+ Authorities, | 
3. Anſwers of Obje1ons, 

And for the Reaſons : Firſt , he conſidered in whom the default 
is for which the Plaintiff ſhall loſe his Debt, 

2. That the Debt remains aſter the body is taken in Execution. 

3. If the body taken in Execntioy be ſatisfaction. 

4, Ifthedying in Execatios be a diſcharge. 

5. The Miſchiefs, if ſo they shall be. 

eAnd to the Qbjettions, | 

Firſt, Eſcape , which is the wrong and a& of the Party, it is no ſa- 
tisfation nor diſcharge , and here is the at of God , and eleft;ox of 
the party. | 

2. Execution by Elegit, If Lands be extended upon that, this is no 
ſatisfaction, And ſo if he be delivered by a Writ of Error, and fo in 
this caſe. | 27 

And for the firſt , the fault was in 7acke/ox, for he did not keep 
his day inthe Condition, and uponthts was ſued , then he pleaded a 
falſe plea, and upon that 7#dgement was given againſt him, in all 
which aQions the default was in the Defendant, and no default in the 
Plaintiff, for he took the Body whichis the viſible exec#tox, not in 
ſatisfaltion , but to ſatisfie, and the Defexdants haye not pleaded 
fully adminiſtred, but confeſle that they have eſſets, and there is 
more reaſon that the Plaintiffshall be ſatisfied , rhen the Fxecnutors 
keep the godds to their ownuſe ;forit is Summa 1njuſtitia noceutem 
babere totum Incram, & innocentem totum damnum. 

Second reaſon was , that it is no ſatisfaQtion for the Defendant to 
dye in Priſon, and agreed that if 2 Pyecipes are contained in one O- 
riginall, theresha!l be bnt one ſatisfafion. But'if one be taken by 
Capias,and remains in Execution , Capias $hall be awarded againſt 
the other , and heshall remainin Prifontill /arrsfa#50, be had , for 
execution is no ſatisfaftion, as it.is ſaid in 29 H. 8.6; Execntion 132. 
judge ; See 4E4. 4. 38. 5 Baa. 4H. 7.8. And Hillaries Cife, 
331.6. &h 


And tothe third, that is : that the Debt remains afrer the taking 


of the body in execution, and agreed that when execntion is made 
ef goods. orJands , | no Debtremains , but otherwiſe it is of execxrs- 
ox ofthe Bady , /as it appears by 29 H.$. before cyted, B. Execution 
1 32. and 4-8 #/. 15, where a man was condemned in Damages in 
Treſpaſs, and committed toPciſon by 'Capias, and efcaped, the Gaoler 
dyed, the Plaint;f prayed debt. againſt his Exec#tors, and could 
not have it, for they are not charged without ſpecialty : and the 
P{aintiffaleadged that the Defendant was vagrant 'in the Coumy 
of A. and prays Capiasto the Shetift of 21.0 rake him, and it was 


Sranted, 
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cranted , for his remedy againſt the Sheriff was determined, and this 
proves alſo, that che Debt remains after eſcape, &-/c:re farias is, /icet 
udicium redditum ſit, tamen executio reſtat ad bac facienda de debito, 
for the body is bur as a pledg, & the form of the Writ in the Regiſter 
Capias ad /atisfaciendum-, and not in fatisfation, which proves that 
there is'no ſatisfation,” but'upon the payment of the money his body 
ſhall be delivered out of Priſon, & this is execution with ſatisfaQion, 
for there are two-Executions ; that is, Medins & finals, the firſt is 
the Capias, the ſecond Satisfattion, which is Vitimme Finis: And it is 
a g00d rule, q#0d nihil videtur fall um, ubi aliquid reſtat faciendum ; 
and hereis a/#q#id faciendum; that is, Satisfation,for in all as there 
is 2 beginning, progreſſion, and conſummation, & Conſummation in 
this caſe fails, Aors eſt horendum divortium, which is the atof God. 
And when the at of God hath delivered him which lyes in priſon 
For his own defaulr , it is no reaſon that the P/aintiff ſhould be pre- 
judiced, 43 Ed. 3. 27. A man enfeoffs the Father with Warranty, 
which-imfedffs an eſtranger which enfeotis the ſon : the father dyes, 
the ſon may vouch, for it is the at of God : And to the Miſchiefs, 
zec erudelss creditor , nec delicatus debitor ſunt audiendi ,. for they 
play at Bowls, and keep Hoſpitality in the Priſon : Or if a man be ar- 
reſted, and makes a'tumulr;, and is ſlain in indeavouring to break the 
Priſon; and breaks his Neck, it is no reaſon that he by ſuch aR 
ſhould defraud the Plaintiff of his Debt, the -opinions againſt him 
are-coupled with-abſurdities, as 7 H. 6. 8. Martins opinion is alſo 
imparted with abſurdity, 33 H. 6. 48. The opinion of-LZacoy is alſo 
coupled with another abſurdity :.and 22 «fſſi/. b, Execution is alſo 
coupled. wich abſurdity, that is, 'if the Defendantreſcape , this deter- 
mines the; debt, and -is atisfaRion : and 15 Edw.'3. Ynare Impedit, 
174 in Writ of Right of Adyowſon,, the P /ainriff hath Judgment, 
and habexe facias ſefinam in the life time of the Incumbent, and after 
»bis death ſues Scire Pacias, the fifſt:is Execution, but not wirk fati(- 
faction; . andthe'laſt.is fatisfaction;,::for by this he hath the fruſt of 
his Judgment;:So;:x9 By, 3. Execution '1 24 a younger: Ratnte 15 Cx- 
rended, and Liberate ſued, exzcuted, and returned : And after an 
elder #atrte isextended-, -and-after ſatisfaction of that, he that hath 
the youngeſt may ſue.Fcire Fatias, ard have-execution of the youn- 
geſt :. So of Beaſts diſtrained / and; put; into: thetPound; and thete 
dye, he which diſtayned; may. diftray6 again,,: forthis'is no ſarivts- 
ion. of, his Reng, 34H; 4:44:15 Bomilqs 101 1D Ez Dyer 280 
And fo Capias adgompet aniug;is gt Acompt;,7 nor {apias: ad ac- 
quietangum, Acquital; Regiſter, 30.:39.285:. Ang it is.flaid in Bra. 
lib. 7. Chap. 17..S##t brevia Magiſtralia & :fermata , the firſt are 
made,by Maſters of, the Chancery.,;gke ethers: w bick are -Qriginall 
MEET whib ute founded þy,a&s Of mer 
bo;-rr 55H changed 


( 
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changed without {Parliament ; and as Fitzherbert in his Preface ts 
bis Na. Bre. faith, that every Art and Science bath certain Rules and 
Foundations,to which a man ought to give faith & credence,and the 


Writ of Fier: facias being founded upon'a Statere,and the form,that. 


executio adhuc refbat facienda: be ſaith that this was the Judgment of 
the Parliameyt, that the firſt Execution'was not Satisfaction. Burt as 
the Writ is alfo in the R ggiFer, 245, That where a man is condem- 
ned in Treſpaſſe , and committed to-priſon, detinendum quenſque, 
heſarisfie the party , by this it appears that he is but a pledge :' And 
Fitz, Na. Bre. 63.65+ 67. and Regiſter, Ifa man be taken by Ca- 
pias E xcommunicatum, ad ſaiisfaciendum & parendum Clavibus Ec» 
cleſie , and is delivered by Writ , which iſſues 5mprovide , another 
Writ of Capiasſhall be awarded. . And to the matter of Election he 
agreed; thatif Elegit were awarded, the party cannot have Fiers 
facias, nor Capias, for there is Entry made, quod Elegit fibi execn- 
tionem de meditate, But when Fiers facias or Capias is awarded, no 
entry at allis made. But if any of them are returned executed, then 
he cannot reſort.to another Proceſſe.; and with this difference a- 
grees all the Books of 15 H, 7. 15. 2: 4.7.19. 30 Ed. 3. 24; 31 
Edw.y3. Proceſs 52. 19 H. 6.4. 34 H. 6,20. 45 Edw.3. 19.50 
Edw. 3. 4.and5. 18 Eadw. 4. 11: 20 Edw. 4:13. 11 &iz., Dyer, 
296, And to the caſe of Williams and C#ttrys, cyted to beadjudged, 
43 Eliz. the which he cyted as Lambs cafe, he ſaid in this was ma- 
ny apparent Errors in forme of pleading, fo that the matter in Law 
cannot come to Judgment, 35 H. 6. Pri/ot ſeemed that by the Jaw 
of God the Impriſonment of the body of a man was no fatisfaRion, 
for by that the Creditor. may fell his Debtor and his Children for 
the payment of his Nebts, Aatth; chap., 18 ver/. 24. 4 Kings 4 
Chap. verſ. 1, Xatth. chap, 5, Luke chap,.3.2. And: ſo he'agreed 
with Fofer in opinion;,: and concluded ,\that;the death of, the 2e- 
fendant in the ation of Debt was no ſatisfation-, nor'idetermination 
of the Proceſſe , nor of the eleion ,. But that the P/aintiff may 
have new Execution. againſt the Execucors,. and by conſequence 
that Judgment ſhall be given for the P /aiptiff inthe; Seirefacias, bur 
no Judgment was given for that ,, there-was equality of opinions, 
that is, Coke and Fofter againſt Faimeſley and. Warburton , Danye! 
being dead, and for that it was adjourned.. | F 
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G Paſehe 2. Facobl't610, See FiNary 7, Jacobi the beginning, 


Chalke. againſt peter. 


THis Caſe was argued this Tearme by Harris youngeſt Serjeant 

2: for che Defendanrs, and by | Haxghron for' the Phintiffs :' And 

Serjeant Hareis conceived that Sir Francis Barrington was within 
the Intent of the AF of 22. E4. 4. chap. ' 157, For he hath grant of 
Frees of Inheritance , and rhis was all the profic which riſe upon the 
Soy}, and for that itfhzll be intended of the. Soyl it felfe: And to 
provethat, he cyred Parromor and Yardhes Caſe in the Com. 5 42. 
atid $43.2. H. $.x59. Crooke, 11. E112, Dyer 285, Where it is 4- 
greed 'by threeFuſtices, that.the Patenree or Grantee of Herbage 
mn x Forreſt ſhall have Treſpaſſe apainft any which conſumes and 
diſtrotes the Graffe , bur not the Trees, nor ofrhe fruit of that ; 
and rhe Treſpaſfe of that ſhall be Pare clanſum fregit, as well as 
tf it were of Land':' Ard may inclofe the Fotteſt by ſuch Grant: 
S& 17; Ed. 4.64. by Littleton that Veſtnra terre doth not paſs with- 
out-Livery-: Alfo adfnittingthat he is not owner of the Ground 
within the Starnte, yer it feemes by the Starures that they are: 
It ſhall be lawfull for the ſame SabjeRs, Owners, &c. And to ſach 
other perſons to whom fach VVood' ſhall happen to be ſold -lntr- 
mediatly after the VYVood fo cut, to fence atd incloſe the ſame 
Groatid with ſufficient Hedges able ts keep our, &c. Upon which 
wordshe inferrd,rhat S. Francis Barrington is ſach a Perſon to whom 
the V Vood is ſold, and for chat may incloſe: And alſo he conceived, 
at the Statute is general), atid concernes all perfons in general] : 


'and alſo all Forreſts and Chaſes whatſoever: And for that it is not 


like to'the' Caſes, put in Zollards Caſe, 4. Coke upon the Statute 
of 13+ Eliz, V Vhich concernes all Eccleffaſticzll perſons in generall, 


that this is a generall A; and yet cotcernes bat one Genxs in part- 
'ticulet : Bat the Sratwte of 1. Eli. Is otherwiſe, which concernes 


the Biſhop, which is buta /perier of rhis Geany; a5 it is reſolved in 
E/mersiCaſe, $, of Coke: And alſo he conceived that it ſhail be re- 


. leeved by the Srarureof 35. H.8, And fo prayed Judgement for 


the Defendant. 

:; And Hazghton conceived, that the words of the Statute intend 
ſucha perſonto whom VVood is ſoid, for one turne only : And not 
he which hath Inhericance of Wood: &that there is no word in the 
Fatetz to exclude Commoner, and fuch a Vendee is not .without 
'xemedy, for he is within the fatute of 35. H.8. If he purſue his re- 
medy according to the. fatyte, and fo prayed Judgement for the 


And 
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' And at another day Fofter Juſtice argued, that the Plaintiff in! 7 - . 
the Replegiare ſhall recover, nd ſaid rhatthe canfe conſt of three Foſter Zwftice 


parts. 
"Firſt, the Arbitrement. | 
' Secondly, the aſſurance. Lola 
- Thirdly, the private AR of Parliament, of 27.H.8. And tothaſe © 
the Arbitrement and the affurance ſhall tye only thoſe which are 
parties to it, and no others, and the Commoner is not party to that 
! nor ſhall not be bound, and the private A confirmes the affurance, 
ſaving the Right of all ſtrangers, by which the Commoner is &xemp- 
ted, and alſo the fatzte is made only as confirmation of the Grant, 
and- for that it ſhall nor extend to any other rhing, nor to other 
parties, but thoſe only which are parties to the Grant, as if the 
Queen had made a voydable Patent, and after had madea Leaſe for 
yeares, and after by.the fatzte of 18.E/iz. All Letters Patents made 
within ſuch a'time' were confirmed, this makes, the Letters Patents 
good, againft rhe Queen, bur againſt the Lefsee : And allo all the 
Covenants in; the Grant, extend only to the: Lord Rich and his 
Heires, and theſe which claim under him : And for that.it ſhall not 
extend to rhe Commoner, and alſo the private A faves che Right 
of all ſtrangers, by which the Right of the Commoner was ſaved : 
And he conceived, that the Commoner ſhal nor'be excluded by.the 
ſtatute of 22, Ed.4. chap. 7. which recites, that if-any SubjeAs have 
any Woods growing in.his own Ground, within any Forreſt, Chaſe, 
&-c. Shall cut the fame V Vood by lycenſe of the King or his Heires, 
in Forreſt, Chaſes, &c. Or withoat lycenſe in the Forreſt, Chaſe, 
&c. of any other perſon, or make any Sale of the ſame V Voads : It 
ſhall be lawfull to the fame Owners of the Tame Ground, where- 
upon'the VVood ſocut did grow, and to other ſuch perſons to 
whom the aid Wood ſhall happen to be ſold Immediatly, & c. to 
cut and incloſe the ſame Ground, with ſufficient hedges, able to 
hold out all mannerof Cattell and Beaſts, and to continue the ſame 
by. the ſpace of ſevenyeates, without Tuing pf apy orfier Lycenle, - 
of 'him.or of his/Heires, 'or of any other perſons, or of any their 
Officers of the ſame 'Forreſt, Chaſes, &-c, By which words itap- 
peares, that the fat#te doth not extead to any Wood of the Kin 
but only to.the Wood of the ſubject lying in Forreſt of the King, or 
of other perſon owner of the Forreſt, or Chaſe: And if it be in-che 
Kings caſe, and he hath lycenſe, from the. King to cut the Wood, 
then may he cut.it without other lycenſe, according to the percloſe 
of the. AR : And the fatete doth not give.lycenſe to.Incloſe, with- 
out the aſſent of the Coammoner, but without other lycenſc of 0+ 
ther Officers of the Farreſt:: And Ian .the Owner of the 
Ground, may firſt cut the a then Incloſe : But by the Sta- 
£.3 tute 
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tute of 35; H. 8. Otherwiſe it is, for by this:he may firſt incloſe, and 
thencut within four Moneths ;_ and that Sir Francis Barrington 
hath no intereſt in the Soyle, and that this Sratwte of 22, Fd, 4. is a 
private Statzte.and ought to be pleaded, for it concernes only. for- 
reſts and Chaſes,and it is no other, thenif it ha been.of al Woods in 
Parks, and reſembled that to the ffatwte of 1. Eliza.. of the Biſhop, 
which concerns only the Biſhop, and it is reſolved in Elmers caſe to. 
be private ; and the ſame Judges ſhal not. take notice of that without 
pleading, .and it is not like the ature of 13 Eliz. which concerns al 
manner of ſpiritual perſons in general, and alſo chat this fatere is re. 
pealed.by:the fatute of 3.5. H..8, which isa negative Law, and Leges 
poſteriores priores contrarins abrogant, and it is agreed in Porters caſe 
I. Coke, and ſo he concluded that Judgment ſhould begiven for the 
Plaintiff. Warburten Juſtice tothe contraxy,and yet he agreed that 
neither the Arbitrement, nor the conveyance, nor the private aR,ex- 
cludes the Commoners for theſe-reaſons, which have been. urged by 
Fofter;but he relyed only upon the fature of 22. E4.4. and to that he 


' ayd that the fatxre gives power to.the owner of Ground to incloſe, 


and it ſhould be frivilous for him to incloſe,, if the Commoner ſhak 
not be by that excluded, and he ſaid that the perſons mentioned in 
the fatute are two. TX PN, 
" Thefirſt is the owner of the ground, and ſuch perſon he agreed 
Sit Francis Barrixgton is,nOt. OAT 
The ſecond is ſuch perſon to whom ſuch wood ſhaft happen to be ſold, 
and ſuch Perſon it ſeems, is Sir. Francis Barrington,and yet he agreed 
that he hath an Inheritance in the Trees, and the Owner of the toyt 
cannot cut them, nor dig the ſoyl from che Roots of the Trees, 4 
then the Grant could not take effe, and he ſayd there is no diffe- 
rence between ſales of Wood, though that the ſtatste ſpeaks of the 
Perſon to whom Wood ſhall be ſold, and another perſon to whomit 
ſhal be given wichout conſideration,andto that he reſembled the fa- 
tute Weſtminſter 2. Chap. $5 quis aljenavit terram ux9ris ſue, non de- 
ferratur', &c. ſed expettet emptor,&c. though that the ature men- 
tion buyer only ; yet Donee without any conſideration shal be: in- 
tended in ir, and that the ffatwre doth-nor intend within it, and 
that. the Start«re.dorh not rintend ſale Vince vice tantam, but ra- 
ther ſale of Inheritance, for ſuch Vendee may rather intend the 
preſervation. af the wood then the otlier : And he inferred upon 
theſe. words 'vf the farure, to incloſe the ſame Grounds with. hedges 
ſufficient to keep out al manner of Cattel and beaſts out of the fame. 
Grounds,andtheſewords expound themſelves, for they shal not.be 
intended Deer, but Cattel which belong co Commoners, and fois the 
frnte of Weſt. "2. Chap. If Infant ſufter-Uſurpation, thisshal not 
ind hin, but this .hal be intended, where he. OP ron, by 
ER.” | iſcent 
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diſcent and not by purchaſe, and this appears -Gy.the words of the {a+ 


tute, which-are, Cam aliquis vis preſentandi non babens preſentavit 
ad aliquam eccleſiam, cujus preſentatus fit admiſſus, ipſe quiverns eff 
patronus,per nullum alind breve recaperare potuit advocationem,quam 
per breve de reflo quod debet perminare per duellum vel per maguam. 
aſſiſam per quod heredes infra etatem exiſtentes per fraudem & negli= 
gentiam caſted multities ex htriditatem patiebantar, &c. By which 
words it appears, that there ought to be preſentation which paſſeth 
by fraud and negligence of the Guardian, which the Statute reme« 
dies, and that is preſentation. which he had by diſcent,and not by 

urchaſe, and in.the Time of Ea, 1. Fitz. trefpas 239. Itis faid , the 
26k of the Chaſe , that none may ineloſe his own Wood, withour 
the view of the Forreſter, and if the Zarzre of 22 Ed, 4. Gives licenie 


ro incloſe, and that notwithſtanding the Commoner may put in his - 


Beaſts, then is the fatate made invain; and it.is reſolved in the 3a 
of Ea. 3. Fitz. treſpas, that ifa man hunt in a Park or; Chaſe, thar 
this is not within the ſtatmie of V/VefRtminſter 1. Chap. 21 Ed.1. So the 
ſtatute of 22 Ed. 4 Extends. to the Kings Deere, and alorto other 
Beaſts, which ſhal be intendedghe Cattel of the Commoners, and it 
is not repealed by the fatute 35. H. 8. For theſe ftatutes are raade 
for ſeveral purpoſes, anc conſiſt upon ſeveral grounds, and if the.ta- 
tute of 22 Ediwv. 4. be repealed, then there cannot be incſoſure in 
forreſt or Chaſe atal: And which is general Law, and the Juſtices 
ought to take notice of that without pleading, and that al Lawes ro 
ſome reſpes may be intended to.be ſpecjal as the ftatate of 13 E/:z. 
Concerns only ſpiritual men, and ſo Charts de foreſta, concerns only 
forreſts, and the /farur? of 3 H, 7. Chapt. 1, Gives appeale to the 
Wife for the death of her Husband, and though that al theſe tatzres 
concern one thing only, and for that ro ſome intent may be ſaid to be 
ſpecial, yet they are al generall Laws,and ſo he concluded that Judg- 
ment ſhal be given forthe Defendant. 

VF almeſley agreed with Foſter in al, that is, that Sir Francis Bar- 
'#ington harh-norhing but profit, 7» aliene ſolo, and for this cauſe 
was not within the ftatare of 22 Ed. 4. Which mightincloſe,: and the 
Common F.iw doth not exclude the Commoner , for the Lord Rich 
granted the Wood, and this Tranſit cums onere,to Sir Thomas Baring- 
ro, and ſayd, that it was inyain co diſpute if the flarazte of 22 Ed. 4. 
was private Law, or if it were repealed, which makes nothing in the 
' Caſe,and ſo he breifly concluded that Judgment ſhal be.given for the 
* Commoner, which is the Plaintiff, ** calprpagpaha tas oe 

Coke cheife Juſtice agreed , that Judgment ſhal be given for the 
Plaintiff,and did agree that the Arbitrement,the Convaiance,nor the 
private A mace nothing inthe Caſe, for by theſe the Commoner 
cannot be barred of his Common ; but for the ſtatute of 22 Ed. 4. 


He. 


Fa 
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He would' firſt cynfider how the Law was before the making of that, 


and as to that'it appears by rhe fatute of Charta de forefta, that by 
the Common Law, no man which was Owner of Wood in which 
another had Common ; that they could not incloſe, but Afiſe of 
Common or action upon the caſe tyech, as it requires, and if ic be ſe- 
veral Wood within the Kings Forreſt, in which none hath intereſt of 
Common, then-may he incloſe by the view of the Forreſters, and this. 
'hold-incloſed by the ſpace of three years, as it appears by the Pre- 
amble of the Starute of 22. Ed. 4. Cum parvo foſſato& baſſabaia, that 
152 Little Ditch, and Low Hedge, for that the Kings Deare are not 
fhuc-ont, and this appears in the Regiſter, in the Writ of, «4d qued - 
damnnm,Fitz. Na. Bre. 226. f. And then comes the [katate of 22 Ed. 
2. and gives power toiincloſe with ſach ſufficient Hedges able to keep 
out almanner of Beaſts and Cattel. And then conſidered between 
what perſons the fatxte is made : And to that he conceivedit is made 
berweenthe King and his Succeſſors of one part,and SubjeQs havin 
woods growing upon their owne Grounds , and ſuch perſons unto 
whom ſnch woods ſhal happen to be ſold of the other part; and a 
Commoner is not named inthe fatste, and alſo the Body of the ſta- 
rxte is not general, but there are ſome words in one fentence, and 
this is but a ſentence and cannot be divided ; the words are, | 
Firſt, The fayd Hedges ſo made, may keep, &c. | 
Secondly, And repaire and maintain them, as often as need ſhal be, 
"within feven years. - "5 
Thirdly , without ſuing any other Licenſe of him ( that is the 
King )or his Heirs or other perſons ( that is, which have forreſts or 
Chaſes ) or any of their Officers, and here the ſentence. concludes, 
and there is no period before them, ſo that this arate being made 
berween the King and owners of forreſts and Chaſes of ohe part, and 
Owners of woods in their own ſoyl, and other perſons to whom ſuch 
woods ſhould be ſold other part, this ſhall not extend to other per- 
ſons, - Commoners, and it is'like to the caſein 9, E/iz. Dyer 257. 
13. A man makes a Leife for years, and covenants that the, Leſſee 


-$hal injoythe Tearm without eviction of the Lefſor, or any claiming 


unyer him, if he be eviced by a ſtranger, this shal be no breaking of 
the Covenant, for a ſtranger is no party to the Deed, nor claims un- 
der the Leſſor, and for this his Entry shal not give Action to the 
Leffee, and ſo is the Cafe in 21H, 7. between the Prior of Caſe- 
-r0 and the Dean of Saint Srephexs,which was adjudged the 18 of H. 


_ 7. Paſch.Rot.416. Though that no Judgment be reported, where it 


appears that the King Ed. 3. ſeiſed al the Lands of Priors aliens, in 


- time of War, for that that they carried the Treaſure of the King 


out of the Realme to the Kings Enemies, and ſo it was made by H. 
4. alſo during the time of his Reign, and thenin the ſecond year of 


the 


Part IT. Cnalke againſt Peter, 


the Reign of King H. 5. by a fatute made between the King” and 
the ſayd Priors aliens, al the Pofleſlions of the ſayd, Priors were reſu- 
med into the hands of the ſayd King, and adjudgedin 31. H.7 1. 
before that this shal not extend to the Prior of Caſtleton, which had 


Annuities iſſuing out of the Poſleflions of the ſayd Priors, for the ſaid 


Prior of Caft/cton was not panty to: thefayd at of Parliament, and 
for that he$hal not be prejudiced by that ,: and ſo it was adjudged; 
25. and 26. El:z. In the Court of VVards inthecaſe of one Bo/well, 
where the King made a Leaſe for years which was yoydable, and af- 
ter by another Pavent granted the Inheritance, and then came the 
Patute of 18, Eliz. tocoufirm al Patents made by the ſayd Queen 
within her time, and adjudged that the ſayd AR hal not makethe 

fayd patent voyd to the Patentee, which isa ſtranger to the a of 
the Parliament, but only againſt the Queen, her Heirs and ſucceſ- 
ſors, for by the Fatere it is made only againſt one perſon only, and 

Shal not be good againſt another, though there he no ſaving of ſuch 

perſon inthe ſayd AR. And alſo he conceived that the ſtatute of 
22 Ed.4. Doth not extend to any woods in forreſt, in which another 
hath Common, for it doth not extend only to ſuch woods which a 

common perſon hatk in the Kings forreſt , or common perſon, and 

that it may be incloſed for the ſpace of three years after the cutting 

of the wood in this, before the making of the iayd fatzte, and this 

was no'wood in which an Eſtranger had Common, as it- appears by 

the Preamble of the ſayd ſtatute; and thenafter inthe ſayd fatare it 

is ſayd , ſuch woods may be incloſed, 

And alſo he conceived where the ftat#te ſayth, that they may in- 
cloſe the ſame Grounds, with ſuch ſafficient hedges, able to keep out 
all manner of Beaſts and Cattell out of the ſame Grounds, but this 
refers to the quality of the hedge, forbefore it ought to be a ſmall 
Ditch, and by this ſtatmre it ought to be with ſuch hedg which 
ſhallbe able, cc. And ir shall not be referred to the manner of the 
Cartell : But for the difference between Beaſts of Forreſt, Beaſts 
of Chaſe, and Beaſts of Warrain, ſee the Regiſter, fo/. 96. 43 Ed. 3. 
13.12. H. 8.1 2. b. Ho/lincheads Croxicle, fol. 20.6,:32. And he con- 
ceived that Sir Francis Barrington is ſuch a Vendee of Wood, that. 
& within the fatzte, though that he be Vendee of Inheritance, and 
- hath a greater Eſtate then Vxicavice, but for that, that he concei- 
ved that ir was not within the fatzte for other reaſons before cyced, 
he would not diſpute it - But he conceived if this had*been the 


queſtion of the Caſe, that this was within the ſtatute', and alſo he. 


conceived that this was a generall fatwre, of which the Judges 
ſhall rake notice without pleading of this ;' And this reaſon was , 
for that that the King was party to it, and this which concernes the 


King, being the head, concernes all the Body and Common Wealth, 


and 


32; 
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and ſo it was adjudged inthe Chanceryin the caſe of Serjeant Heale; 
that the ſtatute by which the Prince is created Prince of 7/ales was 
a general tatute,and for that ſee the Lord*Bark/eyes caſein the Com- 
mentaries: Alſo he conceived, that the ſaid Fatwte of: 22 of Ed. 4. 
wasTepealed by 35. H. 8. forthis was inthe Negative, that none 
ſhal cut any wood, but only in ſuch manneras is preſcribed by the 
faid tatate, and for that ſhal be a repeale of the firſt, and that by 
the firſt Branch of the ſayd Farxte it appeares, that if ſuch giving of 
Wood in his own Soyl within any forreſt, he cut co his own uſe, he 
cannot incloſe, and by that Branch Commoner is not excluded, but 
by the ſecond Branchit 'is provided, that he mayiincloſe the fourth 
part.of his Wood, and cut that in ſuch -manner as is appointed by 
the ſaid fatxate , and then he ſhal looſe his own Common, in the 
three other parts, and ſo he concluded that Judgment ovght to be 
Siven ſor the Plaintiff, which is the Commoner, and Judgment was 
entred accordingly, IS 


+ 


Paſch, 1610.8. Jacobi, in the Conmon Tench. 
Ceſar againſs Bull. 


"F*Homa(ceſar Plaintiff in eAfiſe againff Emanuel.Bull, for the 
Office of Clock-Keeper to the Prince; 8 this he claimsby grant of 
the Kingduring his own Life, with the fee of two ſhillings a day for 
the exerciſing of it , and three pound yearly for Livery, and the pa- 
rent purports only the-Grant of the Office,and not words of creation 
of the Office, as (onftituimmn vfficium,&c. And the Plaintiff could 
prove: that -it was: an ' anicient Office, and for that ,was non- 
tuitedin the e/i/e, though that the Tenant had made default be- 
fore, _ [ : 


Paſch. 1610.8. Jacobi., - 4 the Common Bench. 


Heyden againſt Smith'and others. | 

"HE Plaintiff counts in Treſpaſſe againſt theſe Defendants, and 
theſe Defendants juſtifie as Servants to Sir Fohn Leventhorp,who 
was ſeiſed of a free-hold.of Land, in which the Tree, for. which. the 
aQion was bronghr, was cut ,. and fo. demands Judgment if aQion, 
the Plaintiff replyes ,, that the place where, &c. was parcel..of a 
houſe and twenty Acres of Land, which time our of mind, ec. have 
beendemijſed and demiſable by Copy of Court Roll, which was par- 
cel-of the Mannor of eZ. of which the ſayd Sir Zohn Leventhorp was 
ſeiſed in his Demeſne as of fee., aud by Copy ata Court held uey 2 
Y ay 
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day and-year granted the ſaid Meſſuage and twenty acres of Land. 
whereof, &«. To the Plaintiff and his Heirs, according To the cu- 
ſtome of the ſaid Mannor,and preſcribes that within the ſayd-mannor 
was a Cuſtome that every Copy-holder may cut the boughs of all 
the Pollingers and Husbands growing upon his Copy-hold for fire 
to be burnt upon his Tencment , andalſopreſcribed for Houſe-boot, 
Plow-boot, and Cart-boote, and averred that he had nouriſhed the 
growing of the Trees upon his ſayd Copy-hold, and that the ſayd 
Meſſuage and buildings, upon that were ruinous, and the Trees 
growing upon that twenty Acres of Land were not ſufficient for | 
the repairing ofit, and ſo demanded Judgment if he ſhonld be dedar- 
red of his Action, upon which theſe Defendants demurredin Law, 
and it was adjudged by Coke , Warburton, axd Foſter , Daniel being 
abſent,that the AQion was wel maintainable; againſt z/a/meſley who 
objeRed, that if a Copy-holder may cut Trees,as it was here pleaded 
at his pleaſure, wichour pleading firſt, that hisHouſe was in decay and 
ruinous, and that then he cut trees for the repaire of that, that then 
he hath an Eſtate at wil according to the.Cuſtome, and not at the 
Wil of the Lord, and he fayd that he could not cur a tree,and imploy 
that for Reparations twenty years : But the cauſe of this cutting , 
which is the Ruines, ought to precede rhe cutting ; and he fayd that 
ſuch Copy-holder hath no property in the Trees, by ſuch preſcription, 
no more then he which hath Common of Eſtovers, or tenant at wil, 
and if he cut a tree without ſpecial cuſtome, he ſhal be puniſhed in 
treſpaſſe, as Littleton ſaich of Tenant at Wil, and alſo he ought to 
plead how the Houſe was ruinous,and what place and what part of 
that wasin decay, and then that this ſo being in decay , that he cut 
trees for the repaires of that, and alſo that the Preſcription to cut off 
the boughs, Pro ligno combuftibils, is not wel pleaded, for by that he 
may Cut all the timber and others alſo, and he who preſcribes ro 
hate Eſtovers, ought to preſcribe to have reaſonable Eſtovers for Eſtovers, 
Fuell , and the averment that all the trees are not ſufficient for 
reparations is ſurpluſage, and ſo hee conceived that the Aion 
for theſe cauſes is not maintainable, that is, that it is not main- 
tainable, without ſpeciall cuſtome, and that the cuſtome as it 
is pleaded here is voyd, but it was anſwered and reſolved, by 
Coke and the other Juſtices before cited, that the Action was wel 
maintainable at the Common Law without ſuch Cuſtome, and that 
the pleading ofthe cuſtome was ſurpluſage, for it was agreed that the 
Copy-holder hath ſpecial property, and the Lord a general roperrys 
"and it was ſayd by Coke and Fofter, that the Lord may as wel ſub- 
vert the Houſes as cut dowa the Trees, for without them the Copy- 
holder hath no means to repaire that, and for that if the Lord cut 


| the Trees, the Copy-holder may take them for repaire of his houſe, 
Un for 
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for the Copy-holder hath as ſarge anEftate' in the zyees, as in his 
Copy-hold Land, and it was refolved that the Preſcription ,was very 
wel pleaded, inſomnch that the Copy-holder pleads that as a cu- 
ſtome, and alſo that preſcription, Pro ligno combnſtibuli.is Good and 
this isan apt word by which he may claim it, and that boote inany 
ſenſe is maintainable,and in ſome ſenſe is Recompence or Reparation, 
and-itis Houſe-boote , Hedge-boote , Fire-boote , Plow-Boote, 
&c. Is in it ſelf a Saxon word,and the Lord Coke ſayd, that it was ad- 
judged Michaelmas 25.and 26. Eliz, in Deyljes Caſe, Where it 
was a cuſtome that the Copy-holder might cut M#eriſme for to re- 
paire, that if the Lord carry it away, that an ARtion of Treſpaſs lies 
for the Tenant, and Paſth. 36, Eliz. T aylers Caſe: A man was 
Tenant by copy of Court Role of wood, and the ſoyic was excep- 
ted to the Lord, and yet the Copy-holder maintained an Action of 


treſpaſs againſt his Lord for cutting of wood, And Trinity 4. Eliz. 


Stebbings Caſe, Copy-holder preſcribes to have the Loppings of all 
the :r:es growing upon the Copy-hold,and the Lord cut a tree him- 
felfe,and the Copy-holder brought an aQion upon his caſe, and ad- 
judged tharir lyerh wel, and g H, 4. Firz. Waſte's 9. by Hull, that 


. Tenant by copy of Court Roll cannot make waſte, norcut woods to 


fel, bur tor his Benefit in repairing of his Houſe, and' 2 Hezr. 
4. 12. a, It ſeemes that.if a ſtranger cut a Tree, the Lord may 
have an Aion of treſpaſs, and the Copy-holder another, and eve- 
ry one of theſe ſhalrecover Damages according to his intereſt, that 
is, the Lord by his general property, and the Copy-holder for his 
ſpecial property;8it appears by Clark aud Pennyfathers caſe 4 (ohe 
23. 6. That the Heir of the Copy-holder, may have an Action of 
Treſpaſs, before admifſion, by which it appears that the heir doth 
not take his Eſtate of the Lord bur of his Father: and alſo agree, 
that if ſuch an Hrire dye before Admiſſion, theHeir may enter, and 
rake the profits, and ſoit was adjudged that the Aion of Treſpaſs 
brought by the Copy-holder againſt his Lord was well maintainable. 


Paſcke.1610. 8. Jacobi , In the Common Bench. 
Fark of Rutlands Cafe. 


Ee RLE of R xntlandPlaintiff in an Ation of treſpaſſe npon the 
_KCaſe againſt Spencer and Woodward Defendants, the caſe was , 
The laſt Yueen Elizabeth eAnno 42.Eliz, by ber Letters Patents un- | 
der the great ſeale of £»g/and, granted to the Earle of Rxtland the 
Office of the cuſtody of the Porter-ſhip of the Caſtle of Nottingham, 
Eabeuduns to the fayd Earl to be executed by him or his Deputy du- 
ring his natural. Life , and further the ſame 2zeen, by the ſame 

Letters 
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Letters Patents, Stanted tothe ſayd Earl, the Office of Steward- 
ſoip of diverſe Mannors, Habendym & exercendnm, cam omnibus fe- 
odis , badis & proficuys eidems. Officio pertinentibas , to the fayd 
Earl, from the time that he ſhould be of ful age, during his Life, and 
further the ſayd 2xeex granted tothe ſayd Earle the Office of Kee- 
per-ſhip of divers Parks and forreſts, Habendum & exercendnmOfficiuns 
prediftum cum omnibus & ſingulis ſuws proficnys , wad , feodis, &+ 
emoluments, quibuſcunque , eidem Officio pertinentibus , aut ratione 
ejuſdem percipiendss per ſe vel ſufficiendem depntatum ſunm , &c. 
And after in the ſayd Patent it 1s recyted, that the fayd Earl was of 
ful age An849 Eliz.Ut informamn,r mandamus quod omnes& ſinguls 
Officiary,& alt quicunque ſint iuteudentes&0obedientes ditto Commits , 
& deputatts ſms , in exerendo officio prediftam, and if this patent 
| were good or not was the queſtion. | 
- And Hatton ſerjeant conceived, that the Patent- was good , and 
that the ſayd Earl may exerciſe the ſayd Office of Stewara/sip, for 
which this Action was brought , by Deputy by force of the ſayd 
Grant. | age 
The firſt queſtion, which hee moved was, | if Steward of a 
Court may exceciſe his Otfice by Deputy , without ſpeciall Grant of 
that. 
Secondly , ifthere be words within the Patent, to enable him to 
—executethat. by Deputy. + A EY WE 
Thirdly , if upon this diſturbance, aRion upon the caſe, 2are 
vi & armis , lies, | 


And to the firſt , he conceived, that the Patentee may exerciſe the 
Oftice by Deputy without ſpecial words of Deputation inthe Pa- 
tent, for he conceived that it is not-meerly an Office of truſt, for he 
hath not the keeping of any Records, for the Courts of which he 
was ſteward were not Courts of Record, and-yet that all the Books 
are:, thatancient grants of Office of ſtewardſhip, contain that the 
Patentee may exreciſe, Per ſe, vel per ſufficientem deputatum ſunm, 
though they are not of Courts in which the ſteward is Judge, but 
the fuitors, but if a Grant be of ſuch an Office of Inheritance, then 
there needs words of Depatatum, for here itis apparent , that there 
was not ſpecial truſt repoſed in the Patentee : And he alſo agreed, 
that ifit be not an Office of profit, the Grantor may enter and out 
the Patentee , but the fee ſhal remain, as it appears by the 31 H. 8. 
Brookes Novell Caſe and 18 Ed, 4. And it was Not the intent of 
the Qzeen, that the Earl of Rxr/and ſhould execute the Office in 
perſon, for that ſhould be an undervaluing of-him, the which he 
ſayd was proved by Sir Robert VYrothes Caſe int he Commentaries, 
where an Officer to the Prince. was diſcharged of his attendance , by 

U.S 3 / alterati 
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alteration of quality of the Prince, and making. of him King, and 
yet the Fee remained. | 

' And to the ſecond it ſeems, that; the patent. hath expreſſe words of 
Deputation. | 

And the third Grant, which hath a.reference to the Grant prece- 
dent, and al the words being put together make a-perfe& Grant, and 
this ſuch conſtruQion hath been alwaies made of Grants of the King, 
as it appears by Sir John Muliyns Caſe,6 Coke 56.And Fuſtice VVind- 
hams caſe 5 (oke 7. 4. So if the King makes a Leaſe of a Mannor, ex- 
cept a Grove next tothe Mannor , this ſhaſ be intended nextto the 
Mannor ' Houſe, for otherwiſe it ſhal be out of the Mannor, 
and ſo. the exeption. voyde , but (ke and. Foſter: doubted: of 
that. 

And to the third point, that the ARion was. maintainable, 7: &: 
arms, for when the Deputy of the Ear], of R#t/and prociaimed the 
Courc as Deputy of the- Earle of R#tlayd, and theſe Defendants 
proclaimed.that as ſtewards of the Earl'of Shrewsbwry, and after ad- 
Jjourned that ; andafter held all the Courts and received the profics, 
it ſeemed to him, that for this outing-and diſturbance which is dis- 
ſeiſin, aRtionupon the caſe lies, Quare vi & arms, aswel as in the 
Book of Entries 15. two men had Warrens adjoy:ing, and one of 
them puts Cats, and other vermine into-the Warren. of the other to 
deſtroy it, and the Action of +re/paſſe,Vs et armis lyes, and ſo for 
menace ation oftreſpas,# & armss lies, as it appears by 3 H. 4. and 
this diſturbance is ſufficient to maintainan A/ij/e, and upon that he 
concluded that the Plaintiff in the eAtion ought to recover, and to. 
have Judgment.. : 

And Harrs the younger Serjeant argued , that the Grant is nor: 
g00d, for default of certainty, as to this Grant of Stewarſhip , for 
the Grant.is of khe Office of Stewardſhip of the Mannor of ſans 

feild., and doth not ſhew where the Mannor is,. nor in what Coun- 
ty ; and.it appears , and is put for a Rule by Hxſſey-cheife Juſtice, 
in the 25, of H. 7, 60. 6. That when a-man. wil have advantage of 
Letters Patents of the King , it behooveth that they extend certain- 
ſy to things of which he wil have advantage, ſee 2.R. 3.7. a. By 
Huſſey 44. Ed. 3.17, 5 Ed. 4. Garters Caſe, 17 Ed.3.15. and Dod- 
dingtons Caſe, which ts. Hill, and Pext,2 Coke 1. 31.6. If the Town 
be miſnamed. it is good, iftherebe another certainty , bur if it be- 
not named at-all, otherwiſe it is. And to the Point moved by- 
Hutton , he -concived that this Oifice of Stewardſhi> could not be- 
exerciſed by a Neputy, as it appears by, Littleton in his Chapter of E- 
ſtates upon condition , where he ſaith ,that there are Eſtates npon - 
condition in Law, of which Stewardſhip is one , fol; 89. Sef. 379. 
That.cannot make Deputy) without ſpeciall Grants, and with. this. 
agreed 


) 
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agreed Sir Henry Nevills Caſe Com. 379. and Long 5. Ed. 4. 26. bi 
and by 21 E. 4.20. and Sir Henry Newils Caſe before, he could not 
grant over his office, but if hedo not attend to the Execution of that, 
it is forfeiture, 11 Ed. 4-fo if he wants skill 29 H. 6. 42. Per totam 
cxriam, He conceived that the Law doth not make any difference, 
between the perſon of an Earl and another, to the executing of this 
Office, and that the words of the Patent do not contain words of de- 
putatiou, for in the Grant the words are, Habendum Officinm 
prediftum, breifly written,Cam omnibus vadis & feeds eidem Officio, 
[ze ratione ejuſdem , &c. The which laſt words are expoſitory of the 
firſt, that is, that it fhal be intended that the Office is contained in 
the laſt Grant , and ſhal not be referred to a Grant precedent, in 
which the Stewardſhipis contained, and alſo he conceived that this 
Acion upon the cafe doth not ly , 2nare vi & armis, as it appears 
by Fitzherberts Natarabrevinm 86. H, Where it is ſayd, that in 
treſpaſs upon the caſe, theſe words, Yi & arm# are contained in 
the Writ, ſhal be ſufficient cauſe to abate the Writ, ſee 11 Aſie 25. 
He which 'councels to make Diſſeiſin, ſhal not be a Diſſeiſor.with 
force, for he. ought to do ſome manual AR, either to the perſon or to 
the poſſeſſion, ſee 4 Ed. 4. 24- a. and 44. E4.3.20. b. And ſo he con- 
cluded that this Action is not maintainable,and that Judgment ought 
to be givenfor the Defendant for the cauſes aforeſayd. 

This Caſe was argued again by Nicholls Serjeant for the Plaintiff, 
and by Dodridge the Kings Serjeant for the Defendants , to the ſame 
intent, and it was urged by Doaridge, that the Patent conraines 
three ſeveral expreſſe Grants,which are diſtin Grants in themielves, 
as there be three diſtin ſeverall Patents , though they have bur 
one Parchment and one Seale, and ifthe King grant the Office of 


parkſhip of two parks by one ſelf ſame Grant, if the Patentee be- 


diſſeiſed of chem, he may have ſeveral 4/7/es, though that it be bur 
one ſelf-ſame grant. And he agreed that the words , sficinm predi- 
um, inthe 3. grant ſhaſlbeintended officiam prediftxm, and 10 ſup- 
ply the defect in the ſecond grant , if it were nor limitation of the e- 
ſtate in the ſecond grant, but for that, that the ſecond grant was per- 
fe& in it ſelf, there need not of neceflity any ſuch conſtracion, and 
that theſe words ſhall be referred to the laſtwords, appeares by the 
laſt words of the habendam, that is, cum vadrs & feodis, eidem of ficis, 
aut ratione ejuſdem officy, and theſe Relatives are expoſition accord= 
ingly. And to the objetion of the clauſe of Aſliſtance inthe end of 
the Patcat : he anſwered that if the grant. were ill and void in it ſelf, 
this Clauſe doth not ſupply that., For chis is but notification to the 
Officers of the Queen, that they ſhould be attendant to the ſaid 
Earl. For though that the:Intent of the Queen was, that the Earl of 
hutland should execute this office by . Deputy , yet this intent $h31l 


not: 


Nicholls. 
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not makethe grant gaod , For thonph that:the Intent of 2 common 
perſon be apparent within che Deed; yet this iment fiall nor make 
a voyd Srant good , 19H. 6, 20H, 6, 22 H.6. 15. Grant to 2, Fr 
beredibus , with warranty to them and to their Heirs, this clauſe of 
warranty, though it were the intent of the parties apparent , yer it 
was not futhcient To: make the grant 'which-was voyd good , and ſo. 
t15in9H. 6. 35. Abbot byhis deed in the firft perſon grants a Te- 
nement, and the Grantee inthe third perſon , renwnciavit totuns 
Commune quod habnuit in uno tenemento : and though that in this 
Grant the latent of the parties is apparent, yet this Intent ſhall aot 
make the Grant which is void init ſelf to be good. So if a man makes 
a Leaſe for life to the Husband and'Wife , and after prants the re- 
verſion of the Land that the Husband held for tearm of life , thar 
Srant of the Reverſion is yoid, though that the Intent was apparent, 
13 EdW. 3. Grants 63. And ſo in Patent of the King, grant to a man, 
and heredebus maſcults ſus, is void , though that the Intent alſo is 
apparent, that he ſhould'have an eſtate tayle, 18H. 8.5. Eſtates '84 
Baur admitting that the Gramt may-beſupplyed by the laſt words, 
thac is, that in the laſt Grant the words are officia preditta, and in the 
clauſe of Aſſiſtance, yet theſe words may be ſupplyed, for there are 
two other Grants, inwhich there- is expreſſe mention that the P x- 
tentee may exerciſe it by Deputy ; and ſo the words ſhall have full In- 
rerpretation, Reddendo fiagula ſingulis. And hee conceived that the 
Writ ſhall abate for that , - thac it contains &+ army. Andalſo the 
Derlaration ; for the Jury have not found any diſturbance at all, 
And he agreed that in ſome caſes, Treſpaſſe Yi & army well lyes, as 
itis Fitzh, Na. Bre. 92, 86. as where itis aQtualltaking, 45 Ea. Js 
20. 44 Edw. 3. 20, where treſpaſſe Vi & arm is maintainable a- 
gainſt aMiller for taking of Toll againſt che Cuſtome , for here is a- 
Quall taking, and '8 R, 2.7. Hoſteler 7. Inan aQion of Treſpaſle, /s 
& arms ag4inſt an Hoſt, for that, that certain evill perſons have- ta- 
ken the money of the Plaintiff, and good. Bat where there is not a- 
ny aQuall taking, there the Writ ought not to containe 7 && armrs, 
for, fornot ſcowring of a Ditch, or ſtopping of Water, as it is 43 E4. 
4. 17: But for caſting of Dung into a River , ation of Treſpalſlſe Y; 
& arms lyes, 12 H. 4. But for burning of a houſe ic doth not lye /; 
& arm, 48 E4.3, 25, Ando for turning of water-courſe, 3 H. 4. 5. 
Bur in this caſe there is but diſturbance with a word , and comman- 
dement to hold a Court, and no Court held , nor no Proclamation 
made, and ſono diſturbance at all; 16 Zdw. 4. 11. one hath the of- - 
fice of a Parkerſhip,and another man was bound , that he ſhouid nor 
diſturbe. ' And in'debt upon the Obligation he pleaded that the Ob- 
ligor bath threatned to diſturb him , and adjudged that this is no 
breaking of the Condition, for there is no diſturbance : and in 2 Ea. 
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3.25. and 40. Po minus by feffery Scorlage, wherethe King grants 
ro the Mayor of Sozthampton the Cuſtomes'sf the ſame Towne, and 
in qo minus for taking of them, it was adjudged that words are no 
aſſault , but there ought to be anaQ done. But inthis Caſe is no- 
thing found but words, andno a& done; bur it is found that after the 
Defendants held'the Courts. But thatdoth' not appear if it were a- 
gainſt the will of the Ear} of Rutland or not, and ſo concludes 
that the ation is not mayntainable. And this caſe was argued again 
- tn Trinity Tearm nexrenſuing by the Juſtices, Dane! being dead, 
but I was not preſent at the argument of Foſter and Warburton Julti- 
ces: bur I heard che arguments of y/a/mſley Juſtice, and Coke chiefe 
Juſtice. q / SY! 

And firſt a/meſley conceived that the Grant was good , and that 
the Earl of Rutland by this Grant might exerciſe his Office by Depu- 
ty, and this only in reſpeQof the'quality of his perſon, for the Pa- 
tentee is a Noble man, which hathy been' employed as an Embaſſador 
of the King into other-Realms-; and rhis Grant of this Office betng 
amongſt others, varies from them; for thts wants the' word'; exer- 
cendam, Which is contained inthe others: and alſo the office of a 
Steward is t00 baſe for an Earl toexecure, for the Steward is but as a 
Clark, and not a.Judge, for he ſhall not be'named in a Writ of falſe 
Judgment, nor ſhall hold pſea of any aftions-but under 49.s. & for 
chat iris not fitmor convenient that anEarl ſhould exerciſe ſuch a baſ 
Office in Perſon. For iff Recovery here be pleaded, it' ſhall be try- 
ed by the Country, 1 Edw. 3. And the Steward ſhalt not give Judg- 
ment, -but the Suitors, and no tryall ſhal be by Verdi, but by wa- 
gins Law, and the fee'of the Stewardis but a 1 d. for every Plaint. 


And for that it was not the Intent of the Queen thatthe Earl ſhould. 
exerciſe ſuch baſe office in'perſon,, and her Intent is apparent, for 


that, that-che word Exerciſe'is not contained in the Patent. And the 
Intent of che Queer\'is tobe confidered', for the other Offices are fic 
to be executed by the Earl ; for the exerciſing of them is but a matter 
of pleaſure., asin hunting in the Forrefts and Parks of the Queen : 
and-for that if theſe Grants have nor contained words of depuration, 
the Earl ought to exerciſe ther in-perſon; according to Z:trleron. 
And Noble menare not to be ufed'as common people , for they are 


not to be Impannelled of aJury, and Capias doth not lye againſt 


him, by which he cannor be outlawed', and for that he {hall not be 
| bound ro fitirtſuch a baſe Court, as this baſe Court is : And all this 
matter is'wel declarediand expounded in tlie laſt clauife of the Parenc, 
wherethe words are; Zt alterius volumns & mandamus quedemnes, 
&c. Sint intendentes & anxiliantes, &c. Where the words. ve/xmnus 
in Patents-0* the King, to amount to as much as concedimmys, or a Co- 


venant, whicirisall one with aGrant, asin'32 H, 6: The King relea-- 


ſes 
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ſes-all his right'in an Advowſon, Nolentes, that the Patentee ſhall be 
grieved or diſturbed, and adjudged that this ſhall amount to a 
Grant, and fothe word Yolamzas, 1n the principall caſe : and alſo he 
conceived that the aRion-is well maintainable, Ys & armrs, as Ynua- 
re 1mpedit, for diſturbance by word, or preſentment by word. And 
it is alſo found that the Defendants did take all the profits, and that 
the Deputy of the P/aint;ffcame to the uſual place where the Court 
was kept , and that could not be intended to be out of the Mannor. 
And ſo for theſe reaſons he concluded that Judgement ſhould be gi- 
ven for the Plaintiff. 

And Coke cheife Juſtice argued to the ſame intent, that is, that the 
Plaintiff ought to have Judgment. And firſt he conceived, that the 
Patent is good, notwithſtanding the uncertainty , that the Mannors 
are not named in what Countiesthey are; either in Zxgland, France, 
or 7reland, tor the Mannor is named very certain, by which it may be 
granted though it be in the Kings caſe, as it appears by 32 H. 6. 20, 
wherethe King grants all Mannors, Mefſuages, &c. which were par- 
cell of the noſe ions of 7. S. attaint, and good... And ſuch grant was 
made to (harles Brandon Duke of Sxfolke, and adjudged good, 

though that the perſon ofa man is more incertain thenthe Mannor, 8 
yet, 1d certum eft quod certum redas poteſt. And 39 Ed. 3:1. in the 
Abbot of Readings caſe , where a grant was made to the Abbot and 
his Succeſſors , that the Prior and Covent ſhall take the profits in 
time of vacation, Fitz. Na. Bre, 33.6. And 23 Ed, 3.20. The King 
Srants to the Queen the Barrony,and all Mannors , cc. till John of 
Gaunt be able to govern himſelfe, and that ſhall be intendeg.rill the 
Law intends him able to govern himſelf, and Mangor is very certain, 
of which a view ſhall be awarded. The ſecond exception which was 
taken to the grant was, for that, that itwas to. take effec art the- ful 
age of the Earl. And after it 1s.recyted in the Pateyr, that he was of 
full age before the making of the Patent, and ſo by conſequence the 
Patent is to take effet from the time that it was paſt : And to that 
he ſaid', that it ſhall be intended to the profits of the Office only, tor 
it appeares by the Patent that the Queene had granted it to another 
during his Minority : Thats; the office. 0 _, 

© And to the third mattter, That is, if hee cannot make a Deputy, 
then he hath forfeited the ſaid Office, by the not uſing of it. And to 
that he ſaid , it appeares by Waltons caſe , 10 Eliz. Dyer, fol. 270. 
That if a man grants a Fee, pro coxcilio impendenao , or keeping of 
Courts, the Fee $hall not be forfeited withour ſpeciall requeſt tothe 
Patentee to give Councell, or to hold his Courts, for hee doth not 
know if the Grantor will have his Courts held ornot : and ſoit is 39 
H. 6. 22. Brewens caſe, where it is alſo agreed, that it shall be no for- 
feiture of an office without ſpeciall requeſt to hold the Conrts, or 


to 
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to: give Councell-: But in the caſe of the-Queen otherwiſe. it is, ;for 
ſhe -ought not. to; make .demand. in caſe; of Rent nor -Condi tion, 
though that it be within the Statute of 32. H. 8, And yet it-was 
argued in Sir T homas Hennages caſe,that if the King make aLeaſe for 


years upon condition to ceaſe;this Shall ceaſe without office upon the. 


breaking of the Condition.,, .but, a Leaſefor life shall not ceaſe with- 
our office, though. that: the Condition be broken: And ſoifthe 
King grants an Obfice for life, this shall not be avoided without Of- 
fice : And he doubted the caſe of the Leaſe for yeares : Andalfo 
he agreed, that the Grantee ofa Stewardship, cannot make Deputy 
to exetcife his Office, without ;ſpeciall words in the Patent : Bur 
;t-the. Office be granted ro him and his Heires, or to. him and his af- 
ſignes, it, is ſufi.ciert without other words to. make a Deputy - 
And alſo he fayd that the word Steward, isthe name ofan Office, 
and is derived -of Steedand Ward, which are Saxon words, and 
intend the Keeper of the place , which the party himſelfe ought to 
hold ; and-ir appeares by,Cambdems and Lambe: t *... And'ſo the word 
 Seneſcalls alſo fignify., for this is but a.({aftos five officiarins loci: 
See Fl:ta liber'2, chap. 72. Sene(callum providebit Dominus circum 
[pet um fidelem,. odeſtum & pacificum qui in conſuitudinibus, &C., 
& {ura Domini [ui teneri, &c, Dyique balivos ſnos inſtruere poteſs, 
Cn1us officinm eft, curia maneriorum, &c,And a Deputy is a perſon 
authoriſed .by the Officer in the .name and right of the Officer, and 
far all that he doth the Officer ſhall anſwer, for he is but as a ſhad- 
dow of the Officer : But aſlignee is in his own right , and he ſhall 
anſwer for himſelfe, and forteiture by aſſignee of Tenant for life, 


ſhall not be forfeiture of the reverſion, 39. H. 6. And he agreed 


that a Marſhall, Steward; Conſtable, Bayliff, and ſuch like cannot 
make Deputies, without ſpeciall wprdes in the Grant, as it appeares, 
29.H. 6.11. Ed 3« 10. Ed. 4.14.17. and 7. 21. Ed. 4. Nevills caſe 
in the Com. andLittleton: And to the exceptions which have been 
taken to the Writ and Count, he faich that an Action of Tref, aſſe, 
which 1s founded upon the caſe, doth not lye ,Vz et armis, where the 
point and cauſe is Action, is ſuppoſed to be made /; et armis, and 
for that he takes difference between. Cas/a can{avxs, and Canſa 
cauſata , for where the matter which -is ſuppoſed to be done Yi + 
armis, is not the point of the Action : But the cauſe of the Afton 
there lies very well-Y; & armis:; But wherein the point of Aion 
is ſuppoſed to be- made 7: & armis, there the Writ (hall abate : As 
if a manbrings an Action of Treſpaſle for caſting dung into a River, 
by which his Land is drowned, in this cafe an Adtion of Treſpaſſe 
upon the caſe, Ys & armis lyeth very well, for here the caſting in of 


the Dung, is but Cax/a canſans, And the drowning of the Land is . 


Canſacanſata, 8. R, 2, And fo diſturbance to hold a Leer, by __ 
X X e 


T;tſpa's, 
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he hath loſt his offerings 19-R. 2. 52. And the Earle hath eleRion 
to have: Treſpaſſe or Aſſiſe, thongh it be nort['Manurable :' As if a 
man-preſcribe to have ſeven pence of every Brewer which ſells ſtrong 
Beer, for diſturbance to have the ſeven pence, Aion uponthe caſe 
lyes, for this diſturbance is Difſeſin 1 5. Ed. 4: 8.14. Ed. 3. 4.1. 
Ed. 5. 5: 19+. R, 2. Ation upon the caſe 51. And tothe objeQion 
which- hath been made; that diſtarbance found by the Fury, is not 
the ſame diſturbance, which is mentioned in the Count, for in the 
Count the diſturbance is ſuppoſed to be made Yi &- Armis,but the 
Jnry dojnot find any. diſtubanceto be made; & Armis: But this 
notwithſtanding , it ſeemes that the Count is good : As ifa Sheriff: 
enters a Franchiſe and executes a Writ, this isdiſtaurbance, and AQi- 
on uponthe caſe. lies : And ſo in 2zare '[mpedit : And alfo he fayd, 
that the Earle cannot make a Deputy bur by writing, as it is re- 


" ſolved 28. H. 8. Br. deputy 17. Where it is fayd that Deputation 


of an Oftice which lyes in Grant, ought to be made by Deed and not 
by Word : But here the Jury. have found, that the Erle hath made 
his Deputy, this fhall be intended in lawfull manner, and cannot be 
bur by wricing :- And alſo he agreed that the Habendum mentioned 
inthe third Grant, ſhall extend only co this Grant, which is his pro- 
per Grant, that the Office of the Habendum: And it appeares by 
Wrotſleys and Adams caſe,Comment.17. That the Office of Aaben- 


_ dum, is comake certain» the. Eſtate and 'not the thing. granted, for 


this is the-Office af the Premiſfes of the-Deed : And if the Habex- 
dum in the third Grant, had had reference to the ſecond Grant, this 
would make the Grant void : And in-Grants ofthe King other 
conſtruction ſhall be. made, as ir. was adjndped in the Court of 
Wards, Michaelmaſſe 28. and 29, Eliz, between Braxkar Plaintiff 
andR obotham Defendant, where the caſe was, the King Hes. the 
8; had two Mannors, whereof diverſe Linds of one Mannor extended 
the -other Mannor, and then the King granted one Mannor and 

all his Linds in the ſame Minnor, Nec ox omnies & fingulas Terra, 
e&&c.In the ſame Town, and: ad _—_ that the Lands which were 
parcell of the other Mannor, which was not granted, paſſe by this- 
Grant, though that they are in the other Mannor, in the ſame 
Town, and h: d.nyed that the words Precipientes & wolentes ſhall 


| betaken asa Grant, for they are not ſpoken to the Patentee, but 


to other O-ficers, which are ſtrangers to the Grant : But if the 
thing granted had been a Chatrell, that a Covenant might enure as 
a Grant, and: 10. Eliz. Dyer 270. 22. The King Phillip. and 
Queen ary, granted for themand their Heires and Succeſſors, 
to A. B: That he and his FaQtors and Afſſignes might Tavern, 
and keepa Tavern, ec. Commanding all Mayors and Sheriffs, &c. 
and other Offcers and SubjeRs and their Heires and Succeſſors, to 
permit 
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permit and ſuffer the: faid eL. B: during his life to: hold and' ufea 
Tavern, and to fell, Wine without Impeachment, and ic: ſeemes 
that the Grant is void, for: that that there is not any time limited, for 
how long it ſhall indure, and the mandate in the laſt clauſe ſhall 
not make any limitation, , for by the death of the Prince thisalto» 
ther ceiſeth, for Ommne mandatum morte mandantis expirat : And 
for: that alb Proclamations made in time of the Raign of Queen-E- 
{iz ceaſe and determine by her death: And to the perſon. of the 
Earle , heſaid that it was a Maxime, that Honour and Order ſhall 
be obſerved, and that was a common ſaying of the ſaid Queen, and 
for that it was not her intention; that this Maxime ſhould be bro- 
ken,and that the ſaid Earle ſhould exerciſe the ſaid Office in perſon, 
bur ſhe intended the ſaid Earle ſhould overlook the ſaid Mannor, 
and place here a ſufficient able man toexerciſe the ſaid Office, be- 
cauſe he ſhould anſwer, for the miſdemeanour of ſuch a Deputy is 
the forfeyture of the Office, and he faith that the Dignity of an 
Earle, was the moſt high Dignity in this Realm, that any Subje& 
doth poſlſeſſe,till the 12. Ed. 3 The black Prince was the 1 Duke,and 
Autry deVere the 1 Marqueſs in the 11.R.2.and Beamount the firſt 
vicount inthe timeof H. 6. And none of theſe Dignyrties are above 
an Earle in degree, but only in precedency, for Bratton {ib.1. chap. 
8. ſaith, 20d Comites dicunter a ſecitate, quia Comitantur Regem : 
-And in ancient time 'none were made Earles but only thoſe- which 
were of the blood Royall, and this is the reaſon that they arecal- 
led Conſangainy Kegis Sandalſo they may be called Conſules aCon- 
ſalendo, T ales enim Regis ſibs aſſociunt ad conſuleudum & regendum 
popmluns Dei : And at their creation the King gives to them a Robe 
and Cap, which fignifies Councell, and Corronet, which fignifies 
the greatneſle of his Blooe and Honour, and aJſo ſword, Ut fit i 
ntrumque temps, as well ready for War as peace : And forthat 
it ſhould be unfit, that one of ſuch Honour, State, and Dignity; 
ſhould be imployed in holding of Court Barons, and there fit to en- 
ter Plaints, and have a peny for every Plaint for his paines, and to 
make Copies and ſuch like baſe imployments which are YVivide ra- 
tiones , which was not the intent of the Queen, that he ſhould 
exerciſe the ſaid Office in perſon, and the Law requires convenien- 
ces in all Grants, aSin 12,and 13, H, 8. | 


One licenſed a Duke to come and hunt in his park, and the Duke 
came with his Servants and many others of his Retinue, and hunted 


there, and it was adjudged that the Grant was ſufficient, to war- 


rant his hunting in this manner, in reſpe& of the conveniency , for 
it is not fit and convenient that the Duke ſhould go alone, and 21. 
Ed. 37.48, The Biſhop of {ar/i/e ſued the Executors of his Predeceſ- 

| Tx 2 ſor 


$39 


Earl of Rutlands: Caſe. PartTT, 


forthe Ornaments of the "Chappel df- the ſayd:Biſhoprick::and 
then recovered, and though.tharthe ſay&:Chippel wasin: the- pri- 
'vate Houſe of the ſayd Biſhop,, yet ir was choupht ficting, thac ſuch 
Chappel ſhould be adorned with convenient-Ornaments, and thar 
theſe Ornaments ſhuuld go in ſucceſſion tothe Succeſſors; and not 
ro:the Executors,and if eonveniency be-{6.requiredin all-theſe caſes; 
then by the like Reaſon: ſuch inconveniency fhall not be: admitted; 
that the Barl ſhould be Clarkito-Suitors-as»:every- Steward is. And 
for thax he conceived that the Grant is good;z:: And that the ſayd 
Earl may. exerciſe this Oftice by a Deputy, as'well as if'a Common 
perſon grant an Office of Foſterſhip co the 'King , .he-may exerciſe 
that by any party, or grant.it over, though ctherebe 'nowords of de- 
puration-.inthe Grant, and this [inreſpeRof tlie quality of his per- 
ſon, an {in many other caſes an Earle or another Noble man ſhall 
be priviledged, as in 3 H.6.A Noble man ſhal not be examined up=- 
_ on his Oath in account, And 48 E4. 3430, Heſhal not be ſworn up- 
_ on:Inqueſts,, which 15 to ſerve:God and his. Country Regiſter 179, 
And it a common perſon be-in debt to me a hundred-pound, 1 may 
have a (apias.and arreſt his perſon for.this Debt, bur if the King 
create him:Baron or Earl, then his perſons ſo privileged, that thae 
cannot be attached for this Debt, and this is without wrong co me ; 
as it appears by. the Counteſle of Reutlands caſe 6. Coke ; And if a 
Baron be returned of a Jury, and if Hue be taken, if. hebea: Baron 
.or not , this ſhal be tryed by Record whether he be a Baron or not , 
35 H. 6. 46. 22 Aſſiſe 24. 48 £4. 3. 8. Regiſter 47. And in caſe that 
one common perton hath any Office, which he cannot exerciſe. 
by a Deputy, yet if he beimployed in the Kings ſervice, as:if he be 
made Ambaſlador out of the Realm, or other ſuch- imployment, he 
may during bis abſence make a Deputy, and this ſhal not be forfei- 
ture of his Office, and an Earlinancient time was, not only a Coun« 
cellour,of the King. but by his Degree was Prefeus five prepoſitus 
commitatws-, aSitappears by Cambden 106, 107, Comes prefettus: 
Satrapas,. which 1s: P repoſitus comitatis, and was in place of the 
Sherif at this day,and when that he was Sherif, though that he had: 
the cuſtody of the county committed unto him,which was: a. great. 
* xxuſt; yer chen by.che Common Law, he might make an under She- 
rif which was but a Deputy:, the like Holinſbeads Chronicle 463. 
Amongſt the cuſtomes of the E xchequzer,he called the under Sheriff 
_ Seneſcallus , which agreed with the-Definition before, tor he held 
the place of Sherit hunſelf, ad by the ſtatute of Weſtminſter 8. chapr.. 
39.It is ſayd that Yice comes eff viccarins commitatus,and if a Bi rony 
diſcend upon the Sherift, yet he ſhall continue Sheriff, 13. Eliz; 
Dyer and Brittos 43. If a Rybaud ſtrike a Baron or a Knight, he: 
ſhall looſe his Land ; And Tenant by Knights ſervice, may execute it 
| mw ' by 
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by Deputy,7- £43 Littleton :: And lifitbe inthe caſe ofa She- 
riff. which hath che County committedco.h 
a Deputy by the Common Law, upon thathe inferred, that the Ste- 
ward wic | hath but the Mannors of the King, committed co him, 
that he may make-a Deputy : And alſo, he ſajd; chatthe.wordsin 
the laſtclauſe, that-is;( Volenter & ' previpentes)) that the Officers 
and the SubjeRs ſhould be attendant,expoundes and declares the in- 


tent ofthe-Queen ;.far the words are; Onenib af premiſe and vr 
e premiſles, and 


Grant of the Office of the. Stewardſhip is one oft 
ſo he concluded upon theſe reafons, that Judgement. ſhall he: given 


forchePlaintiff, andrhat the Grant was good, arid-the Ation, wel 


maintainable.:. And-of this opinion were Warburton:aud Foſter Juſti- 
$5 And Judgement was. giver accordingly ; this Trinity Tearm 
8.-7acobs. I 

And Coke cheife Juſtice remembred a Report, made by him and 
P opham. cheife Juſtice of England, upon reference made to them, 
that this Patent was good, and that . the Earle of R#t{and, might 


Exerciſe this Office by Depurtation, ,and he conceived, that there. 
e Patent which . were found by the Jury, that. 
the ſaid Earle $hould have the ſaid Office, Cum ov2nibre 14 oor | 


were otherwordsint 


Zurisdiftionibas, &C. as full. &c. as any other Patent hath been had, 


and.withall. the Appurtenances,, and jt ſeemed that a former Paten- - 


tee had power by expreſſe words to.execute that by a Neputy, 'and 


he conceived. though theſe words Ageo plene &c, do not inlarge. 


the Eſtate, yer this inlargeth the Juriſdiction of the Officer, as in 
43. Ed. 3. 22. Grant is made by the King of a Mannor, to which 


an advowion is appendant, eAdeop/enc, & tam amplis medo & for-. 
ma, &c, And cheig words paſtthe adyowſon withour naming thar, ; 


and he ſaidit was adjudged Hillary 40. Elizein Ameridithes caſe, 


where the caſe was, the Queen granted a Mannor, eaeo plene &- 


intigre & in tam» amplis modo & forma, as the Counteſle of 
Shrewshxry ar any other had the ſame Manno,r and Queen Ka- 
thriz had the ſame Mannor and diverſe liberties with it of great ya- 


Jue, during her life, and adjudged that theſe liberties ſhould paſſe 
alſo by this Patent by theſe words, and fo in the principall caſe, if . 


J 


the former Patent had been found alſo by the Jury, and fo was th 


Opinion of Popham and him, and.was certified accordingly, | 


ig he may make” 


—_ 
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